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nr  THE 


SUPKEME    COURT 

OP  THB 

STATE    OF   MISSOURI 

AT  THB 

OCTOBER  TERM,  1913. 


{Continued  from  Volume  256.) 


THE  STATE  ex  rel.  JOHN  G.  PAXTON  v.  JULES 
EDGAR  GXnNOTTE,  Judge  of  Probate  Court. 

In  Banc,  April  2,  1914. 

1.  LUNACY  INQUIRY:  Ditmittal.  A  proceeding  In  the  probate 
court  in  its  nature  under  the  statute  a  lunacy  inquiry  cannot 
be  dismissed  at  will  by  him  who  brings  it.  The  petitioner  does 
not  hare  such  absolute  control  of  the  proceeding  that,  regard- 
less of  the  objections  of  the  person  whose  sanity  is  under  in- 
quiry and  of  the  discretion  of  the  probate  court,  he  can  dismiss 
it  at  any  stage  of  the  proceedings  upon  the  payment  of  the 
costs  accrued. 

2.    :  :  Civil  Action:  Adversary.    A  lunacy  inquiry  is 

a  civil  action  and  is  adversary,  as  contradistinguished  from  an 
eiD  parte  proceeding;  but  the  real  parties  are  the  public  at  large 
and  the  person  whose  sanity  is  in  question.  But  the  fact  that 
it  is  a  civil  action  and  adversary,  does  not  mean  that  it  can 
be  dismissed  at  the  will  of  the  petitioner  over  the  objection  of 
such  person.  The  interest  of  the  petitioner  is  but  negligible 
and  utterly  subordinate  to  that  of  the  public  and  to  that  of 
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the  person  under  inquiry,  and  the  proceeding  should  not  be 
dismissed  without  the  consent  of  the  probate  court  acting  in 
its  discretion  for  the  best  interest  of  the  public  and  the  person 
alleged  to  be  of  unsound  mind,  and  such  consent  should  not 
usually  be  given  over  the  objection  of  such  person. 

Certiorari. 

Writ  quashed. 

Cowherd,  IngraJiam,  Durham  <&  Morse  and  Clark 
<&  Houts  for  relator. 

(1)  A  plaintiff  may  dismiss  any  suit  pending  in 
a  court  of  record  at  any  time  before  it  is  finally  sub- 
mitted to  the  court  or  jury.  R.  S.  1909,  sees.  1979- 
1980;  Houston  v.  Thompson,  87  Mo.  App.  63.  The  rule 
in  will  contest  cases  is  not  applicable  to  other  cases. 
Benoist  v.  Murrin,  48  Mo.  48;  Hughes  v.  Burris,  85  Mo. 
660;  Norton  v.  Paxton,  110  Mo.  456.  (2)  An  insanity 
proceeding  is  a  **suit''  within  the  meaning  of  the 
statutes  providing  for  dismissal  and  non-suit.  R.  S. 
1909,  sees.  480,  481,  529,  1727,  1756,  3845;  Ackerle  v. 
•Wood,  95  Mo.  App.  378;  Clinton  v.  Clinton,  223  Mo. 
371;  State  ex  rel.  v.  Dickman,  157  S.  W.  1012;  State 
ex  rel.  v.  Holtcamp,  235  Mo.  232 ;  State  ex  rel.  v.  Mont- 
gomery, 160  Mo.  App.  724;  Dougherty  v.  Snyder,  97 
Mo.  App.  495;  Morris  v.  Morris,  128  Mo.  App.  673; 
Berry  v.  Berry,  147  Ind.  176 ;  Hunt  v.  Searcy,  167  Mo. 
158.  Cases  denying  the  right  of  appeal  are  not  in  point. 
State  ex  rel.  v.  Dickman,  157  S.  W.  1012;  State  ex  rel. 
V.  McQuillin,  246  Mo.  586.  (3)  The  informant  is  the 
** plaintiff"  and  has  the  right  to  dismiss  under  the 
statutes.  Sees.  481,  1727,  B.  S.  1909;  6  Words  and 
Phrases,  5397 ;  cases  supra. 

Rozzelle,  Vineyard  <&  Thacher  for  respondent. 

(1)  Relator's  contention  that  because  he  gave  the 
information  which  satisfied  the  court  that  the  facts 
should  be  inquired  into  by  a  jury,  he  had  the  absolute 
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right  to  dismiss  the  inquiry  and  that  when  he  filed  his 
application  asking  that  the  inquiry  be  dismissed,  the 
court  lost  its  jurisdiction,  is  based  on  the  section  of 
the  Code  of  Civil  Procedure  in  circuit  courts,  which  is : 
*' Section  1980.  The  plaintiff  shall  be  allowed  to 
dismiss  his  suit  or  take  a  nonsuit  at  any  time  before 
the  same  is  finally  submitted  to  the  jury,  or  to  the  court 
sitting  as  a  jury  or  to  the  court,  and  not  afterwards." 
Respondent  contends  that  the  probate  court  had  juris- 
diction of  the  subject-matter  and  of  the  person,  and 
that  the  application  of  relator  for  leave  to  withdraw  the 
information  given  by  him  to  the  court  and  for  a  dis- 
missal of  the  proceedings  did  not  oust  the  court  of  the 
jurisdiction  it  was  exercising  on  behalf  of  the  alleged 
unfortunate  and  the  public.  State  ex  rel.  v.  Hinds, 
148  Mo.  App.  305;  Allen  v.  Dodson,  39  Kan.  220;  Smith- 
Fraser  V.  &  S.  Co.  v.  Derse,  41  Kan.  150;  Noys  v. 
Derse,  41  Kan.  153;  Bond  v.  White,  24  Kan.  306; 
Wilder  v.  Boynton,  63  Barb.  547;  Young  v.  Bush,  36 
How.  Pr.  242;  Adger  v.  Prindle,  11  S.  C.  527;  State  v. 
Wear,  145  Mo.  205.  Respondent  further  contends  that 
section  1980  of  the  Code  of  Civil  Procedure  does  not 
apply  to  sanity  inquests  in  probate  courts  and  where 
the  probate  court  has  jurisdiction  over  the  subject- 
matter  and  of  the  person  of  an  alleged  idiot,  lunatic  or 
person  of  unsound  mind  and  has  ordered  the  facts  to 
be  inquired  into  by  a  jury  as  provided  by  statute,  a 
request  of  the  informer  or  other  person  that  the  inquiry 
be  dismissed  does  not  operate  to  dismiss  the  proceed- 
ing and  that  the  dismissal  rests  in  the  sound  discretion 
of  the  court  and  the  request  should  not  be  granted 
without  good  cause  of  objection  is  made.  (2)  The 
necessity  as  well  as  the  duty  of  the  state  to  protect  the 
estates  of  incompetent  persons  and  to  guard  incom- 
I>etents  against  harm  to  themselves  and  the  public  is 
a  sovereign  power  which  in  England  ihe  King  as  parens 
patriae  exercised  through  the  lord  chancellor  by  virtue 
of  a  standing  warrant  under  the  king's  Sign-Manual 
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and  wholly  distinct  from  his  chancery  jurisdiction 
under  the  Great  Seal.  Buswell  on  Insanity,  sees.  28, 
29;  Ex  parte  Grimstone,  Amb.  206;  Buford  v.  Lenthall, 
2  Atk.  551 ;  In  re  Fitzgerald,  LI.  &  Gt.  PL  20,  2  Sch.  & 
Lef.  432;  In  the  Matter  of  HeU,  3  Atk.  635;  Oakley  v. 
Long,  29  Tenn.  254.  The  adjudicated  cases  hold  that 
the  conduct  of  sanity  inquiries  in  the  United  States  is 
not  derived  from  the  common  law  nor  the  equity  branch 
of  chancery  practice.  This  is  also  evidenced  by  the 
fact  that  the  Federal  courts  have  no  such  jurisdiction. 
Fontain  v.  Ravenel,  17  How.  391;  Hoodley  v.  Chase, 
126  Fed.  818 ;  129  Fed.  1005.  It  has  also  been  held  that 
the  duty  of  caring  for  the  persons  and  property  of  in- 
sane persons  being  in  the  states,  the  power  to  hold 
inquests  and  care  for  the  person  and  property  of  in- 
sane persons  should  be  assumed  by  courts  having 
equity  powers  wherever  the  constitution  or  statutes  did 
not  make  provision  for  such  inquests,  but  that  this 
power  was  assumed  on  grounds  of  public  policy  and 
ex  necessitate  and  not  as  a  branch  of  equity  jurisdic- 
tion. Buswell  on  Insanity,  sec.  29;  Yeomans  v.  Wil- 
liams, 117  Ga.  800.  (3)  Probate  court  procedure  in 
sanity  inquests  is  a  complete  statutory  code  within  it- 
self and  is  not  governed  by  the  general  code  of  civil 
procedure.  Young  v.  Boordman,  97  Mo.  190;  Cox  v. 
Osage  County,  103  Mo.  389;  Bradley  v.  Woener,  46  Mo. 
App.  371 ;  Morris  v.  Lane,  44  Mo.  App.  1 ;  Galbreath  v. 
Black,  89  Ind.  300;  Ruhlman  v.  Ruhlman,  110  Ind.  314; 
In  re  Murtaugh,  102  N.  Y.  Supp.  177;  Benoist  v. 
Murrin,  48  Mo.  48;  Bradford  v.  Blossom,  207  Mo.  228; 
Cash  V.  Lust,  142  Mo.  637 ;  McMahon  v.  McMahon,  100 
Mo.  99.  A  proceeding  to  determine  whether  a  person  is 
of  unsound  mind  and  incapable  of  managing  his  af- 
fairs is  likewise  a  proceeding  in  rem  and  the  absolute 
right  to  dismiss  is  for  like  reasons  **in  conflict  with 
public  policy.''  Cockrill  v.  CockriU,  79  Fed.  134,  af- 
firmed 92  Fed.  811 ;  Browning  v.  Chrisman,  30  Mo.  353; 
Adderton  v.  Collier,  32  Mo.  507;  Harris  v.  Sanders, 
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38  Mo.  421.    Probate  courts  are  clothed  with  certain 
jTirisdiction  by  the  Constitution  and  statutes  and  have 
no  comnaon-law  or  equity  jurisdiction.    Ferris  v.  High- 
ley,  87  U.  S.  375;  Holbrook  v.  Cook,  5  Mich.  228;  Dem- 
ing  Co.  V.  Webb,  76  Mo.  App.  337;  In  re  Estate  of 
Glover  &  Shipley,  127  Mo.  153;  Railroad  v.  Probate 
Judge,  63  Mich.  676;  In  re  Wells,  67  N.  Y.  Supp.  631. 
(4)  An  insanity  inquiry  is  a  summary  proceeding  and 
the  institution  and  control  of  the  inquiry  is  in  the  sound 
discretion  of  the  court,    (a)   Ordering  an  inquiry  is  a 
matter  of  discretion.    In  re  Clifford,  57  N.  J.  Eq.  14 ; 
R.  S.  1909,  sees.  474,  529;  In  re  Zimmer,  14  Hun,  214. 

(b)  Evidence  suflScient  to  invoke  the  exercise  of  this 
discretion.  In  re  Latta,  43  Kan.  533;  In  re  Chudek, 
118  Mich.  361;  Berthia  v.  McLennon,   Ired.   L.    523. 

(c)  The  person  giving  the  information  need  not  be 
personally  interested.  In  re  Burke,  125  N.  T.  App. 
Div.  889;  Baker  v.  Searle,  2  R.  I.  115;  Shenango  fp. 
V.  Wayne  Tp.,  34  I^a.  St.  184;  Territory  v.  Gallatin 
County,  6  Mont.  297;  Foran  v.  Healey,  73  Kan.  637. 

(d)  Dismissal  of  sanity  inquiry  at  the  request  of  thi> 
informant  is  discretionary  with  the  court.  R.  S.  1900, 
sec.  531;  State  ex  rel.  v.  Johnson,  138  Mo.  App.  306; 
Plorez  V.  Uhrig,  35  Mo.  519;  Jones  v.  Traction  Co., 
137  Mo.  App.  411;  Ensor  v.  Smith,  57  Mo.  App.  584. 

(e)  There  was  no  abuse  of  the  court's  discretion  in 
denying  the  application  to  dismiss  the  proceedings. 

FARIS,  J. — ^This  is  an  original  proceeding  by 
certiorari,  to  bring  up  the  record  of  the  probate  court 
of  Jackson  county,  in  the  matter  of  an  inquiry  formerly 
pending  in  that  court,  touching  the  sanity  of  one  Jane 
Eliza  Plunket. 

Jane  Eliza  Plunket  is  the  wife  of  Dr.  J.  D.  Plunket, 
of  Nashville,  Tennessee.  She  was  the  sister  of  Thomas 
H.  Swope,  deceased,  and  by  the  will  of  the  latter  there 
was  bequeathed  to  her  the  sum  of  $10,000,  together  with 
a  devise  of  a  half -interest  in  a  certain  building  situate 
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on  Main  street  in  Kansas  City,  Missouri.  Upon  an  in- 
quest of  lunacy  had  at  Nashville  she  was  adjudged  to 
be  a  person  of  unsound  mind  and  a  curator,  of  her 
property  appointed  for  her.  This  curator,  one  Robert 
Vaughan,  a  resident  of  Nashville,  had  joined  with 
Mrs.  Plunket's  cotenant  in  the  Kansas  City  property 
in  making  a  lease  thereof  for  a  term  of  years  to  Oppen- 
stein  Brothers.  The  latter  being,  as  the  petitioner  in 
the  insanity  proceeding  averred,  apprehensive  touch- 
ing the  validity  of  a  lease  of  Missouri  real  estate  ex- 
ecuted by  a  foreign  curator  of  one  who  had  been  ad- 
judicated a  person  of  unsound  mind,  Vaughan  had  his 
attorney,  the  relator  Paxton  herein,  to  institute  in  the 
probate  court  of  Jackson  county,  of  which  respondent 
herein  is  the  judge,  an  inquiry  into  the  sanity  of  Mrs. 
Plunket,  pursuant  to  the  provisions  of  section  529, 
Revised  Statutes  1909.  Notice  of  this  proceeding  was 
served  on  Mrs.  Plunket  in  Nashville,  Tennessee,  where- 
upon, in  response  thereto,  she  came  to  Kansas  City  and 
procuring  counsel,  arranged  to  defend  against  the  pro- 
ceeding to  have  her  adjudged  insane.  Relator  there- 
upon went  into  the  probate  court  and  asked  leave  to 
dismiss  the  proceeding,  averring  his  willingness  to  pay 
all  costs  of  whatever  kind  accruing  upon  the  inquiry  up 
to  the  time  of  his  asking  leave  to  dismiss.  Mrs.  Plunket 
resisted  relator's  efforts  to  dismiss,  and  to  this  end 
filed  in  the  probate  court  strenuous  suggestions  in  op- 
position thereto,  which  suggestions  being  duly  con- 
sidered by  the  court,  were  sustained  for  the  reasons 
set  out  in  the  finding  and  order  of  the  court,  which 
finding  and  order  as  they  may  be  pertinent,  and  are 
cogent,  we  subjoin : 

''Now  on  this  day  this  matter  coming  on  to  be 
heard  on  the  original  and  supplemental  application  of 
John  G.  Paxton  for  leave  to  withdraw  the  information 
in  writing  given  to  the  court  and  dismiss  this  proceed- 
ing and  the  same,  together  with  the  answer  and  cross 
petition  under  oath  of  Jane  Eliza  Plunket  filed  prior 
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to  the  filing  of  said  original  application  praying  that 
the  proceeding  shall  not  abate,  but  that  it  should  be 
tried  and  the  objections  under  oath  of  the  said  Jane 
Eliza  Plunket  to  the  granting  of  such  leave  and  also 
her  objections  to  granting  the  leave  requested  in  such 
supplemental  application  each  and  all  having  been  by 
the  court  seen,  heard  and  fully  considered,  the  court 
finds: 

**That  the  information  in  this  matter  was  filed 
April  11,  1913,  and  was  set  for  hearing  April  28th. 
Notice  of  such  information  and  setting  requesting  her 
to  be  present  was  served  on  Jane  Eliza  Plunket  on 
April  14th. 

''That  in  answer  to  this  notice  she  came  here  from 
Nashville,  Tennessee,  and  appeared  in  person  on  the 
28th  day  of  April,  the  day  set  for  impaneling  the  jury 
and  she  has  since  remained  here  for  tiie  purpose  of  at- 
tending the  inquiry  and  has  employed  counsel  and  in 
her  statement  says  she  has  obtained  expert  medical 
testimony  to  be  used  at  the  trial  and  has  incurred  large 
expense. 

' '  That  the  proceeding  has  regularly  been  continued 
from  time  to  time  since  that  date. 

''That  she  filed  on  May  19th  an  answer  under  oath 
to  the  written  information  praying  that  the  proceeding 
should  not  abate,  but  that  it  should  be  tried. 

"That  the  original  application  for  leave  to  dis- 
miss was  filed  May  24th,  and  she  filed  in  writing,  un- 
der oath,  objections  to  the  dismissal,  reciting  in  detail 
why  such  dismissal  would  result  in  great  hardship  and 
irreparable  loss  and  injury  to  her. 

"That  it  is  not  disputed  that  she  is  the  owner  of 
real  estate  on  Main  street  in  Kansas  City,  Missouri, 
of  the  value  of  more  than  one  hundred  thousand  dol- 
lars and  renting  for  more  than  six  thousand  dollars  a 
year  which  is  not  in  the  lawful  possession  of  any  re- 
sponsible person  and  that  all  the  statements  in  the  in- 
formation, as  well  as  in  the  answer  and  in  the  written 
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objections,  with  the  exception  of  the  statement  that 
she  is  of  unsound  mind  and  incapable  of  managing  her 
affairs,  are  undisputed  and  being  made  under  oath, 
are  in  this  ruling  accepted  as  true. 

**That  this  is  a  special  statutory  proceeding  in 
which  the  constitution  and  statutes  vest  the  jurisdic- 
tion in  the  probate  court  and  the  right  to  dismiss 
rests  in  the  discretion  of  the  court  and  should  not  be 
granted  when  it  would  work  a  hardship  or  injury  to  a 
person  of  alleged  unsound  mind  and  that  person  de- 
mands a  trial. 

''That  it  is  not  claimed  that  there  has  been  and 
there  has  not  been  any  changes  in  the  facts  since  the 
proceeding  was  begun  as  to  the  necessity  of  a  guardian, 
and  considering  the  statements  under  oath  contained 
in  the  information  and  in  answer  and  objections  of 
the  said  Jane  Eliza  Plunket,  great  injustice  would  be 
done  her  by  dismissing  the  proceedings. 

''That  the  supplemental  application  this  day  filed 
to  withdraw  the  information  given  in  writing  to  the 
court  and  to  dismiss  the  proceeding  is  in  substance  the 
same  as  the  original  application  and  the  objections  of 
the  said  Jane  Eliza  Plunket  to  the  granting  of  the 
leave  requested  in  said  supplemental  application  are 
the  same  in  substance  as  her  objections  to  granting  the 
leave  requested  in  the  original  application. 

"That  the  application  and  supplemental  applica- 
tion for  leave  of  court  to  withdraw  the  information  and 
dismiss  this  proceeding  are,  for  the  reasons  shown  in 
the  information  and  in  the  answer  and  cross  petition  to 
the  information  and  in  the  written  objections  to  the 
granting  of  such  leave,  therefore,  denied. 

"The  matter  of  costs  is  in  the  discretion  of  the 
court  and  if  John  G.  Paxton,  the  informant,  objects 
to  further  proceedings  herein  he  should  not  be  taxed 
with  costs  of  such  further  proceedings  regardless  of 
the   final   determination   of   this   proceeding.    It   is 
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further  ordered  by  the  court  that  this  case  be  set  for 
hearing  on  June  19, 1913,  at  ten  o'clock  a.  m.'' 

Thereafter  the  probate  court  proceeded  with  the 
inquiry  before  a  jury,  apparently  in  the  usual  way 
prescribed  by  statute.  This  jury,  after  a  hearing,  re- 
turned its  verdict  finding  Mrs.  Plunket  to  be  a  person 
of  sound  mind,  and  an  order  of  the  probate  court  was 
entered  accordingly. 

This  proceeding  is  brought  here  to  test  the  legal 
correctness  of  this  action  of  the  probate  court.  Upon 
application  made  to  us  by  said  John  G.  Paxton,  as 
relator,  we  issued  a  preliminary  rule  to  respondent. 
Judge  Jules  E.  Guinotte,  judge  of  the  probate  court 
of  Jackson  county,  requiring  him  to  send  up  to  us  a 
full  and  true  transcript  of  all  pleas  and  proceedings 
and  the  record  in  said  inquiry,  and  to  show  cause  why 
the  judgment  of  the  probate  court  in  the  behalf  afore- 
said should  not  be  quashed  and  for  naught  held.  Re- 
spondent duly  made  return  denying  that  his  action  as 
judge  of  the  probate  court  was  unlawful,  and,  com- 
plying fully  with  our  further  order,  sent  up  to  us  the 
transcript  of  all  pleas  and  proceedings. 

In  passing  it  is  but  fair  to  say  that  Mrs.  Plunket, 
upon  an  inquiry  touching  her  sanity,  had  at  an  in- 
definite date  in  the  year  1911  before  the  chancery  court 
at  Nashville,  in  Davidson  county,  Tennessee,  having 
jurisdiction  in  that  behalf,  been  found  by  a  jury  to  be 
sane.  This  finding  was  set  aside  by  the  judge  of  the 
court  holding  the  inquest  and  a  finding  by  the  court 
entered  that  she  was  a  person  of  unsound  mind.  This 
latter  finding  was  affirmed  upon  appeal,  and  said 
Robert  Vaughan,  who  was  by  the  probate  court  of 
Tennessee  appointed  curator  of  her  property  (she  had 
no  guardian  of  her  person),  has  since  been  acting  in 
that  capacity,  and  as  we  state  above,  executed  the  lease 
of  her  Missouri  property. 

In  the  Tennessee  inquiry  many  witnesses  were 
called,  107  it  is  said  in  all,  and  some  1600  pages  of 
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testimony  were  taken.  It  is  only  fair,  though  con- 
cededly  not  pertinent,  to  say  that  Mrs.  Plunket  made 
profert  to  relator  of  the  use  of  this  evidence,  offering 
to  waive  any  ohjections  to  its  competency,  and  to  per- 
mit relator,  in  whose  possession,  as  petitioner  in  the 
insanity  proceeding,  a  copy  of  all  this  testimony  was, 
to  offer  the  whole  of  it. 

OPINION. 

It  will  appear  from  the  statement  of  facts  that 
there  is  but  one  question  in  this  case,  which  is :  May 
a  proceeding  under  our  statute  in  the  nature  of  the  writ 
Lunacy  Inquiry:  inquirendo  de  lufUitico,  be  dismissed  at 
DismiaMi  by  will  by  him  who  brings  it?  Has  the 
n  orman  .  petitioner  under  the  statute  so  far  the 

absolute  control  of  the  proceedings  as  that,  regardless 
of  the  objections  of  the  person  whose  sanity  is  under 
inquiry,  and  of  the  discretion  of  the  probate  court,  he 
has  the  absolute  right  to  dismiss  it  at  any  stage  of  the 
proceeding  upon  the  imyment  of  the  costs  accrued? 
This  is  the  concrete  case  before  us.  If  such  petitioner 
has  the  absolute  and  arbitrary  right  to  quit  at  will, 
then  the  writ  herein  should  go,  quashing  the  action  of 
the  probate  court  which  held  to  the  contrary  view. 

In  limine,  we  should  say  that  there  is  no  point  made 
in  the  case  of  conflict  of  jurisdiction  as  between  the 
courts  of  this  State  and  those  of  the  State  of  Tennessee. 
[Commonwealth  v.  Kirkbride,  2  Brewst.  419;  Herndon 
V.  Vick,  18  Tex.  Civ.  App.  583;  Ex  parte  Gillam,  2 
Vesey,  Jr.,  587.]  Upon  the  question  of  whether  there 
could  arise  such  conflict,  since  insanity  vel  non  is  in  a 
sense  a  transitory  status,  making  us  in  law  insane  to- 
day and  sane  to-morrow,  or  vice  versa,  as  the  probate 
court  may  hold,  and  since  the  judgment  decreeing  the 
status  is  never  final,  and  is  not  res  adjudicata  (State 
ex  rel.  v.  McQuillin,  246  Mo.  586),  we  are  not  therefore 
called  on  to  say.    We  do  not  say  and  are  not  required 
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to  say,  whether  a  person  may  be  insane  on  the  east 
side  of  the  Mississippi  river  and  sane  on  the  west  side 
thereof  or  not.  That  point  is  not  in  the  case.  The 
point  here  is,  and  is  only,  touching  the  control  which 
relator  has  over  the  proceeding  in  the  probate  court. 

Learned  counsel  for  relator  insist  that  inasmuch 
as  this  court  (State  ex  rel.  v.  Holtcamp,  235  Mo.  232; 
Hunt  V.  Searcy,  167  Mo.  158),  as  well  as  the  St.  Louis 
Court  of  Appeals  (State  ex  rel.  v.  Dickman,  157  S.  W. 
1012),  has  held  that  an  inquest  de  lunatico  is  a  *' civil 
case,'*  and  that  the  same  is  an  adversary,  as  contra- 
distinguished from  an  ex  parte  proceeding,  such  con- 
sideration practically  settles  the  question  vexing  us. 
We  concede  that  the  holdings  have  been  thus  and  as 
above  epitomized.  It  has  also  been  held  that  probate 
courts  are  courts  of  record  and  in  practice,  where  not 
otherwise  provided,  may  borrow  from  the  code. 
[Clinton  v.  Clinton,  223  Mo.  1.  c.  388.] 

Such  concessions  prove  nothing  and  are  beside  the 
question.  Will  contests  likewise  are  civil  actions,  and 
civil  suits,  and  in  the  form  thereof  always  adversary, 
as  opposed  to  ex  parte  proceedings.  Yet  such  actions 
may  not  be  dismissed  by  the  plaintiffs  against  the  will 
of  the  defendants.  The  answer  is  mayhap  that  such 
rule  in  a  will  contest  case  arises  from  the  peculiar 
nature  of  the  case.  We  cheerfully  grant  this  and 
answer  that  likewise  and  similarly  the  distinction  which 
we  think  we  see  in  the  instant  case  and  which  dif- 
ferentiates it  from  the  ordinary  civil  action  or  civil 
suit,  arises  from  the  peculiar  and  inherent  nature  of  the 
case.  Who  are  the  parties  in  interest  in  an  inquest 
de  lunatico  under  our  statute?  Manifestly,  (a)  the 
public  at  large,  that  it  may  not  suffer  in  person  or 
property  from  the  dangerous  vagaries  or  mania  of  the 
individual  alleged  to  be  of  unsound  mind,  and  for  that 
such  person  by  a  dissipation  of  his  property,  may  not 
become  a  charge  upon  the  public  purse,  and  (b)  the 
person  whose  mind  is  under  suspicion,  the  alleged 
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crazy  person,  that  he  may  not  suffer  from  the  deten- 
tion of  his  property  or  person  in  the  custody  of  another. 
If  there  be  others  who  are  interested,  in  reason,  they 
fall  into  the  class  of  the  general  public,  already  men- 
tioned, or  they  fall  out  of  consideration  because  they 
act  from  sinister  personal  motives  of  self-interest,  not 
fairly  to  be  taken  into  account  as  producing  an  interest 
in  the  law  to  be  reckoned  with  here. 

The  courts  pretty  generally  take  this  view  of  the 
case.  In  the  case  of  Gerke  v.  Colonial  Trust  Co.,  117 
Md.  1.  c.  583,  it  was  said : 

*'The  contention  of  the  appellant  is  that  the  pro- 
ceeding for  an  adjudication  in  lunacy  and  the  appoint- 
ment of  a  committee  is  one  which  ordinarily  is  and 
should  be  instituted  upon  the  initiative  of  a  member  of 
the  family  of  the  lunatic.  It  is  undoubtedly  true  that 
in  the  vast  majority  of  the  cases  such  a  proceeding  is 
so  instituted,  but  that  fact  by  no  means  precludes  the 
institution  of  such  a  proceeding  by  some  person  other 
than  a  relative  or  member  of  the  family.  It  is  matter 
of  frequent  occurrence  that  proceedings  of  this  char- 
acter are  set  in  motion  by  some  friend  or  acquaintance 
of  a  lunatic,  or  even  by  a  law  officer  of  the  State  where 
no  such  proceedings  has  been  started  by  relatives  and 
friends,  and  that  with  which  the  courts  are  mainly  con- 
cerned is  not  who  institutes  the  proceedings  but 
whether  the  proceeding  is  for  the  best  interest  of  the 
individual  alleged  to  be  lunatic,  and  of  the  people 
among  whom  he  lives.*' 

In  the  Murtaugh  case  on  this  question  it  was  said : 

''Section  3333  of  the  Code  of  Civil  Procedure  de- 
fines an  'action'  in  the  following  words:  'The  word 
"action,"  as  used  in  the  new  revision  of  the  statutes, 
when  applied  to  judicial  proceedings,  signifies  an  or- 
dinary prosecution,  in  a  court  of  justice,  by  a  party 
against  another  party,  for  the  enforcement  or  protec- 
tion of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offense. ' 
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**By  section  3334  a  *  special  proceeding'  is  thus 
defined:  *  Every  other  prosecution  by  a  party,  for 
either  of  the  purposes  specified  in  the  last  section,  is  a 
special  proceeding. ' 

**The  surrogate  was  probably  right  in  holding 
that  this  was  not  a  special  proceeding  within  this  def- 
inition. The  proceeding  is  one  for  the  protection  of 
the  alleged  lunatic  and  for  the  protection  of  society. 
The  petitioner  neither  gains  nor  loses  by  the  order  en- 
tered therein.  No  right  is  enforced,  no  wrong  re- 
dressed, no  public  offense  is  punished.  Moreover,  the 
intention  of  the  lawmakers  is  manifest  to  make  special 
provisions  for  this  proceeding,  and  not  to  bring  the 
proceeding  within  the  general  rules  of  the  Code  of 
Civil  Procedure  governing  special  proceedings.*'  [In 
re  Murtaugh,  102  N.  Y.  Supp.  1.  c.  177.1 

Likewise  the  Supreme  Court  of  Indiana  said  in 
the  case  of  Ruhlman  v.  Ruhlman,  110  Ind.  1.  c.  315: 

"We  agree  that  the  proceedings  are,  in  a  sense, 
special  and  statutory,  and  that  they  are  not  in  all  re- 
spects subject  to  the  provisions  of  the  civil  code.  They 
are  not  civil  actions.  Such  proceedings  are,  however, 
peculiarly  under  the  jurisdiction  and  control  of  the 
court.  The  persons  and  estates  of  the  insane,  or  those 
alleged  to  be  insane,  are  the  subjects  of  protection  and 
care  of  courts  having  probate  jurisdiction.  When  the 
proceeding  is  instituted,  the  matter  is  then  under  the 
direction  of  the  court,  even  to  the  extent  of  authorizing 
it  to  cause  the  seizure  of  the  body  of  the  person  alleged 
to  be  of  unsound  mind.  The  statute  under  consideration 
jnakes  no  provision  for  a  dismissal,  nor  does  it  pro- 
vide for  an  appeal  to  this  court.  The  court  may  or 
may  not  authorize  or  permit  the  petition  to  be  dis- 
missed. In  Galbreath  v.  Black,  89  Ind.  300,  it  was  held 
that  the  court  ought  not  to  allow  the  proceeding  to  be 
dismissed  without  the  consent  of  the  person  alleged 
to  be  of  unsound  mind.'* 
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Upon  this  point,  as  also  upon  one  phase  of  the 
petitioner's  attitude  in  law,  toward  the  proceeding,  it 
was  said  in  the  case  of  Hughes  v.  Jones,  5  L.  R.  A.  632, 
that: 

'*The  primary  object  of  the  proceeding  is  not  to 
benefit  any  particular  individual,  but  to  see  whether  the 
fact  of  mental  incapacity  exists,  so  that  the  public, 
through  the  courts,  can  take  control.  The  petitioner 
can  derive  no  direct  benefit  from  it.  The  advantage 
to  him,  if  any,  is  only  such  as  would  result  if  any 
other  person  had  first  acted  in  the  matter. 

''Attentive  study  of  the  history,  nature  and  object 
of  lunacy  proceedings  leads  to  the  conclusion  that  the. 
petitioner  therein  is  not  a  party  to  the  record  so  as 
to  be  personally  estopped  by  the  finding  of  the  jury, 
except  as  all  the  world  is  estopped.'* 

It  was  said  in  the  above  case  that  this  condition, 
that  is,  the  peculiar  attitude  of  the  law  toward  an  in- 
quest de  lunatico,  as  well  as  toward  the  one  who  as 
petitioner  put  the  inquest  in  motion,  arose  from  the 
fact  that  anciently  the  King  as  the  political  parens 
patriae  assumed  custody  ''as  guardian  of  his  subjects.'' 
Further  it  is  said  that  in  this  country  the  proceedings 
are  "instituted  in  behalf  of  the  people  of  the  State  who 
succeeded  to  the  rights  of  the  King  in  this  regard." 
[Hughes  V.  Jones,  supra.]  The  upgrowth  of  this  view, 
the  ancient  laws  and  the  logic  of  the  position  are  thus 
set  out  in  the  case,  supra: 

"The  origin  and  history  of  lunacy  proceedings 
throw  some  light  upon  the  subject.  It  was  provided 
by  an  early  statute  in  England  that  'the  King  shall 
have  the  custody  of  the  lands  of  natural  fools  (idiots), 
taking  the  profits  of  them  without  waste  or  destruction, 
and  shall  find  them  in  necessaries,  of  whose  fee  soever 
the  land  be  holden.  And  after  their  death  he  shall  re- 
store them  to  their  rightful  heirs,  so  that  no  alienation 
shall  be  made  by  such  idiots,  nor  their  heirs  be  in 
anywise  disinherited.'     [17  Edw.  II,  chap.  9.] 
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**The  same  statute  provided  for  lunatics,  or  such 
as  might  have  lucid  intervals,  by  making  the  king  a 
trustee  of  their  lands  and  tenements,  without  any 
beneficial  interest,  as  in  the  case  of  idiots,  who  were  the 
source  of  considerable  revenue  to  the  crown.  [Id., 
chap.  10;  Beverley's  Case,  4  Coke,  127;  1  Bl.  Com., 
chap.  8,  sec.  18,  p.  304.]  This  statute  continued  in 
force  from  1324  until  1863.  [Ordronaux,  Jud.  Aspects 
of  Insanity,  p.  4] 

**The  method  of  procedure  thereunder  is  de- 
scribed by  an  early  writer  as  follows :  *  And,  therefore, 
when  the  king  is  informed  that  one  who  hath  lands  or 
tenements  is  an  idiot,  and  is  a  natural  from  his  birth, 
the  king  may  award  his  writ  to  the  escheator  or  sheriff 
of  the  county  where  such  idiot  is,  to  inquire  thereof.' 
[B^tzherbert,  De  Natura  Brevium,  232.] 

''The  object  of  the  writ  was  to  ascertain  by 
judicial  investigation  whether  the  person  proceeded 
against  was  an  idiot  or  not,  so  that  the  king  could  act 
under  the  statute;  for  his  right  to  control  idiots  or 
lunatics  and  their  estates  did  not  commence  until  of- 
fice found.    [Shelf.  Lun.  p.  14.] 

''Subsequently  authority  was  given  to  the  Lord 
Chancellor  to  issue  the  writ  or  commission  to  inquire 
as  to  the  fact  of  idiocy  or  lunacy,  and  the  method  of 
procedure  was  by  petition  suggesting  the  lunacy. 
[Ibid. ;  Be  Brown,  1  Abb.  Pr.  108, 109.] 

"It  was  the  ordinary  writ  upon  a  supposed  for- 
feiture to  the  crown,  and  the  proceeding  was  in  behalf 
of  the  king  as  the  political  father  of  his  people.  [Ibid. ; 
Fitzherbert,  De  Natura  Brevium,  581.] 

"As  the  means  devised  to  give  the  king  his  right 
of  solemn  matter  of  record,  it  was  necessary  before  the 
sovereign  could  devest  title.  [3  Bl.  Com.  259;  Phillips 
V.  Moore,  100  U.  S.  206,  212,  125  L.  Ed.  603,  604; 
Anderson,  Diet.,  title  Office  Found.] 

"It  was  used  to  establish  the  fact  upon  which  the 
king's  rights  depended,  as  in  the  case  of  an  alien  who 
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could  hold  land  until  his  alienage  was  authoritatively 
established  by  a  public  officer,  upon  an  inquest  held  at 
the  instance  of  the  govemmeni  Whether  the  basis  of 
action  was  infancy  or  alienage,  or  otherwise,  the  pro- 
ceeding was  in  behalf  of  the  public  represented  by  the 
king.    [Ibid.] 

'*The  inquisition  was  an  inquiry  made  by  a  jury 
before  a  sheriff,  coroner,  escheator  or  other  govern- 
ment officer,  or  by  commissioners  specially  appointed, 
concerning  any  matter  that  entitled  the  sovereign  to 
the  possession  of  lands  or  tenements,  goods  or  chattels, 
by  reason  of  an  escheat,  forfeiture,  idiocy  and  the  like. 
[Chitty,  Prerog.  246,  250;  Staunf.  55;  Rapalje  &  L.,  L. 
Diet,  title  Inquest  of  Office.] 

**Thus  the  law  came  to  us  from  England,  and  after 
the  Revolution  the  care  and  custody  of  persons  of  un- 
sound mind  and  the  possession  and  control  of  their 
estates,  which  had  belonged  to  the  king  as  a  part  of 
his  prerogatives,  became  vested  in  the  people,  who 
by  an  early  act  confided  it  to  the  chancellor  and  after- 
ward to  the  courts.'* 

If  then  it  be  that  the  interest  of  the  petitioner  in 
the  case  (costs  which  our  statute  regulates  excepted), 
is  thus  but  negligible,  it  would  seem  to  follow  that  when 
an  inquest  touching  the  sanity  of  a  person  is  thus  begun 
in  this  State  under  our  statute,  the  interest  of  the 
petitioner  being  found  in  the  ancient  history  and  logic 
of  the  case  to  be  utterly  subordinate  to  the  interest  of 
the  public  and  to  that  of  the  person  under  inquiry,  the 
petitioner  may  not  dismiss  the  inquest  unless  the  pro- 
bate court  consent.  The  matter  solemnly  begun  upon 
the  oath  of  petitioner  (Royston's  Appeal,  53  Wis.  612 ; 
22  Cyc.  1143),  ought  not  to  be  dismissed  at  the  will, 
whim  or  caprice  of  the  latter,  or  at  all  unless  the  pro- 
bate court,  in  whom  the  law  has  vested  the  matter  as 
the  successor  pro  hac  vice  of  the  king,  should  in  his 
discretion  see  fit  to  aUow  a  dismissal. 
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-   * 

The  same  result  was  reached  in  the  case  of  Gal- 
breath  V.  Black,  89  Ind.  300,  which  was  upon  the  facts 
and  the  precise  point  up  for  ruling,  a  case  upon  all- 
fours  with  the  case  at  bar.    In  this  case  it  was  said : 

**We  are  of  the  opinion  that  in  such  a  proceeding 
as  the  one  at  bar  the  party  making  the  complaint  can 
not  dismiss  such  proceeding  without  the  consent  of 
the  court  before  whom  the  same  is  pending,  and  that, 
as  a  rule,  such  consent  ought  not  to  be  given,  over  the 
objections  of  the  person  alleged  to  be  of  unsound  mind. 
Such  a  person  is  entitled,  we  think,  if  there  is  a  failure 
of  evidence  to  sustain  the  complaint,  to  the  verdict  of 
the  jury  finding  that  he  is  not  of  unsound  mind;  and 
the  complaining  party  ought  not  to  be  permitted  to 
deprive  him  of  such  right,  over  his  objections,  by  the 
dismissal  of  the  proceeding  or  the  withdrawal  of  such 
complaint.  It  seems  to  us,  therefore,  that  the  court 
committed  no  error  in  overruling  appellant's  motion 
for  leave  to  dismiss  the  proceeding  and  withdraw  her 
petition.'* 

Some  of  the  reasoning  of  the  court  in  the  above 
case  has  been  criticized  by  later  holdings  of  the  Indiana 
Supreme  Court,  but  the  result  reached  has  not  been 
overlnmed  or  questioned.  [Berry  v.  Berry,  147  Ind. 
176.]  In  the  case  of  Ruhlman  v.  Euhlman,  110  Ind. 
314,  the  doctrine  of  Galbreath  v.  Black  as  to  petitioner's 
lack  of  the  right  to  dismiss,  was  reiterated  with  ap- 
proval. In  Berry  v.  Berry,  supra,  while  criticizing 
and  overruling  the  argument  in  Galbreath  v.  Black 
that  inquests  de  lunatico  are  ex  parte  and  not  adver- 
sary, and  that  they  are  not  civil  actions,  the  court  yet 
said: 

'^We  have  no  occasion  to  disagree  with  the  con- 
clusion there  reached,  but  it  is  certain  that  more  re- 
cent decisions  hold  that  such  proceedings  are  not  ex 
parte,  but  are  adversary,  and  that  notice  is  indispens- 
able unless  waived.     [Martin  v.  Motsinger,  130  Ind. 

257  Mo.  2 
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555;  Jessup  v.  Jessup,  7  Ind.  App.  573.]  It  has  been 
held  by  this  court  also  that  an  action  'is  any  judicial 
proceeding  which,  conducted  to  a  termination,  will  re- 
sult in  a  judgment,'  and  that  a  civil  action  'is  an  action 
wherein  an  issue  is  presented  for  trial,  formed  by  the 
averments  of  the  complaint,  and  the  denials  of  the 
answer,  or  the  replication  to  new  matter  and  the  trial 
takes  place  by  the  introduction  of  legal  evidence  to 
support  the  allegations  of  the  pleadings,  and  a  judg- 
ment in  such  an  action  is  conclusive  upon  the  rights  of 
the  parties  and  could  be  pleaded  in  bar/  [Evans  v. 
Evans,  105  Ind.  204,  citing  Deer  Lodge  Co.  v.  Kohrs, 
2  Mont.  66,  70.]'' 

Our  courts  have,  likewise  touching  the  nature  of 
the  proceeding,  reached  the  identical  conclusion  reach- 
ed by  the  Indiana  courts,  that  is  to  say,  that  the  pro- 
ijeeding  is  a  civil  action,  certainly  as  contra-distin- 
guished from  a  criminal  action  (State  ex  rel.  v.  Holt- 
camp,  235  Mo.  232),  and  that  it  is  an  adversary,  and 
not  an  ex  parte  proceeding.  [Hunt  v.  Searcy,  167  Mo. 
158.]  But  in  our  view  the  rule  and  the  controlling 
reasons  therefor  are  in  no  wise  affected  by  these  hold- 
ings. 

We  conclude  that  when  the  probate  court  has  once 
acquired  jurisdiction  of  an  inquiry  under  our  statutes 
touching  the  sanity  of  any  person,  such  inquest  can 
not  be  dismissed  by  the  petitioner,  except  with  the 
consent  of  the  probate  court  acting  in  his  discretion 
for  the  best  interests  of  the  public  and  the  person  whose 
sanity  is  under  inquiry.  And  that  subject  to  the  dis- 
cretion of  the  court  in  the  above  behalves,  the  only 
effect  of  petitioner's  request  for  leave  to  dismiss  would 
be  to  relieve  him  absolutely  from  the  liability  to  pay 
such  costs  as  might  thereafter  accrue  in  the  proceeding. 

It  results  and  we  hold  that  the  action  of  the  judge 
of  the  probate  court  of  Jackson  county  was  proper,  and 
that  the  writ  of  certiorari  issued  herein  should  be 
quashed.    It  is  so  ordered.    All  concur. 
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THE  STATE  ex  rel.  UNITED  RAILWAYS  COM- 
PANY V.  GEORGE  D.  REYNOLDS  et  al.,  Judges 
of  St.  Louis  Court  of  Appeals. 

In  Banc,  April  2,  1914. 

1.  CERTIORARI:  Issued  by  Judge  In  Vacation  of  Court.  A  pre- 
liminary writ  of  certiorari  will  not  be  quashed  simply  because 
it  was  issued  by  a  Judge  of  the  Supreme  Court  in  vacation,  and 
not  by  the  court  in  term  time. 

2.  :  To  Compel  Court  of  Appeals  to  Obey  Supreme  Court  De- 
cisions: Jurisdiction.  It  is  Just  as  much  the  duty  of  the  courts 
of  appeals  to  follow  the  last  previous  ruling  of  the  Supreme 
Ck>urt  on  questions  of  law  and  equity  arising  in  cases  pending 
before  them,  as  it  is  their  duty  to  conform  their  proceedings  to 
their  Jurisdictional  limitations.  No  part  of  the  Constitution 
can  be  ignored  or  disregarded,  and  it  says  that  "the  last  pre- 
vious rulings  of  the  Supreme  Court  on  any  question  of  law  and 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  courts 
of  appeals;"  and  it  further  says  that  the  Supreme  Court  shall 
have  a  superintending  control  over  the  courts  of  appeals  by 
mandamus,  prohibition  and  certiorari,  and  it  fixes  no  limit  on 
the  right  of  the  Supreme  Court  to  superintend,  and  none  should 
be  written  into  it  by  the  courts;  and  under  that  superintending 
power  the  Supreme  Court  has  Jurisdiction,  by  its  writ  of  certi- 
orari, to  compel  a  court  of  appeals  to  transfer  a  case  to  it  in 
which  such  court  has  rendered  an  opinion  in  which  it  refused 
to  follow  a  previous  decision  of  the  Supreme  Court.  [Follow- 
ing State  ex  rel.  Curtis  v.  Broaddus.  238  Mo.  189;  State  ex  rel. 
Evans  v.  Broaddus,  245  Mo.  123 ;  and  State  ex  rel.  Iba  v.  Ellison, 
256  Mo.  644;  and  overruling  State  ex  rel.  v.  Smith,  101  Mo. 
174;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State  ex  rel.  v.  Smith, 
173  Mo.  398;  State  ex  rel.  v.  Broaddus,  216  Mo.  336;  Railroad 
V.  Smith,  154  Mo.  300.] 

3.  :  :    Harmony  In  Opinions.     The  provision  in  the 

constitutional  amendment  of  1884  declaring  that  "the  last  pre> 
vious  rulings  of  the  Supreme  Court  on  any  question  of  law  or 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  courts 
of  appeals,"  was  established  to  bring  about  uniformity  in  the 
rules  of  law  and  equity  in  all  the  appellate  courts  of  the  State. 
But  that  provision  does  not  mean  that  the  decisions  of  the 
courts  of  appeals  shall  conform  to  the  rules  of  the  Supreme 
Court  to  the  point  of  absolute  harmony,  in  the  very  language 
used  and  the  expressions  employed,  but  it  does  mean  that  har- 
mony should  exist  in  matters  of  real  substance. 
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4.  :  ■;   Ascertainment  of  Evidence  In  Case  Decided* 

Where  the  decision  of  a  court  of  appeals  is  brought  in  review 
by  a  writ  of  oertioraH,  on  the  ground  that  said  court  has  re- 
fused to  follow  the  last  previous  ruling  of  the  Supreme  Court, 
what  the  evidence  was  in  the  case  decided  by  the  court  of 
appeals  will  be  ascertained  from  what  the  judges  thereof 
say  in  their  written  opinion  it  was,  and  not  from  an  examina- 
tion of  the  record  and  abstract  in  that  case. 


5.   :  :     No  Substantial  Departure:     Loss  of  Time:  No 

Evidence  of  Value.  Nelson  prosecuted  a  suit  against  a  railway 
company  for  damages  for  pergonal  injuries.  There  was  evi- 
dence that  he  was  a  common  laborer,  that  he  was  in  bed  three 
weeks,  that  he  was  unable  to  get  out  of  the  house  for  six 
weeks  and  that  when  he  later  secured  employment  he  had  to 
surrender  it  because  of  his  inability,  because  of  said  injuries,  to 
render  the  service,  and  relator  made  no  objection  to  the  testi- 
mony establishing  those  facts;  but  there  was  no  testimony  as 
to  what  wages,  if  any,  he  had  been  receiving  prior  to  his  in- 
juries, or  what  his  earning  capacity  had  been.  The  court  in- 
structed the  jury  that,  in  estimating  his  damages,  they  should 
consider,  among  other  things,  ''his  loss  of  time."  Held,  that 
he  was  entitled  at  least  to  nominal  damages  for  loss  of  time, 
and  as  defendant  neglected  to  ask  the  trial  court  to  confine  his 
recovery  for  loss  of  time  to  nominal  damages  it  could  not  com- 
plain of  the  instruction,  and  a  decision  of  the  Court  of  Appeals 
holding  there  was  no  reversible  error  in  the  instruction  under 
the  circumstances,  was  not  so  out  o'f  harmony  with  the  last 
previous  ruling  of  the  Supreme  Court  (or  its  later  rulings)  as 
to  authorize  the  Supreme  Court  to  Interfere  with  said  decision 
by  its  writ  of  certiorari. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  FARIS,  J.,  con- 
curs, that  the  ruling  of  the  Court  of  Appeals  is  in  conflict 
with  decisions  suggested  by  relator  and  other  decisions, 
and  its  record  therefore  should  be  quashed. 

Certiorari. 

Wbit  quashed. 

Boyle  d>  Priest,  R.  E.  Blodgett  and  T,  E.  Francis 
for  relator. 

(1)  A  judge  of  this  court  has  power  to  issue  a 
writ  of  certiorari  in  vacation.  State  ex  rel.  v.  Bearing, 
184  Mo.  647;  State  ex  rel.  v.  Eombauer,  105  Mo.  103; 
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State  ex  rel.  v.  Rombauer,  104  Mo.  619.  (2)  Even 
though  the  judge  issuing  the  writ  of  certiorari  had  no 
power  to  issue  it,  nevertheless  the  record  having  been 
filed  in  this  court,  pursuant  to  the  writ,  this  court  may 
ratify  and  adopt  the  writ  and  take  such  action  with  re- 
spect to  the  record  filed  as  the  rules  of  law  and  the 
demands  of  justice  require.  In  re  Thirty-fourth  St., 
81  Pa.  St.  27.  (3)  Certiorari  lies  where  the  lower 
court  has  jurisdiction  but  exercises  it  in  an  unwarrant- 
ed manner.  State  ex  rel.  v.  Broaddus,  245  Mo.  123; 
State  ex  rel.  v.  Smith,  176  Mo.  90.  It  also  lies  to  cor- 
rect an  error  appearing  on  the  face  of  the  record  that 
cannot  be  reached  by  appeal  or  writ  of  error,  although 
the  lower  court  had  jurisdiction  to  decide  the  matter 
complained  of.  State  ex  rel.  v.  Mosman,  231  Mo.  482. 
(4)  The  Constitution  enjoins  upon  the  Courts  of  Ap- 
peals the  duty  of  following  the  ''last  previous  ruling 
of  the  Supreme  Court.  ^*  Section  6  of  Amendment  of 
1884  to  Article  6  of  Constitution,  (a)  This  constitu- 
tional mandate  is  a  limitation  upon  the  power  of  the 
Courts  of  Appeals,  and  hence  when  one  of  these  courts 
refuses  to  follow  the  ''last  previous  ruling  of  the 
Supreme  Court,''  it  is  acting  beyond  its  jurisdiction, 
or,  to  express  it  in  another  way,  is  exercising  in  an  un- 
warranted manner  the  general  jurisdiction  it  possesses 
to  decide  the  case.  State  ex  rel.  v.  Broaddus,  238  Mo. 
189.  (b)  But  even  though  the  failure  of  a  Court  of 
Appeals  to  observe  this  Constitutional  mandate  would 
not,  technically  speaking,  constitute  action  beyond  or 
outside  of  its  jurisdiction,  still  the  Supreme  Court 
would  have  power,  by  means  of  certiorari,  to  compel 
such  observance,  since  the  Constitution  makes  it  the 
duty  of  the  Supreme  Court  to  exercise  "superintending 
control'*  over  the  Courts  of  Appeals,  by  certiorari  and 
other  remedies.  Sec.  3,  Art.  6,  Constitution;  Sec  8, 
Amendment  of  1884  to  Art.  6  of  Constitution.  These 
writs  thus  authorized  are  sui  generis  and  are  not  to  be 


Digitized  by 


Google 


22  SUPBEME  COURT  OF  MISSOURI, 

state  ex  rel.  United  Rys.  Cd.  v.  Reynolds. 

measured  or  circumscribed  by  the  practice  that  ob- 
tained at  common  law  with  respect  to  such  writs,  but^ 
in  the  nature  of  the  thing,  should  be  sufficiently  elastic 
and  comprehensive  to  enable  the  Supreme  Court  to 
efficaciously  discharge  the  ''superintending"  function 
enjoined  upon  it.  (5)  The  Constitution  enjoins  upon 
the  Supreme  Court  the  duty  of  exercising  a  superin- 
tending control  over  the  Courts  of  Appeals  by  means  of 
certiorari  and  other  extraordinary  remedies.  Sec.  3, 
Art.  6,  Constitution ;  Sec.  8,  Amendment  of  1884.  This 
constitutional  mandate  requires  the  Supreme  Court  to 
keep  the  courts  of  appeals  within  the  limitations  and 
restrictions  imposed  upon  them  by  the  Constitution, 
and,  so  far  as  this  duty  is  concerned,  all  such  limita- 
tions and  restrictions — ^whether  with  respect  to  ter- 
ritory, or  to  amount,  subject-matter  or  parties  in- 
volved, or  to  the  requirement  of  following  the  ''last 
previous  ruling  of  the  Supreme  Court'' — are  of  equal 
dignity.  State  ex  rel.  v.  Broaddus,  238  Mo.  189;  State 
ex  rel.  v.  Broaddus,  245  Mo.  123.  (6)  The  Court  of 
Appeals,  in  the  decision  appearing  in  the  record  filed 
in  this  court,  failed  to  follow  the  "last  previous  ruling 
of  the  Supreme  Court,''  in  that^ — (a)  The  Court  of 
Appeals  decided  that  the  instruction  on  the  measure  of 
damages  in  this  action  for  personal  injuries,  permitting 
an  award  for  loss  of  earnings,  was  not  erroneous,  not- 
withstanding there  was  no  proof  that  plaintiff  had  lost 
any  earnings  and  no  proof  as  to  what  wages  he  had 
received  or  that  he  had  ever  received  any  wages,  prior 
to  his  injury;  whereas,  (b)  the  "last  previous  ruling 
of  the  Supreme  Court"  was,  that  an  instruction,  in 
such  a  case,  permitting  an  award  for  loss  of  earnings, 
was  erroneous,  unless  the  evidence  definitely  showed 
what  plaintiff's  earnings  had  been,  prior  to  his  injury. 
Davidson  v.  Transit  Co.,  211  Mo.  344;  Slaughter  v. 
Railroad,  116  Mo.  275;  Duke  v.  Railroad,  99  Mo.  347. 
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Glendy  B.  Arnold  for  respondents ;  Johnsoriy  Rut- 
ledge  <&  Lashly  of  counsel. 

(1)  The  jurisdiction  to  issue  writs  of  certiorari 
is  vested  in  the  Supreme  Court  and  not  the  judges  of 
that  court.  Missouri  Constitution,  art.  6,  sec.  3-^ 
Amend.  1884,  sec.  8.  Where  the  law  authorizes  or  con- 
templates the  doing  of  a  judicial  act,  it  is  understood  to 
mean  that  the  court  in  term  time  may  do  it  and  the 
judges  in  vacation  may  not,  without  express  authority, 
act  therein.  State  ex  rel.  v.  Woodson,  161  Mo.  444;^ 
Newman  v.  Hammond,  46  Ind.  119;  Reybum  v.  Bassett^ 
McCahon  (Kan.)  86;  Fisk  v.  Thorp,  51  Neb.  1;  State  v. 
Atherton,  19  Nev.  332.  (2)  The  courts  of  appeals  are 
courts  of  last  resort,  and  their  judgments,  in  causes 
within  their  jurisdiction,  and  which  are  not  in  excess 
of  that  jurisdiction,  are  final  and  cannot  be  reviewed 
nor  controlled  by  the  Supreme  Court  by  any  legal  pro- 
cess. Constitution,  art.  6,  sees.  12, 19,  27 ;  Amendment 
1884,  sees.  3,  5  and  6.  (3)  The  Supreme  Court  is 
given  exclusive  jurisdiction  of  all  cases  which  may  be 
brought  to  that  court  by  writs  of  error  and  appeals ; 
and  the  courts  of  appeals  are  likewise  given  exclusive 
jurisdiction  of  all  cases  which  may  be  brought  to  those 
courts  by  writs  of  error  and  appeals.  Constitution,  art. 
6,  sees.  12  and  27 ;  Amendment  1884,  sec.  5.  (4)  Sec- 
tion 6  of  the  Amendment  of  1884,  which  provides  that 
**the  last  previous  rulings  of  the  Supreme  Court  on 
any  question  of  law  or  equity,  shall  in  all  cases,  be 
controlling  authority  in  said  Courts  of  Appeals^'  does 
not  purport  to  define  the  jurisdiction  of  said  courts 
of  appeals.  That  jurisdiction  is  expressly  defined  by 
other  sections  of  the  Constitution.  (5)  The  Supreme 
Court  has  plenary  power,  by  prohibition,  mandamus 
and  certiorari,  to  keep  the  courts  of  appeals  within  the 
prescribed  limits  of  their  jurisdiction.  Constitution^ 
art.  6,  sec.  3;  Amendment  1884,  sec.  8;  State  ex  rel.  v. 
Broaddus,  245  Mo.  123;  State  ex  rel.  v.  Smith,  172  Mo. 
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446;  Stateexrel,  V.  Eombauer,  105Mo.  103.  (6)  The 
courts  of  appeals  are  bound  to  decide  every  question 
affecting  or  involving  their  jurisdiction  in  accord  with 
the  ruling  of  the  Supreme  Court,  whether  those  rulings 
are  expressed  or  unexpressed,  and  if  those  courts  fail 
in  that  duty  the  error  may  be  corrected,  in  the  Supreme 
Court,  by  an  appropriate  remedy.  See  authorities 
under  point  5.  (7)  Certiorari  from  the  Supreme 
Court  does  not  lie  to  review  the  rulings  of  the  courts  of 
appeals  in  causes  within  their  jurisdiction,  which  do 
not  affect  or  involve  that  jurisdiction  on  the  ground 
that  said  courts  refuse  to  follow  *'the  last  previous  rul- 
ings of  the  Supreme  Courf  in  other  cases.  State  ex  rel. 
V.  Smith,173  Mo.398;  State  ex  rel.  v.Smith,  101  Mo.  174; 
Railroad  v.  Smith,  154  Mo.  300;  State  ex  rel.  v.  Broad- 
dus,  216  Mo.  336;  State  ex  rel.  v.  Broaddus,  245  Mo. 
136;  State  ex  rel.  v.  Broaddus,  238  Mo.  232;  State  ex 
rel.  V.  Broaddus,  207  Mo.  107;  Curtis  v.  Sexton,  252 
Mo.  221;  State  ex  reL  v.  Rombauer,  125  Mo.  632.  (8) 
The  Supreme  Court  has  no  jurisdiction,  by  appeal  or 
error,  to  review  the  decisions  of  the  courts  of  appeals 
on  any  question  of  law  or  equity.  Constitution,  art.  6, 
Amend,  1884.  (9)  The  sole  office  of  certiorari  from 
the  Supreme  Court  to  the  courts  of  appeals  is  to  control 
the  exercise  of  jurisdiction  by  the  courts  of  appeals. 
Railroad  v.  State  B.  of  E.,  64  Mo.  308;  State  ex  rel.  v. 
Smith,  101  Mo.  174;  State  ex  rel.  v.  Bland,  168  Mo.  1; 
State  ex  reL  v.  Smith,  173  Mo.  398;  State  ex  rel.  v. 
Broaddus,  245  Mo.  123 ;  Ward  v.  B.  of  E.  of  Gentry  Co., 
135  Mo.  319;  State  ex  rel.  v.  Smith,  176  Mo.  99;  State 
ex  rel.  v.  Reynolds,  190  Mo.  588;  State  ex  rel.  v.  Broad- 
dus, 216  Mo.  344;  State  ex  rel.  v.  Wooten,  139  Mo.  App. 
231 ;  State  ex  rel.  v.  Baker,  170  Mo,  390;  State  ex  rel.  v. 
Smith,  173  Mo.  414;  State  ex  rel.  v.  Broaddus,  238  Mo. 
204.  (10)  Certiorari  cannot  be  used  as  a  substitute 
for  an  appeal  or  writ  of  error.  State  ex  rel.  v. 
Reynolds,  190  Mo.  589 ;  State  ex  rel.  v.  Kansas  City,  89 
Mo.  34;  State  ex  rel.  v.  Springer,  134  Mo.  212;  State 
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ex  rel.  v.  Shelton,  154  Mo.  670;  State  ex  rel.  v.  Wood- 
son, 161  Mo.  444;  State  ex  rel.  v.  Bland,  168  Mo.  1. 
(11)  Not  one  of  the  decisions  of  the  Supreme  Court 
which  the  relator  charges  that  the  court  of  appeals  de- 
clined to  follow  contains  a  single  word  or  line  which,  in 
the  slightest  degree,  touched  upon  or  affects  the  juris- 
diction of  the  courts  of  appeals.  Neither  the  jurisdic- 
tion of  the  Supreme  Court,  nor  of  the  courts  of  appeals 
is  either  directly  or  indirectly  presented,  involved, 
discussed  or  decided  in  those  cases.  (12)  A  Court  of 
Appeals  which  does  not  follow  the  last  previous  rulings 
of  the  Supreme  Court  on  some  non- jurisdictional  point 
of  law  does  not  exceed  its  jurisdiction.  Lampson  v. 
Piatt,  1  Iowa,  558;  Monreal  v.  Bush,  46  Cal.  79;  State 
ex  rel.  v.  Broaddus,  216  Mo.  344.  (13)  **In  any  case 
where  the  court  has  jurisdiction  of  the  subject-matter 
of  the  action  and  the  parties  are  before  it  by  the  due 
service  of  proper  process,  the  jurisdiction  is  never 
ousted  by  the  erroneous  exercise  of  the  power  which  it 
confers,  and  the  judgment  in  the  case,  though  it  naay 
be  marked  by  error  which  will  cause  its  reversal  by  a 
higher  court,  is  not  for  that  reason  void.'*  Fiene  v. 
Kirchoff,  176  Mo.  516;  Ex  parte  Bigelow,  113  TJ.  S.  328. 

(14)  Jurisdiction  is  the  power  to  hear  and  to  decide. 
A  judgment  of  the  court  is  the  result  of  the  exercise  of 
jurisdiction.  Where  the  court  is  given  power  to  de- 
cide, and  its  decision  is  responsive  to  the  issues  pre- 
sented, it  ought  never  to  be  adjudged  to  have  exceeded 
its  jurisdiction  in  the  erroneous  decision  of  questions 
which  do  not  affect  its  jurisdiction.  Monreal  v.  Bush, 
46  Cal.  79;  Karby  v.  Superior  Court,  162  Cal.  285. 

(15)  If  the  failure  of  the  courts  of  appeals  to  follow 
the  last  previous  rulings  of  the  Supreme  Court  on  some 
non-jurisdictional  point  of  law  constitutes  a  ruling  in 
excess  of  the  jurisdiction  of  that  court,  then  every  de- 
cision of  every  point  of  law  in  every  cause  now  or 
hereafter  before  those  courts  may  be  reviewed  by  this 
court  on  writ  of  certiorari,    (16)  If  the  issuance  of  the 
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writ  of  certiorari  is  sustained,  in  this  proceeding,  then  a 
long  line  of  well-considered  decisions  of  this  court  will 
be  overruled,  some  of  which  are :  State  ex  rel.  v.  Smith, 
101  Mo.  174;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State 
ex  rel.  v.  Smith,  173  Mo.  398;  State  ex  reL  v.  Broaddus, 
238  Mo.  189;  State  ex  rel.  v.  Broaddus,  216  Mo.  336; 
Railroad  V.  Smith,  154  Mo.  300.  (17)  The  relator  con- 
tends that  a  certain  ruling  of  the  Court  of  Appeals  in 
the  Nelson  case,  hereafter  to  be  pointed  out,  is  in  con- 
flict with  Davidson  v.  United  Railways^  211  Mo.  320 ; 
Slaughter  v.  Railroad,  116  Mo.  269;  and  Ihike  v.  Rail- 
road, 99  Mo.  347,  prior  decisions  of  this  court.  No 
other  Supreme  Court  decisions  were  cited  or  relied 
upon  by  the  relator  in  the  Court  of  Appeals  as  being 
in  conflict  with  the  ruling  of  that  court  in  the  Nelson 
case.  There  is  really  no  conflict  between  the  challenged 
ruling  of  the  Court  of  Appeals  and  the  rulings  of  this 
-court  in  the  cases  relied  upon  by  relator 

BROWN,  J. — Certiorari  to  quash  judgment  of  the 
St.  Louis  Court  of  Appeals. 

This  is  an  original  action  in  this  court  to  quash  a 
judgment  entered  by  the  St.  Louis  Court  of  Appeals 
affirming  a  judgment  of  the  circuit  court  of  St.  Louis 
city,  in  a  case  in  which  one  Edward  W.  Nelson  was  re- 
spondent, and  the  United  Railways  Company  (the  re- 
lator herein)  was  appellant,  for  the  alleged  reason  that 
said  Court  of  Appeals  failed  to  follow  the  last  previous 
ruling  of  this  court,  as  required  by  section  6,  article  6, 
Constitution  of  Missouri,  as  amended  in  the  year  1884. 

The  particular  issue  upon  which  it  is  alleged  that 
respondents,  as  such  Court  of  Appeals,  failed  and  re- 
fused to  follow  the  last  previous  ruling  of  this  court 
arose  in  this  wise :  The  said  Edward  W.  Nelson  prose- 
cuted an  action  in  the  circuit  court  of  St.  Louis  City 
against  the  relator  for  personal  injuries  alleged  to  have 
been  inflicted  by  or  through  the  negligence  of  relator, 
in  which  action  a  judgment  was  entered  in  favor  of 
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said  Edward  W.  Nelson  for  $4-200.  In  the  suit  so 
prosecuted  by  said  Nelson  there  was  evidence  tending 
to  prove  that  he  was  confined  to  his  bed  three  weeks, 
and  that  he  lost  time  from  his  work  as  a  common 
laborer  on  account  of  his  injuries,  but  there  was  no 
evidence  as  to  what  wages,  if  any,  he  had  been  receiving 
before  his  injuries,  nor  what  his  work  was  reasonably 
worth.  The  circuit  court  gave  an  instruction  to  the 
jury  authorizing  it  to  find  for  said  Nelson  for  the  time 
he  had  lost  by  reason  of  his  alleged  injuries.  On  appeal, 
error  was  assigned  by  relator  on  account  of  the  afore- 
said instructions.  In  refusing  to  reverse  the  judgment 
so  rendered  in  favor  of  said  Nelson,  the  relator  asserts 
that  said  Court  of  Appeals  failed  to  follow  the  ruling 
of  this  court  in  the  cases  of  Slaughter  v.  Bailroad,  116 
Mo.  269,  274;  Davidson  v.  Transit  Co.,  211  Mo.  320, 
344,  and  Duke  v.  Railroad,  99  Mo.  347. 

The  instruction  given  by  the  circuit  court,  and 
which  relator  contends  should  have  worked  a  reversal 
of  the  judgment  obtained  by  said  Nelson,  reads  as  fol- 
lows: 

'*The  court  instructs  you  that,  if  you  find  for  the 
plaintiff,  you  should,  in  estimating  his  damages,  con- 
sider his  physical  condition  before  and  since  receiving 
the  injuries  for  which  he  sues  (as  shown  by  the  evi- 
dence) his  loss  of  time  if  any,  and  his  physicial  and 
mental  anguish,  if  any  suffered  by  him  on  account  of 
his  injuries  at  the  time  of  and  since  such  injuries  (as 
shown  by  the  evidence)  and  such  damages,  if  any,  as 
you  may,  from  the  evidence,  find  reasonably  certain  he 
will  suffer  in  the  future  by  reason  of  his  injuries,  and 
you  will  assess  his  damages  at  such  sum  as  will,  in  your 
judgment,  under  the  evidence,  reasonably  compensate 
him  for  such  injuries,  not  exceeding  the  sum  of 
$10,000.^' 

(The  italics  are  our  own  and  are  employed  to  the 
end  of  inviting  attention  to  those  words  later  in  the 
opinion.) 
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The  facts  in  said  case  of  Nelson  v.  United  Railways 
Co.,  and  the  reasons  assigned  by  respondents  for  af- 
firming the  judgment  of  the  circuit  court  in  said  cause, 
are  set  out  in  that  part  of  their  opinion  which  reads  as 
follows : 

''Plaintiff  testified  that  he  was  in  bed  three  weeks 
and  four  days  and  was  unable  to  get  out  of  the  house 
until  six  weeks  elapsed  after  his  hurt.  It  appears,  too, 
that  he  was  unable  to  perform  any  kind  of  manual 
labor  for  a  week  thereafter.  As  above  said,  all  of  this 
evidence  was  received  without  objection  on  the  part 
of  defendant  and,  this  being  true,  it  was  entirely  proper 
for  the  court  to  submit  the  question  arising  thereon 
to  the  jury,  though  no  claim  was  made  in  the. petition 
on  that  account.  [See  Mellor  v.  Mo.  Pac.  Ry.  Co.,  105 
Mo.  455;  Loe  v.  Railroad  Co.,  57  Mo.  App.  350.]  The 
judgment  is  then  not  to  be  reversed  for  the  reason  a 
recovery  was  allowed  as  for  loss  of  time  in  the  past  be- 
cause not  claimed  in  the  petition,  for  it  is  clear  that 
matter  was  waived  by  permitting  the  proof  to  be  re- 
ceived without  objection  and  is  to  be  regarded  as  a 
mere  immaterial  variance  under  the  statute.  [Litton 
V.  Railroad  Co.,  Ill  Mo.  App.  140,  146.] 

**In  so  far  as  the  right  to  recover  as  for  loss  of 
earnings  in  the  future  is  concerned,  the  petition  ex- 
pressly  lays  a  claim  for  that  and,  of  course,  the  evi- 
dence tends  to  prove  it  was  properly  received.  By 
reference  to  the  language  of  the  instruction  above  set 
out,  it  will  appear  that  it  does  not  expressly  direct  the 
jury  to  consider  plaintiff's  loss  of  time  in  the  past  but 
on  the  contrary  authorizes  a  recovery  alone  for  *his 
loss  of  time.'  See  the  words  italicized  in  the  instruc- 
tion. But,  of  course,  this  authority  to  consider  plain- 
tiff's loss  of  time  as  an  element  of  damages  is  to  be 
viewed  as  though  the  jury  understood  it  to  authorize  a 
recovery  for  the  time  lost  in  the  past  as  well  as 
diminished  earning  power  in  the  future.  However 
this  may  be,  the  evidence  of  time  lost  as  well  as  that 
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tending  to  prove  a  diminished  earning  capacity  was 
proi)erly  in,  and  the  giving  of  the  instruction  as 
worded  is  not  to  be  condemned  for  the  mere  failure  to 
lay  a  claim  in  the  petition  for  past  loss  of  time. 

**But  it  is  argued  though  evidence  was  received 
as  to  the  loss  of  time  in  the  past  and  diminished  earn- 
ing i>ower  for  the  future,  the  court  should  not  have 
submitted  these  elements  of  recovery  to  the  jury  for 
the  reason  no  evidence  was  introduced  tending  to 
prove  the  value  of  plaintiff's  time.  It  is  true  nothing 
appears  as  to  the  amount  plaintiff  earned  when  em- 
ployed and  if  the  case  presented  the  feature  of  one 
following  some  particular  calling  touching  the  nature, 
character  and  compensation  of  which  the  jury  were 
wholly  unadvised,  the  argument  would  inhere  with 
much  force.  It  is  not  so,  however,  when  it  appears, 
as  here,  that  the  plaintiff's  calling  is  one  of  a  charac- 
ter and  kind  which  together  with  the  usual  compensa- 
tion therefor  is  well  known  and  understood  by  all 
fairly  intelligent  men  in  the  community.  In  such 
cases,  it  is  said  the  jurors  in  the  box  know  something 
of  the  value  of  the  time  lost  and  the  earning  power 
diminished  as  well  as  the  witnesses  called  to  give  tes- 
timony thereon.  That  plaintiff  was  employed  at  the 
time  of  his  injury,  the  record  reveals  beyond  question. 
Therefore,  that  his  past  loss  of  time  was  of  value  to 
him  sufficiently  appears.  That  his  earning  power  was 
diminished  for  the  future  is  not  questioned,  for  the 
evidence  amply  reveals  it,  and  then,  too,  it  is  said  his 
injuries  to  the  shoulder  are  permanent.  While  the 
anK)unt  of  wages  he  received  is  not  shown  in  the  evi- 
dence, it  appears  that  he  was  engaged  in  the  capacity 
of  a  common  laborer  for  a  manufacturing  company 
and  had  charge  of  hauling  from  the  factory  and  load- 
ing on  the  cars  ice  cream  cabinets  for  shipment.  After 
his  injury  he  engaged  to  work  for  a  contractor  in  lay- 
ing concrete,  but  was  unable,  because  of  his  hurt,  to 
perform  the  task  assigned  him  and  lost  the  place.    It 
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thus  appearing  that  his  occupation  was  that  of  com- 
mon labor,  ahnost  any  intelligent  citizen,  who  em- 
ploys common  labor,  is  sufl5ciently  familiar  with  the 
value  of  the  time  of  one  so  engaged  to  testify  con- 
cerning it  in  court.  This  court  has  several  times  here- 
tofore declared  such  to  be  true  with  respect  to  the 
competency  of  witnesses  to  speak  on  the  question.  [See 
Bogue  V.  Corwine,  80  Mo.  App.  616,  620;  Kelly  v. 
Rowane,  33  Mo.  App.  440.]  The  jurors  as  well  as  others 
possess  information  touching  this  question  and  they 
know  that  the  loss  of  time  by  and  the  diminished  earn- 
ing capacity  of  one  engaged  in  common  labor  pos- 
sesses some  value  for  which  a  recovery  should  be  al- 
lowed. Though  it  be  that  they  are  not  informed  as 
to  the  precise  amount  of  the  loss  to  be  compensated 
and  that  a  verdict  therefor  is  not  authorized  without 
evidence  tending  to  prove  the  value  of  the  loss,  it  is 
certain  that  enough  appears  from  the  facts  of  em- 
ployment, the  injury  and  the  loss  of  time  as  a  conse- 
quence thereof  to  authorize  a  nominal  recovery  on 
that  account.  [See  Mabrey  v.  Gravel  Road  Co.,  92  Mo. 
App.  596;  Jennings  v.  Appleman,  159  Mo.  App.  12; 
Loe  V.  Railroad  Co.,  57  Mo.  App.  350.]  Therefore, 
the  plaintiff's  instruction  authorizing  a  recovery  for 
'his  loss  of  time'  is  not  to  be  condemned  as  without 
any  warrant  whatever  in  the  evidence.  It  appears  to 
be  well  enough  in  its  general  scope,  but,  it  may  be  de- 
fendant was  entitled  to  have  the  recovery  on  the  score 
of  loss  of  time  and  diminished  earning  capacity  lim- 
ited to  that  of  nominal  damages  only.  Though  such 
be  true,  the  judgment  should  not  be  reversed  on  ac- 
count of  plaintiff's  instruction,  for  it  does  not  appear 
that  defendant  made  any  request  whatever  toward 
limiting  the  recovery  on  this  account  to  nominal  dam- 
ages. [See  Browning  v.  Ry.  Co.,  124  Mo.  55;  Mabrey  v. 
Gravel  Road  Co.,  92  Mo.  App.  596.] " 

Respondents  have  filed  herein  their    motion    to 
quash  the  preliminary  writ  issued  in  this  cause  on  the 
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following  grotinds :  (1)  That  such  writ  was  issued  by 
a  judge  of  this  court  in  vacation,  and  not  by  the  court 
in  term  time;  and  (2)  that  under  the  Constitution  of 
this  State  this  court  is  without  power  to  review  by 
certiorari  and  quash  the  judgment  entered  by  respond- 
ents.   Said  motion  was  taken  with  the  case, 

OPINION. 

L  On  the  first  point  presented  in  this  motion  re- 
spondents cite  State  ex  rel.  v.  Woodson, 

)^  valStion,  161  1^0.  444;  Newman  v.  Hammond,  46 
Ind.  119;  Reybum  v.  Bassett,  McCahon 

(Kan.),  86;  Fisk  v.  Thorp,  51  Neb.  1;  State  v.  Ather- 

ton,  19  Nev.  332;  Constitution  of  Missouri,  article  6^ 

section  3. 

The  general  purport  of  the  cases  above  cited  i& 
that  when  power  is  conferred  by  the  Constitution  or 
statutes  upon  a  court  to  perform  specific  acts,  such 
acts  cannot  be  performed  by  the  person,  or  persons, 
constituting  the  court  at  a  time  when  such  court  is 
not  in  session. 

On  this  point  the  relator  cites  the  case  of  State 
ex  rel.  Macklin  v,  Rombauer,  104  Mo.  619,  in  which 
the  rule  is  announced  that  under  his  combined  powers 
as  a  chancellor  and  at  common  law,  a  judge  of  this 
court  in  vacation  may  issue  a  temporary  rule  in  pro- 
hibition returnable  to  and  triable  by  the  court  when 
the  same  shall  have  been  lawfully  convened. 

The  power  to  exercise  our  superintending  control 
over  the  courts  of  appeals  by  writs  of  certiorari  is 
given  to  us  by  the  same  section  of  the  Constitution 
(Art.  6,  sec.  8,  Amendment  of  1884)  which  authorizes 
us  to  superintend  such  courts  by  prohibition.  By  an- 
alogy it  seems  that,  if  a  judge  of  this  court  may  law- 
fully issue  a  temporary  rule  in  prohibition  while  the 
court  is  not  in  session,  by  the  same  token  he  may  law- 
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fully  issue  the  writ  of  certiorari  during  vacation.  Our 
Rule  No.  25  seems  to  imply  that  such  power  exists. 
Therefore,  the  first  insistence  of  respondents  will  be 
overruled. 

n.  On  the  second  point  in  respondents'  motion 
to  quash  our  preliminary  writ  is  presented  an  argu- 
ment far  more  ingenious  and  fervid  than  logical,  in 
which  we  are  invited  to  overturn  the  rules  of  law  an- 
nounced in  our  majority  opinions  in  the 
Power  to  Review  cases  of  State  ex  rel.  Curtis  v.  Broad- 
by  Certiorari.  ^^^  ^^  ^^  gSS  Mo.  189;  State  ex  rel. 
Evans  v.  Broaddus  et  al.,  245  Mo.  123; 
and  State  ex  rel.  Iba  v.  Ellison  et  al.,  256  Mo.  644.  These 
cases  will  hereafter  be  referred  to  in  this  opinion  as 
the  Curtis,  Evans  and  Iba  cases. 

In  those  cases  we  held,  in  effect  at  least,  that  it 
is  just  as  much  the  duty  of  the  courts  of  appeals  to 
follow  the  last  previous  ruling  of  this  court  on  ques- 
tions of  law  and  equity  arising  in  cases  pending  be- 
fore them,  as  it  is  to  conform  their  proceedings  to  their 
jurisdictional  limitations.  In  the.  last  named  cases  we 
also  announced  our  power  to  quash  judgments  of 
courts  of  appeals  where  they  refuse  to  follow  the  last 
previous  rulings  of  this  court. 

Section  6,  article  6,  of  the  Amendment  to  our  Con- 
stitution adopted  in  1884  reads  as  follows : 

'*When  any  one  of  said  courts  of  appeals  shall 
in  any  cause  or  proceeding  render  a  decision  which 
any  one  of  the  the  judges  thereiii  sitting  shall  deem 
contrary  to  any  previous  decision  of  any  one  of  said 
courts  of  appeals,  or  of  the  Supreme  Court,  the  said 
Court  of  Appeals  must,  of  its  own  motion,  pending 
the  same  term  and  not  afterward,  certify  and  transfer 
said  cause  or  proceeding  and  the  original  transcript 
therein  to  the  Supreme  Court,  and  thereupon  the  Su- 
preme Court  must  rehear  and  determine  said  cause 
or  proceeding,  as  in  case  of  jurisdiction  obtained  by 
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ordinary  appellate  process ;  and  the  last  previous  rul- 
ings of  the  Supreme  Court  on  any  question  of  law  or 
equity  shall,  in  all  cases,  be  controlling  authority  in 
said  courts  of  appeals. '^ 

The  above  quoted  section  of  our  organic  law  was 
enacted  to  bring  about  uniformity  in  the  rules  of  law 
and  equity  in  all  the  appellate  courts  of  this  State. 
As  no  uniformity  could  be  expected  if  each  appellate 
court  should  be  permitted  to  adopt  its  own  construc- 
tion of  the  law,  it  was  ordained  by  a  succeeding  clause 
of  the  same  amendment  (Sec.  8,  art.  6,  Amendment 
1884)  that  this  court  should  have  a  superintending  con- 
trol over  the  courts  of  appeals  by  mfjndamus,  prohibi- 
tion and  certiorari  No  limits  were  fixed  on  such  right 
to  superintend,  and  we  should  not  write  a  limitation 
into  the  Constitution  which  its  framers  have  not  seen 
fit  to  place  there. 

The  argument  of  respondents*  learned  counsel  to 
the  effect  that  the  courts  of  appeals  may  be  super- 
vised or  superintended  by  this  court  when  they  exceed 
their  jurisdiction,  but  cannot  be  supervised  when  they 
refuse  to  follow  the  last  previous  ruling  of  this  court, 
is  equivalent  to  saying  that  some  of  the  provisions  of 
our  Constitution  were  intended  to  be  obeyed,  while  the 
last  provision  of  section  6,  article  6,  Amendment  of 
1884,  was  intended  only  as  a  joke,  and  may  be  dis- 
obeyed at  any  time  the  courts  of  appeals  see  fit  to  dis- 
regard it.  This  insistence  of  respondents  is  unsound. 
The  citizens  of  Missouri  are  one  people,  and  in  fur- 
therance of  the  spirit  of  another  provision  of  the  Con- 
stitution inhibiting  local  laws,  it  is  their  desire  that 
the  same  rules  of  law  shall  prevail  in  all  parts  of  the 
State  and  in  each  court  thereof. 

But,  say  respondents,  unless  we  overrule  the  Cur- 
tis, Evans  and  Iba  cases  we  must  overrule  the  follow- 
ing decisions  of  this  court:  State  ex  rel.  v.  Smith, 
101  Mo.  174;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State 

257  Mo.  3 
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ex  rel.  v.  Smith,  173  Mo.  398;  State  ex  rel.  v.  Broad- 
dus,  216  Mo,  336;  and  Missouri,  Kansas  &  Texas  Ry. 
Co.  V.  Smith,  154  Mo.  300. 

We  fully  understand  that  situation,  and,  notwith- 
standing our  high  regard  for  the  eminent  jurists  who 
fathered  the  decisions  last  cited,  and  our  respect  for 
their  learning  and  judicial  acumen,  we  are  forced  to 
take  the  Constitution  as  we  find  it— not  necessarily  as 
others  have  construed  it.  The  Constitution  is  an  in- 
strument of  such  force  that  it  perpetuates  its  own 
vitality,  regardless  of  the  number  of  times  it  be  dis- 
obeyed. Past  constructions  of  it,  if  correct,  aid  us  in 
understanding  its  meaning,  but  erroneous  interpreta- 
tions of  that  instrument,  however  frequent  and  nu- 
merous, do  not  repeal  its  provisions  or  impair  its  vir- 
ility. 

Being  fully  convinced  that  the  several  cases  last 
cited  were  incorrectly  ruled,  they  are  expressly  over- 
ruled in  so  far  as  they  conflict  with  the  views  expressed 
in  the  Curtis,  Evans  and  Iba  cases. 

But,  say  respondents,  the  rule  we  have  announced 
in  the  Curtis,  Evans  and  Iba  cases  will  force  us  to  re- 
view by  certiorari  every  case  that  may  hereafter  be 
adjudicated  by  our  courts  of  appeals.  This  argument 
means  that  when  a  duty  involves  much  labor  it  should 
be  disregarded.  We  do  not  so  understand  the  law, 
nor  is  that  view  in  harmony  with  our  official  oaths. 
A  few  of  the  applications  for  certioraii  filed  in  this 
court  would  seem  to  support  the  pessimistic  views  of 
respondents'  learned  attorneys,  but  the  number  of 
writs  issued  does  not  sustain  such  theory. 

In  speaMng  of  our  power  to  supervise  the  courts 
of  appeals  by  certiorari,  Laj^m,  C.  J.,  in  the  Evans 
case  (245  Mo.  1.  c.  135),  said :  '^That  the  power  should 
be  guardedly  used  with  modest  gentleness  and  always 
with  circumspection  argues  nothing  against  its  proper 
use.    That  its  use  is  delicate  and  liable  to  abuse  ar- 
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gues  nothing  against  its  use  when  its  use  is  called 

for." 

By  undertaking  to  make  the  rules  of  law  and 
equity  as  announced  by  the  courts  of  appeals  conform 
to  our  own  opinions  it  was  never  intended  that  the  very 
language  of  the  opinions  of  such  courts  of  appeals 
should  be  made  to  harmonize  with  the  decisions  of 
this  court  as  completely  as  the  strings  on  a  violin  or 
the  keys  of  instruments  designed  to  transmit  wireless 
messages.  No  such  Utopian  idea  of  judicial  harmony 
can  ever  be  hoped  for.  Before  this  court  should  quash 
by  certiorari  the  judgment  of  one  of  the  courts  of 
appeals,  the  failure  of  such  court  of  appeals  to  follow 
our  last  previous  ruling  should  exist  as  a  matter  of 
real  substance,  and  be  so  plain  that  no  intelligent  man 
with  fair  powers  of  discrimination  would  have  diffi- 
culty in  locating  the  conflict. 

We  may  need  rules  which  will  require  notice  and 
an  opportunity  to  be  heard  by  written  suggestions 
before  writs  of  certiorari  shall  issue  to  quash  judg- 
ments of  our  courts  of  appeals.  If  so,  that  is  a  mere 
matter  of  detail  which  does  not  detract  from  our  juris- 
diction to  issue  such  writs. 

m.  Relator  contends  that  as  there  is  no  evidence 
of  the  value  of  the  time  lost  by  Nelson,  is  was  rever- 
sible error  to  give  to  the  jury  the  instruction  herein- 

^  before  quoted.    Respondents  assert  that 

Nondircction,  *^^  givmg  of  said  mstructiou  was  not  er- 
ror, and  that  the  affirmance  of  the  Nelson 
judgment  was  not  such  a  failure  to  follow  the  previous 
rulings  of  this  court  as  to  warrant  us  in  quashing  their 
judgment. 

This  raises  a  question  preliminary  to  the  main 
issue  in  the  case,  to-wit:  Shall  we  ascertain  what  the 
evidence  was  in  the  Nelson  case  by  the  statement  there- 
of as  prepared  by  the  respondents  and  recited  in  their 
written  opinion,  or  shall  we  read  and  review  the  evi- 
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dence  in  said  Nelson  case  and  ascertain  if  it  has  been 
correctly  digested  by  respondents!  We  are  of  opin- 
ion that  we  should  not  examine  the  evidence,  but  rely 
upon  the  facts  as  found  and  recited  by  respondents. 
We  are  aware  that  a  somewhat  different  rule  was 
adopted  in  the  Curtis  case  (238  Mo.  189),  where  the 
evidence  was  re-examined,  but  that  case  was  in  a  dif- 
ferent class  to  this  one,  having  once  been  before  us 
on  the  sufficiency  of  the  evidence  and  a  ruling  made 
that  such  evidence  for  plaintiff  made  out  a  prima-f acie 
case  for  the  jury.  We  accordingly  held  in  the  Curtis 
case  that  our  ruling  on  the  evidence  became  the  law 
of  that  case  and  should  not  have  been  disturbed  by 
the  court  of  appeals  without  a  review  of  the  evidence 
upon  which  our  opinion  was  predicated. 

The  facts  in  the  Nelson  case  (now  in  judgment) 
have  not  heretofore  been  presented  to  us,  and  where 
that  class  of  cases  is  brought  before  us  by  certiorari  we 
will  consider  only  the  pleadings,  evidence  and  facts 
as  recited  by  the  court  of  appeals  whose  judgment  is 
sought  to  be  quashed. 

It  may  be  argued  that  should  the  judges  of  thfe 
courts  of  appeals  fail  to  state  the  pleadings  and  facts 
correctly  (a  point  upon  which  I  personally  have  no 
fears)  it  might  result  in  some  individual  case  being 
decided  incorrectly  and  not  in  harmony  with  our  pre- 
vious rulings ;  but  that  would  not  militate  against  the 
primary  object  sought  by  section  6,  article  6,  supra, 
i.  e.,  the  uniformity  of  judicial  construction  on  issues 
of  law  and  equity  in  this  State. 

The  substance  of  the  decisions  of  this  court  which 
relator  claims  the  respondents  have  failed  to  follow 
in  affirming  the  Nelson  judgment  are  as  follows :  In 
Slaughter  v.  Railroad,  116  Mo.  269,  275,  it  was  not 
charged  in  the  petition  that  the  plaintiff  lost  time  by 
reason  of  his  alleged  injuries,  and  the  trial  court  upon 
objection  excluded  evidence  upon  that  point,  but  gave 
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an  instraction  authorizing  a  recovery  for  loss  of  time. 
Held  to  constitute  reversible  error. 

In  the  case  of  Davidson  v.  Transit  Co.,  211  Mo. 
320,  344,  there  was  an  *' entire  absence  of  plaintiff  ^s 
probable  impairment  of  earning  capacity  in  the  fu- 
ture,*' but  the  trial  court,  by  its  instructions,  authorized 
a  recovery  for  such  impairment  of  earning  capacity^ 
and  the  judgment  being  for  $12,000,  the  instructions 
were  held  to  be  erroneous  and  the  judgment  was  re- 
versed. 

In  the  case  of  Duke  v.  Railroad,  99  Mo.  347,  it 
was  held  that  an  instruction  authorizing  a  recovery 
for  **  large  sums  incurred  for  medical  services  and 
nursing,  *'  where  there  was  no  evidence  as  to  the  cost 
of  such  medical  services  and  nursing,  was  reversible 
error. 

Whether  instructions  were  requested  by  defend- 
ants in  the  cases  last  cited  limiting  the  recovery  for 
loss  of  time  to  nominal  damages  does  not  appear. 

Respondents  contend  that,  under  the  facts  dis- 
closed in  the  Nelson  case,  there  was  enough  evidence 
as  to  loss  of  time  admitted  without  objection  to  raise 
a  presumption  that  Nelson  did  lose  some  time  and 
was  entitled  to  at  least  nominal  damages  on  that  score ; 
and  that  the  relator  has  no  just  right  to  complain  of 
said  instruction.  That  if  it  was  defective  at  all,  such 
defect  arose  because  it  was  too  general,  and  that  if  re- 
lator was  not  satisfied  therewith  it  should  have  re- 
quested an  instruction  on  its  own  behalf  limiting  de- 
fendant's recovery  for  loss  of  time  to  nominal  dam- 
ages. In  this  contention  we  think  respondents  are 
correct. 

The  opinion  of  respondents  recites  that  Nelson 
was  a  common  laborer  and  was  confined  to  his  bed 
more  than  three  weeks.  It  is  a  matter  of  common 
knowledge  that  a  man  whose  health  and  strength  will 
enable  him  to  perform  common  labor  is  able  to  earn 
some  wages;  but  whether  a  jury  will  be  presumed  to 
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know  what  the  services  of  such  common  laborer  are 
worth  at  a  given  time  and  place  is  a  matter  not  neces- 
sary to  a  decision  of  this  case,  and  upon  which  we  ex- 
press no  opinion. 

In  the  recent  case  of  King  v.  St.  Louis,  250  Mo. 
501,  the  evidence  showed  that  the  plaintiff  was  the 
keeper  of  a  rooming  house  and  before  her  injury  was 
able  to  personally  care  for  her  rooms,  but  could  not 
perform  such  work  after  she  was  injured.  There  was, 
however,  no  evidence  introduced  aft  to  the  value  of  her 
services,  and  it  was  held  that  an  instruction  authoriz- 
ing a  recovery  for  losses  '* directly  caused^'  by  her  in- 
juries did  not  constitute  reversible  error ;  the  defend- 
ant in  that  case,  as  here,  having  failed  to  request  an 
instruction  limiting  the  plaintiff's  recovery  to  nominal 
damages  for  her  alleged  loss  of  earnings. 

When  the  pleadings  and  evidence  are  suflScient  to 
support  an  instruction  on  an  issue,  and  the  instruc- 
tion submitting  said  issue  is  only  objectionable  on  the 
ground  that  it  is  too  general  in  form,  it  becomes  the 
duty  of  the  party  who  may  wish  to  complain  of  said 
general  instruction  to  request  an  instruction  limiting 
the  effect  thereof  so  that  it  may  not  be  misunderstood 
by  the  triers  of  the  fact. 

In  Norris  v.  Railroad,  239  Mo.  695, 1.  c.  717  (a  case 
more  recent  than  any  of  those  relied  upon  by  relator), 
in  discussing  an  instruction,  it  was  said: 

*'In  the  trial  of  civil  cases,  many  important  duties 
rest  upon  the  attorneys  for  both  plaintiff  and  defend- 
ant, among  which  is  to  aid  the  court  in  giving  to  the 
jury  all  the  instructions  which  they  need  to  enable 
them  to  arrive  at  a  correct  verdict ;  and  the  unsuccess- 
ful litigant  is  not  entitled  to  a  reversal  because  the 
instructions  given  at  the  request  of  his  adversary  do 
not  cover  all  the  points  upon  which  instructions  should 
have  been  given,  unless  such  unsuccessful  litigant  has 
prepared  and  requested  proper  instructions  on  the 
points  about  which  he  complains.    [Kerr  v.  Bailroad^ 
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113  Mo.  App.  5;  Harmon  v.  Donohoe,  153  Mo.  274; 
Matthews  v.  Railroad,  142  Mo.  666;  Browning  v.  Rail- 
road, 124  Mo.  55.]^^ 

We  think  the  alleged  error  in  the  Nelson  case  is 
without  merit.  If  relator  had  requested  an  instruction 
directing  the  jury  that  Nelson  could  in  no  event  re- 
cover more  than  nominal  damages  for  any  loss  of  time 
he  may  have  sustained  by  reason  of  his  alleged  inju- 
ries, there  being  no  evidence  of  what  his  time  was 
worth,  and  such  instruction  had  been  given,  then  the 
defendant  would  have  no  cause  of  complaint — ^that  it 
failed  to  request  such  an  instruction  it  has  no  one  to 
blame  but  itself.  It  is  the  policy  of  the  law  to  give  ev- 
ery litigant  one  fair  trial,  and  if  he  fail  to  get  a  fair 
trial  by  reason  of  his  own  neglect,  the  appellate  courts 
should  turn  a  deaf  ear  to  his  complaint. 

Entertaining  the  views  herein  expressed,  our  pre- 
liminary writ  of  certiorari  in  this  cause  will  be  quashed. 
It  is  so  ordered. 

Lamm,  C.  J.,  concurs;  Walker  and  Bond,  J  J., 
concur  in  all  except  the  paragraph  holding  that  we 
have  jurisdiction;  Woodsovt,,  Graves  and  Paris,  J  J., 
concur  as  to  our  jurisdiction  in  opinions  jBled  by  Graves 
and  Woodson,  J  J.,  and  dissent  from  the  result  reached. 

DISSENTING  OPINION. 

GRAVES,  J. — ^I  concur  fully  as  to  what  is  said  in 
sub-divisions  one  and  two  of  this  opinion.  I  have  no 
doubt  that  a  judge  of  this  court  in  vacation  can  issue 
or  direct  the  issuance  of  a  writ  of  certiorari.  Nor 
have  I  any  doubt  that  it  is  the  constitutional  duty  of 
this  court  to  issue  such  writ,  when  it  is  called  to  the 
attention  of  this  court,  that  one  of  the  courts  of  ap- 
peals has  neglected  its  constitutional  duty  to  follow 
the  latest  ruling  of  this  court  upon  the  questions  in- 
volved in  the  case  such  court  is  deciding. 
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I  do  not  agree  to  the  last  sub-division  of  my  broth- 
er's opinion,  nor  to  the  result  reached.  In  my  judg- 
ment the  ruling  of  the  Court  of  Appeals  is  not  only 
in  conflict  with  the  cases  suggested  by  the  relator  in 
this  cause,  but  with  several  others  which  might  have 
been  mentioned.  I  therefore  think  the  record  of  the 
Court  of  Appeals  should  be  quashed.  Faris^  J.,  con- 
curs in  these  views. 

DISSENTING  OPINION. 

WOODSON,  J. — ^I  dissent  from  the  majority  opin- 
ion in  this  case  for  the  reason  stated  by  Judge  Graves, 
in  his  dissenting  opinion  filed  herein;  and  concur  in 
the  second  paragraph  thereof  for  the  simple  reason 
that  the  majority  of  the  members  of  the  court  have 
deemed  it  wise  to  follow  the  ruling  in  the  case  of  State 
ex  rel.  v.  Broaddus,  238  Mo.  189. 

While  I  do  not  deem  that  ruling  to  be  sound,  yet 
no  good  can  come  of  continual  dissents. 


THE  STATE  ex  rel.  ELIZABETH  SUMMERSON 
et  al.  V.  JAMES  B.  GOODBICH,  Judge  of  Circuit 
Court,  and  KANSAS  CITY. 

^n  Banc,  April  2,  1914. 

1.  CERTIORARI:  Things  for  Review.  The  writ  of  certiorari  brings 
to  the  Supreme  Court  the  record  proper  of  the  case  begun  in 
the  trial  court;  and  that  being  before  the  court,  the  things  to 
be  determined  therefrom  are  whether  the  Inferior  court  had 
Jurisdiction;  or,  having  it,  abused  it;  or,  if  acting  within  its 
Jurisdiction,  the  case  could  not  be  reviewed  by  appeal  or  writ 
of  error. 
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2.  :  Abuse  of  Juriedictlon:  Grading  Street.  Where  the  pe- 
tition of  the  city  filed  in  the  circuit  court  praying  for  the  ap- 
pointment of  commissioners  to  assess  whatever  damages  might 
be  suBtained  by  owners  of  certain  abutting  lots  from  grading 
a  street.  Is  drawn  In  substantial  compliance  with  the  municipal 
law  goyemlng  such  procedure  and  contains  all  averments 
necessary  to  give  the  court  Jurisdiction,  and  the  subsequent 
proceedings  up  to  and  including  the  appointment  of  the  com- 
missioners (to  which  point  the  case  had  proceeded  when  the 
writ  of  certiorari  was  applied  for)  were  likewise  in  conformity 
to  the  statute,  there  has  been  no  such  abuse  of  jurisdiction  as 
to  authorize  the  Supreme  Court  to  interfere  by  Its  writ  of 
certiorari. 


3.   ' — :     Interlocutory  Order:     Grading  of  Street:     Commie- 

tlonert  to  Attete  Damages.  The  right  to  a  writ  of  certiorari 
must  be  based  upon  a  final  adjudication  of  the  matter  Involved. 
Where  the  cause  to  have  damages  assessed  to  abutting  prop- 
erty  owners  caused  by  the  grading  of  a  street  had  proceeded 
no  further  in  the  trial  court  than  the  appointment  of  commis- 
sioners, the  order  appointing  them  was  not  a  final  determina- 
tion of  the  proceeding,  but  merely  interlocutory,  and  while 
no  appeal  or  writ  of  error  will  lie  therefrom,  it  will  not  sufllce 
to  authorize  the  issuance  of  a  writ  of  certiorari, 

4.  ;  Substitute  for  Appeal:  Improving  Street:  Assessment 
of  Damages.  The  writ  of  certiorari  cannot  be  used  as  a  sub- 
stitute for  an  appeal  or  writ  of  error.  The  statute  provides  that, 
if  owners  of  property  abutting  on  the  street  to  be  graded,  are 
not  satisfied  with  the  assessment  of  damages  made  by  the  com- 
missioners, they  may  file  exceptions  thereto  and  have  a  trial 
by  jury,  and  if  not  satisfied  with  their  verdict  they  may  appeal; 
and  hence  the  writ  of  certiorari  should  not  be  used  to  with- 
draw the  case  from  the  consideration  of  the  trial  court  at  any 
intermediate  stage  before  judgment,  for  Instance,  at  the  time 
the  commissioners  are  appointed. 

6.  :  Grading  Street:  Assessment  of  Damages:  Filing  Ordi- 
nance. The  fact  that  the  city,  when  it  brought  its  suit  to  have 
commissioners  appointed  to  assess  damages  to  owners  of  abut- 
ting lots  caused  by  grading  a  street,  did  not  file  with  the  circuit 
clerk  the  ordinance  authorizing  the  proceeding,  will  not  justify 
the  Issuance  of  a  writ  of  certiorari.  The  ordinance  is  no  part 
of  the  record  proper. 

6.  ADOPTION  OF  STATUTE:  Is  Adoption  of  Procedure.  Where 
the  charter  authorized  the  city  to  proceed  under  ordinance  to 
have  damages  assessed  for  a  public  improvement  or  by  ordi- 
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nance  to  adopt  for  that  purpose  the  condemnation  statutes  of 
the  State,  and  the  city  by  ordinance  adopted  those  statutes, 
such  parts  of  the  procedure  prescribed  by  such  statutes  as  were 
applicable  were  likewise  adopted. 


Certiorari. 
Wbit  quashed. 

Piatt  (&  Marks  for  relators. 

(1)  The  passage  of  an  ordinance  and  the  filing 
of  a  certified  copy  thereof  were  conditions  precedent 
to  the  making  of  any  order  whatsoever  by  the  circuit 
court  and  because  of  the  city^s  failure  to  comply  with 
the  charter  requirements  in  that  regard  the  circuit 
court  was  without  jurisdiction  or  authority  to  issue 
summons  or  to  appoint  commissioners,  and  its  orders 
so  doing  should  be  quashed.  Kansas  City  Charter 
(1908),  art.  6,  sec.  17;  Ihid.,  art.  7,  sec.  5;  State  ex 
rel.  V.  St.  Louis,  67  Mo.  113;  St.  Louis  v.  Franks,  78 
Mo.  41;  Kansas  City  v.  Ford,  99  Mo.  91;  St.  Louis  v. 
Gleason,  89  Mo.  67,  93  Mo.  33;  School  Dist.  v.  Dor- 
ton,  125  Mo.  439;  St.  Louis  v.  Koch,  169  Mo.  587;  City 
of  Tarkio  v.  Clark,  186  Mo.  285;  Williams  v.  Kirby, 
169  Mo.  622;  In  re  Bledsoe  Hill,  200  Mo.  643;  White- 
ley  V.  Platte  Co.,  73  Mo.  30;  Zimmerman  v.  Snowden, 
88  Mo.  220;  Spurlock  v.  Doman,  182  Mo.  250;  Bail- 
road  V.  Young,  96  Mo.  43 ;  Anderson  v.  Pemberton,  89 
Mo.  61;  Kansas  City  v.  Smith,  238  Mo.  330.  Section 
18,  article  7,  of  the  charter,  upon  which  respondent 
relies  for  authority  to  maintain  these  proceedings* 
does  not  dispense  or  purport  to  dispense  with  the  ne- 
cessity of  passing  and  filing  a  certified  copy  of  an 
ordinance  as  required  by  the  two  sections  of  the  char- 
ter above  cited,  but  simply  attempts  to  authorize  an 
additional  method  for  ascertainment  of  damages.  Said 
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section  18,  article  7,  is  so  limited  both  by  its  title 
and  by  its  terms.  (2)  The  filing  of  a  certified  copy 
of  the  ordinance  being  essential  to  jurisdiction  of  the 
snbject-matter  in  proceedings  instituted  under  the 
Charter  of  1908,  a  record  failing  to  affirmatively  show 
compliance  with  said  requirement  shows  on  its  face 
that  the  court  had  not  acquired  jurisdiction  of  the 
subject-matter,  notwithstanding  a  general  recital  in  the 
order  appointing  commissioners  that,  *Hhe  court  finds 
plaintiff  has  complied  with  all  the  conditions  of  the 
charter  of  Kansas  City  and  the  statutes  of  Missouri." 
Leonard  v.  Sparks,  63  Mo.  App.  597 ;  State  ex  rel.  v. 
Duncan,  150  Mo.  App.  413;  Kansas  City  v.  Smith,  238 
Mo.  330.  And  the  conclusion  so  recited  being  flatly 
contradicted  by  the  record  itself,  the  latter  controls. 
Crow  V.  Meyersieck,  88  Mo.  411 ;  Cloud  v.  Pierce  City, 
86  Mo.  367;  Adams  v.  Cowles,  95  Mo.  652;  Blodgett 
V.  Schaef er,  94  Mo.  652 ;  Milner  v.  Shipley,  94  Mo.  106 ; 
Laney  v.  G^rbee,  105  Mo.  355;  Feurt  v.  Caster,  174 
Mo.  303.  (3)  Even  if  the  city  were  authorized  to  in- 
stitute these  proceedings  under  the  provisions  of  ar- 
ticle 7,  chapter  12,  B.  S.  1899,  (now  Art.  2,  chap.  22, 
B.  S.  1909),  still  this  record  should  be  quashed  for 
the  reason  that  there  was  no  finding  made  by  the  court 
upon  the  issue  whether  or  not  relators  had  an  oppor- 
tunity to  agree  and  could  not  agree  with  the  city  as  to 
damages.  That  issue  tendered  by  the  petition,  was 
squarely  joined  by  the  answers  of  relators,  and  the 
court  was  without  authority  to  appoint  commission- 
ers until  it  was  first  found  to  be  a  fact  that  the  parties 
could  not  ** agree  on  the  proper  compensation.'^  B. 
S.  1909,  sec.  2360;  Lind  v.  Clemens,  44  Mo.  540;  Leslie 
V.  St  Louis,  47  Mo.  478;  Ells  v.  Bailroad,  51  Mo.  200; 
United  States  v.  Eeed,  56  Mo.  565;  Bailroad  v.  Camp- 
bell, 62  Mo.  585;  Bailroad  v.  Young,  96  Mo.  39;  TarMo 
V.  Clark,  186  Mo.  299;  Kansas  City  v.  Smith,  238  Mo. 
330.  (4)  If  the  proceeding  in  the  circuit  court  was 
a  *' civil  action,'*  within  the  meaning  of  our  code  of 
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civil  procedure,  then  the  new  matter  pleaded  in  rela- 
tors '  answers  should  have  been  taken  as  confessed,  for 
failure  of  plaintiff  to  reply  thereto.  State  ex  reL  v, 
Riley,  203  Mo.  175;  B.  S.  1909,  sec.  1810.  Relators 
had  the  right  to  tender  the  issues  of  fact  pleaded  in 
their  answers,  to-wit,  that  the  proceedings  are  vltra 
vires  because  instituted  for  the  private  and  exclusive 
benefit  of  the  Kansas  City  Terminal  Railway  Com- 
pany, and  that  no  attempt  had  ever  been  made  by  the 
city  to  agree  with  relators  as  to  compensation,  which 
issues  the  court  was  bound  to  determine  before  com- 
missioners could  lawfully  be  appointed.  By  ignor- 
ing these  issues  and  appointing  commissioners  with- 
out any  finding  upon  said  questions  of  fact,  the  court 
clearly  overstepped  and  exceeded  its  powers.  Rail- 
road V.  Railroad,  94  Mo.  543;  State  ex  rel.  v.  Engel- 
mann,  106  Mo.  633;  Kansas  City  v.  Smith,  238  Mo.  330. 

Andrew  F.  Evans  and  Francis  H.  Hayward  for 
respondents;  Samuel  W.  Moore,  Samuel  W.  Sawyer 
and  Clarence  S.  Palmer  of  counsel. 

(1)  Certiorari  does  not  lie.  State  ex  rel.  v.  Wal- 
bridge,  123  Mo.  532;  State  ex  rel.  v.  Edwards,  104  Mo. 
125;  State  ex  rel.  v.  Snyder,  47  Mo.  App.  675;  State 
ex  rel.  v.  Shelton,  154  Mo.  693;  Railroad  v.  Railroad, 
94  Mo.  535;  demons  v.  Insurance  Co.,  184  Mo.  46; 
Smith  V.  Sedalia,  244  Mo.  107.  (2)  Under  the  pro- 
visions of  the  charter  of  Kansas  City,  the  filling  in  the 
circuit  court  of  the  ordinance  providing  for  the  pro- 
ceeding to  ascertain  damages  was  not  only  unneces- 
sary but  would  have  been  improper.  Charter  of  Kan- 
sas City,  art.  7,  sees.  4-18;  R.  S.  1909,  chap.  22,  art. 
2;  1  Lewis,  Em.  Dom.  (3  Ed.),  sec.  404;  Kansas  City 
V.  Duncau,  135  Mo.  571.  (3)  The  alleged  failure  to 
agree  with  the  defendants  does  not  affect  the  validity 
of  the  proceeding.  R.  S.  1909,  sec.  2360;  Cory  v.  Rail- 
road, 100  Mo.  291;  Railroad  v.  Townsite  Co.,  103  Mo. 
469;  Bridge  Co.  v.  Stone,  194  Mo.  187;  Kansas  City 
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V.  Mastin,  169  Mo.  92;  Kansas  City  v.  Block,  175  Mo. 
433;  St.  Louis  v.  Lanigan,  97  Mo.  179;  Blair  v.  Rail- 
road, 89  Mo.  395;  Green  v.  Walker,  99  Mo.  68;  Turley 
V.  Edwards,  18  Mo.  App.  681 ;  3  Cook  on  Corporations 
(6  Ed.),  sec.  741;  State  v.  Superior  Court,  91  Pac. 
(Wash.)  639;  Same  Title,  92  Pac.  269,  93  Pac.  423; 
Bridge  Co.  v.  Stone,  194  Mo.  187. 

WALKER,  J. — ^This  proceeding  is  based  upon  a 
writ  of  certiorari  issued  out  of  this  court  to  the  circuit 
court  of  Jackson  county. 

On  October  2,  1912,  one  of  the  respondents,  as 
plaintiff  in  the  original  action,  to-wit,  Kansas  City, 
through  its  counsel,  filed  in  said  circuit  court  a  peti- 
tion praying  for  the  appointment  of  commissioners  to 
assess  whatever  damages  might  be  sustained  by  own- 
ers of  certain  lands  abutting  on  Independence  avenue 
in  said  city  by  reason  of  the  grading  of  said  avenue, 
and  to  fix  the  compensation  to  which  said  owners  were 
entitled  on  account  of  said  grading.  This  petition  was 
filed  under  the  authority  of  section  18,  article  7,  Char- 
ter of  Kansas  City  of  1909,  which  is  as  follows:  **In 
addition  to  the  method  hereinbefore  provided  in  this 
article  for  ascertaining  the  damages,  if  any,  arising 
from  proposed  grading,  or  regrading  of  any  street, 
avenue,  alley  or  public  highway,  or  part  thereof,  when- 
ever the  city  shall  deem  it  necessary,  and  by  ordi- 
nance so  determine,  it  may  adopt  the  same  procedure 
for  ascertaining  the  damages  caused  by  such  grading 
or  regrading  as  is  prescribed  in  the  general  laws  of 
the  State  for  the  appropriation  and  valuation  of  lands 
taken  for  telegraph,  telephone,  gravel  and  plank  or 
railroad  purposes,  being  article  7  of  chapter  12  of  the 
Revised  Statutes  of  Missouri  of  1899.  Upon  pay- 
ing to  the  clerk  of  the  circuit  court  the  amount  of 
damages  awarded,  the  city  shall  have  the  right  to  pro- 
ceed with  such  grading  or  regrading,  notwithstanding 
the  filing  of  exceptions  to  such  award,  and  any  sub- 
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sequent  proceedings  shall  only  affect  the  amount  of 
compensation  to  be  paid."  [Now  Art.  2,  chap.  22,  R. 
S.  1909.] 

On  the  day  the  petition  was  filed,  a  summons  was 
issued  for  the  defendants,  who  were  the  abutting  prop- 
erty owners,  returnable  October  16,  1912. 

On  the  return  day  the  defendants  appeared  and 
through  counsel  made  return  by  a  motion  to  dismiss 
and  quash  the  proceedings,  which  motion  was  by  the 
court  on  October  17,  1912,  overruled.  On  October  18, 
defendants  filed  separate  answers  to  the  petition,  and 
on  October  19,  1912,  commissioners  were  appointed 
by  the  court  to  assess  the  damages  and  fix  the  com- 
pensation to  which  the  abutting  owners  were  entitled 
by  reason  of  the  grading  of  said  avenue. 

The  commissioners  were  appointed  and  sworn, 
whereupon  defendants,  who  are  the  relators  here,  ap- 
plied for  and  were  granted  a  writ  of  certiorari  to 
bring  the  record  before  this  court  for  review. 

The  petition  filed  herein  to  determine  the  damages 
for  the  grading  of  said  Independence  Avenue  is  sub- 
stantially as  follows: 

It  states  the  incorporation  of  plaintiff  and  certain 
of  the  defendants,  and  alleges  the  authority  of  Kan- 
sas City,  under  its  charter,  to  open  and  establish  pub- 
lic streets,  provide  for  the  grading  or  regrading  of 
same,  and  for  the  payment  of  damages  caused  thereby 
to  abutting  property  owners,  and  avers  its  authority 
to  institute,  in  the  circuit  court,  proceedings  to  deter- 
mine any  damages  which  may  result  to  private  prop- 
erty, if  any,  by  the  grading  or  regrading  of  any  avenue, 
alley,  etc.  It  further  alleges  that  by  aa  ordinance, 
therein  designated  by  number,  entitled,  '*  An  ordinance 
providing  for  and  authorizing  the  work  of  grading  In- 
dependence Avenue  from  a  point,"  etc. — ^here  follows 
a  particular  description  of  the  part  of  said  avenue  to 
be  graded— according  to  the  grade  established  and 
the  width  provided  in  the  ordinance  referred  to;  that 
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defendants  are  the  owners  or  claim  to  be  the  owners, 
or  claim  an  interest  in  the  lands  abutting  upon  said 
portion  of  said  avenue  required  to  be  graded  by  said 
ordinance — following  this  the  tracts  of  land  owned  or 
claimed  to  be  owned  by  said  defendants  are  particu- 
larly described,  according  to  government  subdivisions. 
It  is  further  alleged  that  said  land  may  be  disturbed 
or  damaged  by  said  grading,  and  that  the  owners  have 
not  waived  all  right  or  claim  to  damages,  and  may  be 
entitled  to  remuneration  or  damages  under  the  State 
Constitution ;  that  it  is  provided  by  the  ordinance  for 
grading  said  avenue  that  this  plaintiff  shall  institute 
proceedings  in  the  circuit  court  under  the  provisions 
of  chapter  22,  article  2,  of  the  Revised  Statutes  of 
Missouri  of  1909,  for  the  purpose  of  determining  what 
damages,  if  any,  are  suffered  by  defendants  on  ac- 
count of  the  proposed  change  of  grade  and  the  grad- 
ing of  said  avenue  as  aforesaid.  The  filing  therewith 
of  a  plat  showing  the  location  of  the  property  of  de- 
fendants, which  contains  a  profile  of  the  proposed 
change  of  grade,  together  with  the  general  manner 
of  constructing  the  street  affected  by  said  grade,  is 
also  alleged.  The  allegation  is  also  made  that  plain- 
tiff has  been  unable  to  agree  with  the  defendants  or 
any  of  them  as  to  the  amount  of  damages  to  which 
they  or  any  of  them  are  entitled.  It,  therefore,  prays 
for  the  appointment  by  the  circuit  court  of  three  dis- 
interested freeholders,  residents  of  Jackson  county, 
as  commissioners,  to  assess  the  damages  which  the 
respective  owners  of  said  lands  and  any  person  or 
persons  having  an  interest  therein  may  sustain  by  rea- 
son of  the  grading  of  said  avenue,  and  to  fix  the  com- 
pensation by  which  said  respective  owners  and  such 
person  or  persons  having  any  interest  therein  may  be 
entitled  on  account  of  said  grading. 

I.    Certiorari.    Under  our  procedure  the  office  of 
the  writ  of  certiorari  is  the  same  as  at  common  law, 
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and,  consistent  with  the  letter  and  spirit  of  existing 
statutes,  our  courts  may  properly  adopt  the  usages 
and  principles  applicable  to  the  issuance  of  the  writ 
as  same  may  have  been  developed  under  the  common- 
law  system.  [State  ex  rel,  v.  Wurdeman,  254  Mo.  561.1 
The  office  of  the  writ  as  developed  under  our  proced- 
ure, following  the  precedents  of  the  common  law,  is  to 
bring  the  record  of  the  proceedings  of  inferior  courts 
before  a  superior  court  to  determine  the  legality  of 
the  former's  acts.  [State  ex  rel.  v.  Wiethaupt,  254 
Mo.  319.]  The  writ,  therefore,  brings  up  for  review 
the  record  proper  which,  in  this  case,  consists  of  the 
pleadings,  the  order  for  the  summons,  the  summons, 
the  return  of  service  and  the  order  appointing  the 
commissioners.  [Smith  v.  Moseley,  234  Mo.  1.  c.  495.] 
The  record  being  before  us,  it  remains  to  be  deter- 
mined therefrom  whether  the  lower  court  had  jurisdic- 
tion, or,  having  it,  abused  same,  or  if  acting  within  its 
jurisdiction  the  proceeding  could  not  be  reviewed  by 
appeal  or  writ  of  error.  [State  ex  rel.  v.  Shelton,  154 
Mo.  670.] 

A  comparison  of  the  petition  with  the  require- 
ments of  section  18,  article  7,  of  the  Charter  of  Kan- 
sas City,  and  of  article  2,  chapter  22,  Revised  Statutes 
1909,  to  which  said  section,  supra,  refers  for  its  pro- 
cedure, shows  that  the  petition  is  drawn  in  substan- 
tial compliance  with  the  requirements  of  said  section 
of  the  municipal  law  and  the  State  statute  and  con- 
tains all  the  necessary  averments  to  give  the  circuit 
court  jurisdiction.  [K.  C.  Int.  Ry.  Co.  v.  Nelson,  193 
Mo.  297.] 

The  subsequent  procedure  up  to  and  including  the 
appointment  of  the  commissioners  is  likewise  in  con- 
formity with  the  requirements  of  the  statute  (Sees. 
2360-2362,  R.  S.  1909)  and  no  well-defined  objections 
can  be  made  thereto.  There  appears,  therefore,  to 
have  been  no  such  abuse  of  jurisdiction  as  to  authorize 
our  interference;  but  it  remains  to  be  determined,  if 
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the  trial  court  had  jurisdiction,  is  the  proceeding  such 
that  the  same  cannot  be  reviewed  upon  final  determina- 
tion by  appeal  or  writ  of  error?  This  cause  had  pro- 
ceeded no  further  in  the  trial  court  than  the  appoint- 
ment of  the  commissioners,  which  was  not  a  final  de- 
termination of  the  proceeding,  but  was  merely  inter- 
locutory in  its  nature,  and,  therefore,  as  a  consequence 
no  appeal  or  writ  of  error  would  lie  therefrom.  [St. 
Joe  Term.  Ey.  v.  Eailroad,  94  Mo.  1.  c.  540.]  But  an 
interlocutory  order,  which  if  erroneous  may  be  cor- 
rected pending  the  proceeding,  will  not  sujB&ce  to  au- 
thorize the  issuance  of  a  writ  of  certiorari  (State  ex 
rel.  Walbridge  v.  Valliant,  123  Mo.  524;  State  ex  rel. 
V.  Edwards,  104  Mo.  125) ;  the  right  to  the  writ  must 
be  based  upon  a  final  adjudication  of  the  matter  in- 
volved. Upon  the  report  of  the  commissioners  being 
filed  with  the  clerk  of  the  court,  it  becomes  the  latter 's 
duty  to  notify  the  defendants  whose  property  is  af- 
fected, of  the  filing  thereof,  and  such  defendants  are 
thereupon  authorized  to  file  written  exceptions  within 
ten  days  thereafter.  Such  exceptions  may,  under  a 
reasonable  construction  of  the  statute,  be  in  the  form  of 
an  answer,  or  as  specified  objections,  or,  in  fact,  in  any 
form  which  will  bring  clearly  to  the  court  ^s  attention 
the  grounds  of  defendant's  complaint.  Thereupon  the 
court  is  required  to  make  such  order  therein  as  right 
and  justice  may  require,  and  order  a  new  appraise- 
ment upon  good  cause  shown.  Such  new  appraise- 
ment shall,  at  the  request  of  either  party,  be  made  by 
a  jury  under  the  court's  supervision  as  in  the  case  of 
ordinary  inquiries  as  to  damages.  [Sec.  2364,  E.  S. 
1909.]  Upon  the  refusal  of  the  court  to  grant  such 
new  appraisement,  or  upon  the  bringing  in  of  the  ver- 
dict of  the  jury  and  the  rendition  of  a  judgment  there- 
on, an  appeal  is  authorized.  [Sec.  2038,  E.  S.  1909; 
So.  HI.  &  Mo.  Bridge  Co.  v.  Stone,  194  Mo.  175.]  It  is 
the  well  settled  law  of  this  State  that  where  a  court 

257  Mo.  4 


Digitized  by 


Google 


50  SUPREME  COURT  OF  MISSOURI, 

state  ex  rel.  v.  Goodrich. 

has  jurisdiction  and  its  action  can  be  reviewed  by  ap- 
peal or  writ  of  error,  certiorari  will  not  lie.  [State 
ex  rel.  v.  Mosman,  231  Mo.  474;  State  ex  rel.  v.  Shel- 
ton,  154  Mo.  670.]  If  this  were  not  true,  then  the 
writ  might  be  used  to  withdraw  any  case,  at  an  inter- 
mediate stage,  from  the  consideration  of  the  trial  court 
and  submit  it  to  the  final  determination  of  the  superior 
tribunal  issuing  the  writ;  or,  in  other  words,  at  each 
successive  step  of  the  proceeding  in  the  court  below, 
the  case  might  be  brought  before  the  superior  court 
for  review  and  the  jurisdiction  would,  therefore,  be 
transferred  from  the  tribunal  invested  by  law  with 
authority  over  the  subject-matter,  and  transferred  to 
the  superior  court  for  final  determination.  This  would 
in  effect  render  the  writ  a  substitute  for  appeal  or 
writ  of  error,  which  is  an  unauthorized  exercise  of 
same.    [State  ex  rel.  v.  Mosman,  supra.] 

n.  Filing  of  Ordinance.  Relators  contend  that 
the  trial  court  was  without  jurisdiction,  because,  as 
they  allege,  the  ordinance  authorizing  the  proceeding 
was  not  filed  with  the  circuit  clerk,  and  that  this  was 
a  condition  precedent  to  the  institution  of  the  suit. 

The  petition  pleads  the  ordinance  by  number,  title 
and  date  of  approval,  and  relators  demonstrate  their 
familiarity  with  same  by  setting  it  up  in  their  answers. 
The  plea  of  its  non-production,  therefore,  is  purely 
technical,  and  we  will  presume  that  the  trial  court,  hav- 
ing conformed  in  other  respects  with  the  requirements 
of  the  statute,  proceeded  regularly  in  this  regard. 
[Kansas  City  v.  Block,  175  Mo.  433 ;  St.  Louis  v.  Lan- 
igan,  97  Mo.  1.  c.  179.]  The  record  proper  to  which 
our  consideration  is  limited  in  cases  of  this  charac- 
ter, shows  clearly  that  the  trial  court  had  jurisdiction 
t)f  the  i)ersons  and  subject-matter,  and  the  ordinance 
referred  to  being  no  part  of  the  record  proper  will  not, 
therefore,  be  considered.  There  may  be  a  question, 
which  we  do  not  decide,  as  to  whether  in  a  case  pre- 
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senting  the  facts  of  the  one  at  har,  the  filing  of  the 
ordinance  is  a  necessary  prerequisite  to  the  institution 
of  the  suit,  but  in  any  event  we  hold  that  relators'  con- 
tention is  without  merit. 

in.  Manner  of  Procedure.  The  purpose  of  this 
proceeding  would  have  been  as  well  if  not  better  served 
had  the  same  been  prosecuted  under  an  ordinance  of 
the  city  found  in  the  same  article  of  the  charter  as 
section  18,  supra,  embodying  all  the  necessary  provi- 
sions as  to  procedure,  without  reference  to  a  state  stat- 
ute, many  of  the  provisions  of  which  are  not  in  har- 
mony with  the  purposes  of  said  section  18.  The  in- 
congruities are  not  sufficient,  however,  to  render  the 
ordinance  invalid,  and  we  are,  therefore,  authorized  in 
referring  to  the  State  statute  for  the  procedure  neces- 
sary to  the  enforcemnt  of  the  ordinance  so  far  as 
the  statute  is  applicable  thereto.  The  rule  being  well 
established  in  other  jurisdictions  that  where  one  stat- 
ute adopts  the  procedure  outlined  in  another,  such 
parts  of  the  procedure  as  are  applicable  may  be 
adopted.  {Phillips  v.  Co.  Commissioners,  122  Mass. 
258;  McSweeney  v.  Commonwealth,  185  Mass.  371 ;  Wa- 
ter Dist.  V.  Waterville,  96  Me.  234;  1  Lewis's  Em. 
Dom.  (3  Ed.),  sec.  4(M.] 

Being  satisfied  from  the  record  as  to  the  trial 
court's  jurisdiction  and  that  same  has  not  been  abused, 
and  that  relators  have  an  ample  right  to  redress  in  an 
appeal  or  writ  of  error  after  a  final  judgment  ren- 
dered herein,  we  are  of  the  opinion  that  our  writ 
should  be  quashed,  and  it  is  so  ordered.    All  concur. 
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THE  STATE  ex  rel.  WILLIAM  KEMPER  v,  ALEX 
CABTEB  et  al.,  Judges,  and  JOHN  B.  GRAHAM, 
Clerk,  of  the  County  Court  of  Audrain  County. 

In  Banc,  April  2,  1914. 

1.  CONSTITUTIONAL  PROVISION:  Construction:  Decltiona  of 
Courts  from  Which  Borrowed.  In  the  construction  of  a  consti- 
tutional provision  which  was  borrowed  from  another  State  the 
construction  placed  thereon  by  its  highest  court  prior  to  its 
adoption  in  this  State  is  greatly  persuasive  of  its  meaning. 

2.  ;  Referendum  Petition:  Suspends  Legislative  Act  Ab 
Initio.  Whenever  an  act  enacted  by  the  General  Assembly 
is  of  the  character  to  which  the  referendum  provision  of  the 
constitutional  amendment  adopted  in  1908  may  properly  be 
made  to  apply,  the  act  is  suspended  by  the  filing  with  the  Sec- 
retary of  State  of  a  leg^al,  sufficient  and  timely  petition  for  the 
submission  of  the  act  to  a  vote  of  the  people  for  their  approval 
or  rejection,  and  thereafter  such  an  act  does  not  take  effect 
until  after  it  has  been  approved  at  an  election  by  a  majority 
of  the  votes  cast  thereon. 

3.  :  :  ;  Self-Enforcing.    The  provisions  of  the 

constitutional  amendment  of  1908  providing  that  "referendum 
petitions  shall  be  filed  with  the  Secretary  of  State  not  more 
than  ninety  days  after  the  fimal  adjournment  of  the  session 
of  the  legislative  assembly  which  passed  the  bill  on  which  the 
referendum  is  demanded"  and  "any  measure  referred  to  the 
people  shall  take  effect  and  become  the  law  when  it  is  approved 
by  a  majority  of  the  votes  cast  thereon,  and  not  otherwise/' 
are  self-enforcing;  and  the  timely  filing  of  sufficient  petitions 
suspends  the  legislative  act,  irrespective  of  any  statutes  pre- 
scribing further  steps  to  be  taken  by  the  Secretary  of  State  and 
Attorney-General  after  such  petitions  are  filed. 


:  :   When  Considered  Filed.    If  the  petitions  for 

the  referendum  were  filed  with  the  Secretary  of  State  within 
the  time  prescribed  by  the  Constitution  and  he  examined  them 
"in  a  general  and  supervisory  way"  in  order  to  determine 
whether  they  were  legally  sufficient  prima-facie  as  to  the  num- 
ber of  signatures  and  formal  as  to  verification  and  other  re- 
quirements, and  determined  these  facts  in  the  affirmative,  the 
legislative  act  upon  which  the  referendum  was  demanded  was 
suspended,  even  though  he  did  not  then  nor  for  some  time  later 
definitely  count  the  number  of  signers  and  no  title  for  the 
referendum  ballot  was  furnished  by  the  Attorney-General  until 
some  time  thereafter. 
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5.  ;  :  :  Directory  Statute.  The  statute,  re- 
quiring the  Secretary  of  State,  upon  the  filing  of  petitions  with 
him  demanding  a  referendum  to  the  people  upon  a  legislative 
act,  to  'forthwith  transmit  to  the  Attorney-General  a  copy"  of 
the  measure  to  be  submitted,  and  the  Attorney-General  "within 
ten  days  thereafter"  to  **provlde  and  return  to  the  Secretary  of 
State  a  ballot  title  for  said  measure,"  is  mandatory  to  the 
extent  that  it  requires  those  officers  to  comply  with  those 
requirements  In  ample  time  to  permit  a  vote  on  the  measure; 
but  as  to  the  rights  of  the  people  to  vote  on  the  measure  those 
provisions  are  directory  only,  and  no  vote  thereon  will  be  de- 
feated because  they  are  not  Immediatoly  obeyed,  and  they  will 
be  considered  complied  with  if  done  in  ample  time  for  the  sub- 
mission of  the  measure  to  a  vote,  and  neither  is  the  legislative 
act  any  the  less  suspended  because  they  are  not  complied  with 
"forthwith"  upon  the  filing  of  the  petitions,  if  those  petitions 
were  filed  in  time  and  are  in  fact  sufficient  as  to  number  of 
legal  signers,  affidavits,  etc. 

6.  LOCAL  OPTION  ELECTION:  Validity  Tested  by  Mandamue. 
Since  by  a  late  amendment  to  the  Local  Option  Law  an  election 
held  under  that  law  may  be  contested  once  for  all,  the  court 
will  not  assume  or  entertain  jurisdiction  by  an  original  man- 
damus suit  of  an  action  whose  sole  object,  in  the  last  analysis, 
is  to  order,  vel  non,  the  issuance  of  a  dramshop  license  to  re- 
lator alone,  since  such  mandamus  does  not  suffice  to  prevent 
other  citizens  from  bringing  a  like  suit  to  have  the  election 
declared  invalid  as  to  them,  and  therefore  the  legal  remedy 
should  be  pursued,  and  equity  ought  not  to  assume  jurisdic- 
tion. But  in  this  case,  where  the  vexing  question  as  to  whether 
a  legislative  act  modifying  that  law  is  suspended  by  sufficient 
referendum  petitions  timely  filed  Is  iiivolved,  and  other  coun- 
ties are  clamoring  for  a  settlement  of  that  question,  jurisdic- 
tion of  a  mandamus  proceeding  is  taken  to  determine  the 
validity  of  a  Local  Option  election. 

7.  :  Qualification  of  Voters:  What  Election  Used  for  Basis: 

Number  of  Petitioners.  A  recital  in  the  records  of  the  city 
council  concerning  a  petition  for  a  Local  Option  election  that 
"said  petition  is  signed  by  one-tenth  of  the  qualified  voters  of 
the  city  of  Mexico"  was  sufficient,  and  the  further  recital  "who 
were  qualified  to  vote  for  members  of  the  Legislature  in  said 
city  and  county  of  Audrain  at  the  last  previous  general  elec- 
tion held  therein"  may  be  treated  as  surplusage,  there  being  no 
question  that  the  petition  was  signed  by  at  least  one-tenth  of 
the  legal  voters  of  said  city.  Section  7239  does  not  prescribe 
what  election  the  city  shall  use  as  a  basis  for  ascertaining  the 
number  of  voters  who  must  sign  a  petition  for  a  Local  Option 
election  in  a  city,  and  in  such  case  the  council  should  use  the 
latest  official  sources  of  information. 
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Mandamus. 

Wbit  denied, 

George  Robertson  and  McBaine  <&  Clark  for  rela- 
tor. 

(1)  Mandamus  is  a  proper  remedy  to  compel  the 
issuance  of  a  license  to  keep  a  dramshop,  if  the  dram- 
shop law  was  in  force  in  Mexico,  Missouri,  when  the 
license  was  refused,  and  the  Local  Option  election 
was  illegal  and  void.  State  ex  rel.  v.  Turner,  210  Mo. 
77;  State  ex  rel.  v.  Ross,  160  Mo.  App.  682;  State  ex 
rel.  V.  Ross,  161  Mo.  App.  671.  (2)  The  election  in 
Mexico,  on  October  27,  1913,  was  illegal  and  void  and 
of  no  effect  and  the  dramshop  law  was  not  suspended, 
because  the  city  couucil  of  the  city  of  Mexico  failed  to 
order  the  same  according  to  the  provisions  of  Sec. 
7239,  R.  S.  1909,  which  relates  to  Local  Option  elec- 
tions in  cities  of  over  twenty-five  hundred  inhabitants, 
and  which  provides  that  such  elections  shall  only  be 
ordered  when  the  petition  therefor  is  **  signed  by  one- 
tenth  of  the  qualified  voters  of  any  incorporated  city 
or  town  in  the  State  having  a  population  of  twenty- 
five  hundred  inhabitants  or  more.''  The  city  council 
did  not  make  such  finding,  but  on  the  contrary,  found 
that  the  petition  was  ''signed  by  one-tenth  of  the  qual- 
ified voters  of  said  city  of  Mexico,  Missouri,  who  were 
qualified  to  vote  for  members  of  the  Legislature  in 
said  city  and  county  of  Audrain  at  the  last  previous 
general  election  therein."  Upon  this  finding  by  the 
city  council  a  valid  and  legal  election  could  not  therein 
be  held.  State  ex  rel.  v.  Weeks,  38  Mo.  App.  566; 
State  ex  rel.  v.  Bird,  108  Mo.  App.  163;  State  ex  rel. 
V.  Ross,  160  Mo.  App.  704.  (3)  The  city  council  has 
not  determined  the  result  of  the  special  election  of 
October  27,  1913,  nor  has  it  published  the  result  of 
the  election  as  required  by  Sec.  7242,  R.  S.  1909.  Un- 
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til  the  publication  of  the  result  of  the  election  is  com- 
menced the  dramshop  law  is  not  suspended,  so  far 
as  the  granting  of  licenses  is  concerned,  but  up  to  the 
time  of  the  commencement  of  a  legal  publication  one 
holding  a  dramshop  license  expiring  after  the  elec- 
tion and  before  the  commencement  of  the  publication 
is  entitled  to  renewal  of  his  license  for  a  period  of  six 
months  if  he  has  previously  filed  a  two-thirds  petition. 
Sees.  7239,  7242,  R.  S.  1909;  State  ex  rel.  v.  Ross,  160 
Mo.  App.  702.  (4)  The  election  at  Mexico,  of  Octo- 
ber 27,  1913,  was  invalid  and  illegal  because  at  that 
time  the  Local  Option  Law  relating  to  elections  in 
cities  of  twenty-five  hundred  inhabitants  or  more,  had 
been  repealed  by  the  Act  of  March  10,  1913,  known  as 
the  County  Unit  Local  Option  Law,  which  was  in  full 
force  and  effect  and  had  not  been  suspended  by  ref- 
erendum petitions,  (a)  The  filing  of  referendum  peti- 
tions by  the  people  does  not  of  itself  work  a  suspen- 
sion of  the  law,  but  on  the  contrary,  only  if  sufficient, 
refers  the  law  to  the  people  for  approval  or  rejection 
at  the  next  election.  Sees.  36,  57,  art.  4,  Constitution ; 
Telephone  Co.  v.  Oregon,  223  U.  S.  118;  Sears  v.  Mult- 
nomah County,  49  Ore.  45;  36  Cyc.  1071;  Road  IMstrict 
V.  Huber,  212  Mo.  551;  State  ex  rel.  v.  Wells,  210  Mo. 
701;  State  ex  rel.  v.  Bishop,  41  Mo.  17.  (b)  Certainly, 
mider  no  view  of  section  57  of  article  4  of  the  Consti- 
tution of  Missouri,  is  the  law  upon  which  referendum 
petitions  are  filed  suspended  until  the  Secretary  of 
State  has  counted  the  names  upon  the  petition  and  de- 
termined their  sufficiency.  This  was  not  done  until 
December  11, 1913,  after  the  Mexico  election  of  October 
27,  1913.    State  ex  rel.  v.  Roach,  230  Mo.  408. 

E.  S.  Gantt,  E.  A.  Shannon  and  Fauntleroy.  Cullen 
&  Bay  for  respondents. 

(1)  The  issuance  of  a  writ  of  mandamus  is  a  mat- 
ter of  discretion  and  not  a  matter  of  right  and  the 
writ  should  not  issue  until  it  appears  that  justice  re- 
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quires  it.  State  ex  rel.  v.  Cottengin,  172  Mo.  129; 
Bank  v.  Clerk,  141  Mich.  404;  Bibb  v.  Gaston,  146  Ala. 
434;  People  v.  Rock  Island,  215  111.  488;  Kenneally  v. 
Chicago,  220  111.  485;  Cicero  v.  People,  105  111.  App. 
406;  People  v.  Chicago,  106  111.  App.  72;  McCarthy  v. 
Boston,  188  Mass.  338;  People  v.  State  Auditors,  42 
Mich.  422;  Lamphere  v.  Grand  Lodge,  47  Mich.  429; 
Fletcher  &  Sons  v.  Circuit  Judge,  136  Mich.  511 ;  State 
V.  Barret,  30  Mont.  203;  Moores  v.  State,  71  Neb.  522. 
The  writ  of  mandamus  should  not  be  issued  unless  the 
petitioner  shows  a  clear  right  thereto.  State  ex  rel. 
V.  Fletcher,  39  Mo.  388;  State  ex  rel.  v.  Lesueur,  136 
Mo.  452;  Seibert  v.  Swayne,  97  111.  App.  85;  People 
V.  Heit,  116  111.  App.  391 ;  State  v.  Bever,  143  Ind.  488 ; 
State  ex  rel.  v.  Lumber  Co.,  115  La.  893;  People  v. 
Judge,  19  Mich.  296;  People  v.  Woodbury,  85  N.  Y. 
Supp.  174,  88  App.  Div.  443;  Huddleston  v.  Board 
of  Comrs.,  8  Okla.  614;  Commonwealth  v.  James,  214 
Pa.  319;  Hutton  v.  Holt,  52  W.  Va.  672.  Mandamus 
will  not  lie  against  a  public  officer  to  control  a  dis- 
cretionary power.  State  ex  rel.  v.  Oliver,  116  Mo.  188 ; 
State  ex  rel.  v.  Higgins,  84  Mo.  App.  531;  State  ex 
rel.  V.  Homer,  10  Mo.  App.  307 ;  State  ex  rel.  v.  County 
Court,  31  Mo.  545;  State  ex  rel.  v.  Francis,  96  Mo. 
44;  State  ex  rel.  v.  Board  of  Health,  103  Mo.  22;  State 
ex  rel.  v.  Jones,  155  Mo.  570.  To  entitle  one  to  a  writ 
of  mandamus  against  a  public  officer  it  must  appear 
that  a  proper  demand  has  been  made  upon  him,  and 
that  he  has  refused  to  perform  the  act.  State  ex  rel. 
V.  Lesueur,  136  Mo.  452;  State  ex  rel.  v.  Associated 
Press,  159  Mo.  410.  Mandamus  only  lies  to  compel  the 
performance  of  a  duty  clearly  enjoined  by  law.  State 
ex  rel.  v.  Hudson,  13  Mo.  App.  61;  State  ex  rel.  v. 
Williams,  99  Mo.  291.  Mandamus  is  a  remedial  pro- 
cess and  is  not  available  to  compel  the  performance 
of  an  act  that  will  work  public  or  private  mischief, 
or  to  compel  compliance  with  the  strict  letter  of  the 
law  in  disregard  of  its  spirit.    People  v.  Assessors,  137 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  19ia  57 

state  ex  rel.  v.  Carter. 

N.  Y.  201;  Buckley  v.  Eisendrath,  58  111.  App.  364. 
Where  a  subordinate  body  is  vested  with  power  to 
determine  a  question  of  fact,  the  duty  is  judicial ;  and 
though  it  would  be  compelled  by  mandamus  to  inves- 
tigate the  fact,  it  cannot  be  directed  to  be  decided  in  a 
particular  way;  however  the  way  the  decision  ought 
to  be,  may  appear.  State  ex  rel.  v.  Thomhill,  160  S. 
W.  558 ;  State  ex  rel.  v.  Stiff,  104  Mo.  App.  685 ;  Church 
V.  Weeks,  38  Mo.  App.  556;  State  ex  rel.  v.  County 
Court,  39  Mo.  521.  In  a  proceeding  by  mandamus, 
where  the  direct  relief  sought  is  the  issuance  to  re- 
lator of  a  dramshop  license,  the  adjudication  of  the 
validity  or  invalidity  of  a  local  option  election  is  a 
collateral  question.  It  is  a  settled  rule  that  mandamus 
cannot  be  made  the  instrument  for  giving  a  court  juris- 
diction of  litigation  on  collateral  matters.  State  ex 
rel.  V.  Wooten,  139  Mo.  App.  221.  A  direct  remedy 
having  been  provided  by  law  for  the  contest  of  local 
option  elections  such  remedy  is  exclusive— concurring 
opinion  in  State  ex  rel.  v.  Ross,  161  Mo.  App.  673.  (2) 
No  person  has  an  inherent,  or  natural  right,  to  sell  in- 
toxicating liquors.  Austin  v.  State,  10  Mo.  591 ;  State 
V.  Aiken,  42  S.  C.  231;  People  v.  Creiger,  138  111.  148; 
Harrison  v.  People,  222  111.  150;  Crowley  v.  Christen- 
sen,  137  XJ.  S.  86.  Should  a  doubt  arise  as  to  the  right 
of  an  applicant  for  a  dramshop  license  to  the  issuance 
thereof,  such  doubt  should  be  resolved  in  favor  of  the 
public  and  against  the  applicant.  State  ex  rel.  v. 
Higgins,  84  Mo.  App.  535.  The  county  court  has  ex- 
clusive jurisdiction  to  grant  dramshop  licenses  and 
the  finding  of  the  court  upon  any  issue  of  fact  on  an 
application  for  dramshop  license  is  final.  State  ex  rel. 
V.  Thomhill,  160  S.  W.  558.  (3)  The  court  will  take 
judicial  notice  of  the  filing  of  a  referendum  petition  in 
the  oflSce  of  the  Secretary  of  State,  and  also  the  action 
of  the  Secretary  on  said  petition.  16  Cyc.  904-905; 
Martin  v.  State,  51  Wis.  407 ;  State  v.  Gramelspacher, 
126  Ind.  398;  Roach  v.  Fletcher,  11  Tex.  Civ.  App.  225. 
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Judicial  knowledge  of  a  statute  includes  the  date  when 
it  went  into  effect,  when  it  was  suspended  or  repealed. 
16  Cyc.  892;  Jackson  v.  State,  142  S.  W.  1153.  (4) 
The  County  Unit  Bill  was  suspended  by  the  filing  of 
referendum  petitions.  State  v.  Moore,  145  S.  W.  199; 
Kadderly  v.  Portland,  74  Pac.  720;  See.  57,  art.  4,  Con- 
stitution; Bradley  v.  Bridge  Co.,  185  Fed.  544.  Any 
measure  referred  to  the  people  is  suspended  in  its  force 
and  effect  upon  the  filing  with  the  Secretary  of  State 
of  a  legally  sufficient  referendum  petition.  This  we 
submit  to  be  the  clear  intent  of  the  people,  as  expressed 
in  the  language  of  the  referendum  provisions  of  the 
Constitution.  The  initiative  and  referendum  provi- 
sions of  the  Constitution  are  self -enforcing.  State  v. 
Langworthy,  104  Pac.  (Ore.)  424;  Stevens  v.  Benson, 
50  Ore.  269;  State  v.  Moore,  145  S.  W.  (Ark.)  199; 
Norris  v.  Cross,  105  Pac.  1004.  The  Secretary  of  State, 
in  determining  the  sufficiency  of  the  petition,  has  no 
power  to  subpoena  witnesses,  or  to  take  testimony.  He 
must  act  upon  the  evidence  presented  to  him,  or  with- 
in his  reach  without  legal  process  to  compel  the  pro- 
duction of  evidence.  He  is  therefore  clearly  entitled 
to  act  upon  the  evidence  presented  by  the  petition  it- 
self as  to  its  form,  legal  regularity  upon  its  face,  sug- 
gestion or  lack  of  suggestion  of  fraud  or  irregularity, 
the  manner  of  certification  to  him,  the  affidavit  of  the 
circulators  and  the  number  of  signers  determined  either 
by  actual  count,  name  by  name,  or  by  the  size  and  bulk 
of  the  petition.  State  ex  rel.  v.  Olcott,  62  Ore.  279; 
Woodward  v.  Barbour,  59  Ore.  70.  A  bill  enacted  even 
with  an  emergency  clause  is  suspended  by  the  filing  of 
referendum  petitions.  Kedderly  v.  Portland,  44  Ore. 
118.  (5)  The  petition  upon  which  the  election  was 
ordered  was  in  fact  legally  sufficient  and  so  found  by 
the  council.  The  petition  alleges  that  the  signers  were 
*  *  qualified  voters ' '  of  the  City  of  Mexico.  The  petition 
is  a  part  of  the  record.  State  v.  McCord,  207  Mo.  519. 
Any  reasonable  interpretation  in  favor  of  the  right 
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exercise  of  jurisdiction  of  the  city  council  ought  to  he 
adopted.  Mastin  v.  Stotler,  107  Mo.  326.  If  the  council 
found  that  they  were  qualified  voters  of  said  city,  it 
was  not  necessary  for  them  to  further  find  that  they 
were  qualified  to  vote  for  members  of  the  Legislature 
in  said  city  and  county  of  Audrain  at  the  last  previous 
election  held  therein,  but  if  they  did  make  such  finding, 
this  in  nowise  destroyed  or  affected  their  findings  that 
the  signers  were  qualified  voters.  In  fact,  if  they  were 
qualified  to  vote  for  members  of  the  Legislature  they 
were  ^* qualified  voters"  within  the  meaning  of  the  law. 
State  V.  Foreman,  121  Mo.  App.  502 ;  State  v.  Hitch- 
cock, 124  Mo.  App.  121 ;  State  v.  Searcy,  39  Mo.  App. 
393.  Relator's  contention  that  the  election  should  have 
been  ordered  by  resolution  or  ordinance  is  unfounded. 
An  order  is  sufficient.  State  v.  Armstrong,  140  Mo. 
App.  721;  O'Laughlin  v.  Kirkwood,  107  Mo.  App.  302; 
State  ex  rel.  v.  Allen,  178  Mo.  555. 

FAETS,  J. — ^Relator,  a  citizen  of  the  city  of  Mex- 
ico, in  Audrain  county,  Missouri,  brings  this  original 
proceeding  by  mandamus  against  respondents,  who  are 
respectively  the  three  judges  and  the  clerk  of  the 
county  court  of  said  county,  to  compel  the  renewal  of 
his  dramshop  license  as  such  renewal  is  provided  for 
by  section  7206,  Revised  Statutes  1909. 

After  the  filing  herein  of  relator's  petition  and  of 
the  return  of  the  respondents  to  our  preliminary  rule, 
W.  C.  Hughes,  Esq.,  of  the  Montgomery  County  bar, 
was  appointed  commissioner  to  take  testimony  and 
make  up  for  us  findings  of  facts.  All  of  this  has  been 
done  and  the  case  is  before  us  upon  the  petition,  the 
return,  relator's  reply  thereto,  the  evidence  taken  and 
the  findings  of  fact  made  by  the  commissioner.  All  of 
this  presents  in  a  very  clear  way  the  facts  which  are 
plain,  easily  found  and  not  controverted  in  any  mater- 
ial aspect.    These  facts  so  far  as  they  are  pertinent 
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to  the  points  mooted  upon  this  record  are  about  as 
follows : 

The  city  of  Mexico,  of  which  relator  is  a  resident 
and  a  citizen,  has  a  population  based  upon  the  last 
census  of  5939.  It  is  organized  as  a  city  of  the  third 
class  and  geographically  is  situated  in  Salt  River  town- 
ship in  Audrain  county,  Missouri.  There  were  cast  at 
the  last  general  election  for  members  of  the  Legislature 
and  other  offilcers  held  in  1912  in  the  city  of  Mexico, 
308  votes,  and  at  the  city  election  in  1911  there  were 
cast  therein  342  votes.  There  were  cast  in  the  said 
November  election  of  1912  in  Salt  River  township, 
which  township  not  only  includes  the  city  of  Mexico, 
but  a  large  portion  of  the  surrounding  country,  1988 
votes.  No  subsequent  vote  of  the  whole  city  of  Mexico 
of  a  date  later  than  November,  1912,  is  shown  by  the 
record. 

At  the  regular  monthly  meeting  of  the  city  council 
of  Mexico  held  on  September  22,  1913,  a  petition  was 
presented  signed  by  C.  A.  Witherspoon  and  369  others, 
all  purporting  to  be  qualified  voters  of  said  city,  pray- 
ing that  a  special  election  be  held  therein  under  the 
provisions  of  our  statute  commonly  called  the  '*  Local 
Option  Law,"  to  determine  whether  or  not  intoxicating 
liquor  should  be  sold  within  the  corporate  limits  of  sMd 
city.  Of  these  370  petitioners,  at  least  264  are  shown 
by  the  record  before  us  to  have  been  legal  signers. 
Upon  the  coming  in  of  this  petition  the  city  council 
made  an  order  providing  for  a  holding  of  the  election 
prayed  for,  which  order,  since  it  may  become  pertinent 
herein,  we  set  out  in  full : 

LOCAL  OPTION  PETITION. 

C.  A.  Witherspoon  et  al. 

Be  It  Hemembered,  That  on  the  22nd  day  of  September^ 
1913,  the  same  being  the  regular  meeting  of  the  city  council 
of  the  city  of  Mexico.  Missouri,  among  other  proceedings,  a 
petition  was  filed  and  received  by  the  city  council  of  the  city 
of  Mexico,  Missouri,  signed  by  C.  A.  Witherspoon  et  al.,  pray- 
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ing  for  a  special  election  to  be  held  in  said  city  of  Mexico,  a 
city  containlDg  twenty-five  hundred  inhabitants  or  more,  to 
determine  whether  or  not  spirituous  and  Intoxicating  liquors, 
including  wine  and  beer,  should  be  sold  within  the  corporate 
limits  of  said  city  of  Mexico,  and  on  the  22nd  day  of  September, 
1913,  the  same  being  a  regular  meeting  of  the  city  council  of 
Mexico,  Missouri,  the  following,  among  other  proceedings,  were 
had  and  entered  of  record,  to-wit: 

Now  comes  C.  A.  Witherspoon  et  al.,  and  present  their 
petition  to  the  city  council  of  the  city  of  Mexico,  Missouri, 
praying  for  a  special  election  to  be  held  in  the  city  of  Mexico, 
Missouri,  as  provided  by  article  3  of  chapter  63,  of  the  Revised 
Statutes  of  Missouri,  1900,  commonly  known  as  the  ''Local 
Option  Law,"  to  determine  whether  or  not  spirituous  and  in* 
toxicating  liquors,  including  wine  and  beer,  shall  be  sold  within 
the  corporate  limits  of  said  city  of  Mexico,  Missouri,  and  the 
city  council  of  the  city  of  Mexico,  Missouri,  having  seen  and 
heard  said  petition  and  having  examined  the  names  of  per- 
sons signed  to  said  petition,  doth  find  that  said  petition  is 
signed  by  one-tenth  of  the  qualified  voters  of  said  city  of 
Mexico,  Missouri,  who  were  qualified  to  vote  for  members  of 
the  Legislature  in  said  city  and  county  of  Audrain  at  the  last 
previous  general  election  held  therein,  and  that  said  city  of 
Mexico,  Missouri,  now  has  a  population  of  twenty-five  hundred 
or  more. 

Thereupon  Cbuncllman  Sanford  moved  that  the  petition 
of  C.  A.  Witherspoon  et  al.  for  said  special  election  be  granted 
and  that  said  special  election  be  ordered  held  within  the  cor- 
porate limits  of  said  city  of  Mexico  on  Monday,  the  twenty- 
seventh  day  of  October,  1913;  said  motion  was  seconded  by 
Councilman  Wood,  and  said  motion  was  placed  before  the 
council  of  the  city  of  Mexico  by  Mayor  Potts  and  on  a  call  for 
a  vote  on  said  motion  from  the  members  of  said  city  council 
present,  the  following  voted  in  favor  of  said  motion:  J.  A. 
Lewis,  S.  J.  Sanford,  Leo  Hanley,  J.  J.  Wood,  C.  A.  Rothwell, 
J.  H.  Ballew,  Ernest  Johnson.  Councilman  Atkinson  was 
absent  It  was,  therefore,  announced  by  Mayor  Potts  that  said 
motion  had  carried. 

It  is,  therefore,  ordered  by  the  city  council  of  the  city  of 
Mexico,  Missouri,  that  a  special  election  be  held  in  said  city 
of  Mexico,  Missouri,  at  the  usual  voting  precincts  therein  to-wit: 
First  Ward,  circuit  clerk's  ofllce  in  the  Court  House;  Second 
Ward,  at  James  Wigglngton's  blacksmith  shop  at  309  West 
Love  street;  Third  Ward,  council  rooms  in  the  City  Hall; 
Fourth  Ward,  C.  W.  Peterson's  coal  office,  East  Liberty  street, 
on  the  27th  day  of  October,  1913,  to  determine  whether  or  not 
spirituous  and  intoxicating  liquors,  including  wine  and  beer, 
shall  be  sold  within  the  corporate  limits  of  said  city  of  Mexico, 
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Missouri,  and  the  tickets  to  be  voted  in  said  election  shall  have 
written  or  printed  on  them  the  words: 

"Against  the  sale  of  intoxicating  liquors." 

"For  the  sale  of  intoxicating  liquors." 

"(Erase  the  clause  you  do  not  want.)" 

It  is  further  ordered  that  said  election  shall  be  conducted^ 
the  returns  thereof  made  and  the  result  thereof  ascertained 
and  determined  in  accordance,  in  all  respects,  with  the  laws 
and  ordinances  governing  municipal  elections  in  said  city  of 
Mexico,  and  the  results  thereof  shall  be  entered  upon  the 
journals  or  records  of  the  city  council  of  the  city  of  Mexico, 
Missouri,  and  the  expenses  of  said  election  shall  be  paid  out 
of  the  treasury  of  said  city  of  Mexico,  Missouri,  In  the  same 
manner  as  the  expenses  of  other  municipal  elections. 

It  is  further  ordered  that  a  notice  of  said  election  shall 
be  published  in  the  Mexico  Weekly  Ledger,  a  newspaper 
published  In  the  city  of  Mexico,  county  of  Audrain  and  State  of 
Missouri,  and  that  said  notice  shall  be  published  in  said  paper 
for  four  consecutive  weeks  and  the  last  insertion  in  said  news- 
paper shall  be  within  ten  days  before  the  day  of  said  election. 

Thereafter,  pursuant  to  the  above  proceedings  by 
the  city  council,  an  election  was  held  in  said  city  on  the 
27th  day  of  October,  1913,  the  result  of  which,  as  well 
as  the  orders  made  by  the  city  council  in  casting  up 
and  in  determining  such  result  and  in  ordering  the 
same  to  be  published  and  promulgated,  are  more  at 
length  and  fully  shown  in  the  below  excerpt  from  the 
record  of  the  city  council,  which  is  as  follows : 

Council  proceeded  to  ascertain  and  determine  the  votes 
given  for  and  against  the  sale  of  intoxicating  liquors  at  the 
election  held  In  Mexico,  In  the  State  of  Missouri,  on  the  27th 
day  of  October,  1913. 

Therefore,  be  it  remembered  that  on  the  27th  day  of 
October,  1913,  the  undersigned  members  of  the  city  council 
of  the  city  of  Mexico,  Missouri,  under  and  by  virtue  of  the 
provisions  of  section  7239  of  the  Revised  Statutes  of  Missouri, 
1909,  and  the  provisions  of  the  ordinances  of  the  city  of  Mexico, 
in  the  State  of  Missouri,  ascertained  and  determined  the  votes 
cast  in  the  special  election  held  in  said  city  on  the  27th  day  of 
October,  1913,  to  determine  whether  spirituous  and  intoxicating 
.  liquors,  including  wine  and  beer,  should  be  sold  within  the 
corporate  limits  of  the  city  of  Mexico  in  the  State  of  Missouri, 
and  found  that  there  were  fifteen  hundred  and  thirty-three 
(1533)   votes  cast  in  said  election:    that  seven  hundred  and 
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ninety-nine  (799)  votes  were  cast  in  said  election  against  the 
sale  of  intoxicating  liquors  and  seven  hundred  and  thirty-four 
(734)  were  cast  in  said  election  for  the  sale  of  intoxicating 
liquors,  and  that  the  majority  of  votes  cast  in  said  election 
against  the  sale  of  intoxicating  liquors  was  sixty-five  (65.) 

J.  A.  Lewis, 
E.  L.  Johnson, 
S.  J.  Sanford, 
P.  L.  Hanlet,  ' 

C.    A.    ROTHWELL, 

J.  J.  Wood. 
Members  of  the  City  Council  of  Mexico,  Missouri 

It  is  therefore  ordered  by  the  council  that  the  result  of  the 
local  option  election  held  in  the  city  of  Mexico,  Missouri,  on 
the  27th  day  of  October,  1913,  as  ascertained  and  determined 
by  the  city  council  of  the  city  of  Mexico,  Missouri,  be  entered 
upon  the  record  of  the  city  council  of  the  city  of  Mexico,  Mis- 
souri, which  said  record  is  in  words  and  figures  as  follows, 
to- wit: 

"In  the  matter  of  the  special  election  held  in  the  city  of 
Mexico,  In  the  State  of  Missouri,  on  the  27th  day  of  October, 
1913,  to  determine  whether  or  not  spirituous  and  intoxicating 
liquors,  including  wine  and  beer,  should  be  sold  within  the 
corporate  limits  of  said  city  of  Mexico,  it  appearing  to  the  city 
council  of  the  city  of  Mexico,  Missoiiri,  from  the  returns  of 
said  election,  as  furnished  by  the  Judges  of  said  election  and 
as  furnished  by  members  of  the  city  council  of  the  city  of 
Mexico,  Missouri,  to  the  city  .council  of  the  city  of  Mexico, 
Missouri,  that  the  whole  number  of  votes  cast  in  said  election 
was  fifteen  hundred  and  thirty-three  (1533);  that  the  whole 
number  of  votes  cast  in  said  election  for  the  sale  of  intoxicat- 
ing liquors  was  seven  hundred  and  thirty-four  (734);  and  that 
the  whole  number  of  votes  cast  in  said  election  against  the 
sale  of  intoxicating  liquors  was  seven  hundred  and  ninety-nine 
(799);  and  that  the  majority  of  the  votes  cast  in  said  election 
(gainst  the  sale  of  intoxicating  liquors  was  sixty-five  (65), 

"It  is  therefore  ordered  by  the  mayor  and  city  council 
of  the  city  of  Mexico,  Missouri,  that  the  city  clerk  of  the  city 
of  Mexico,  Missouri,  shall  cause  the  result  of  said  election 
ascertained  and  determined,  as  aforesaid,  to  be  published  once 
a  week  for  four  consecutive  weeks  in  the  Mexico  Ledger, 
which  is  the  same  newspaper  in  which  the  notice  of  said  elec- 
tion was  published." 

There  had  been  issued  to  relator  by  the  proper 
authorities,  both  of  Audrain  county  and  of  the  city  of 
Mexico,  on  the  9th  of  May,  1913,  a  dramshop  license 
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for  the  period  of  six  months,  which  license,  it  is  averred 
and  admitted  in  the  petition  herein,  expired  on  the 
8th  day  of  November,  1913.  On  said  last  mentioned 
date  the  county  court  of  Audrain  county  was  not  in 
session,  and  relator,  pursuant  to  section  7206,  supra, 
demanded  of  the  respondent  John  B.  Graham,  as  clerk 
of  the  county  court  of  said  county,  a  renewal  of  his 
dramshop  license  for  the  further  period  of  six  months. 
This  demand  being  denied  this  original  proceedings  in 
mandamus  was  instituted  here.  It  is  conceded  that 
relator  had  on  his  part  complied  with  all  conditions 
precedent,  and  that  but  for  the  election  aforesaid  was 
entitled  to  this  renewal. 

The  several  contentions  made  by  relator  may,  in 
our  view,  be  fairly  reduced  to  three,  and  for  two  of 
these  reasons  relator  contc^nds  that  the  Local  Option 
election  was  ordered  and  held  by  the  city  council  of 
Mexico  without  authority  of  law  and  therefore  that 
the  result  thereof  is  void  and  of  no  effect. 

First,  because  section  7239,  Revised  Statutes  1909, 
under  which  elections  separate  from  the  county  are 
authorized  to  be  held  by  cities  having  2500  population 
or  more,  was  repealed  by  the  47th  General  Assembly 
by  the  provisions  of  an  act  passed  thereby  which  is 
generally  known  as  the  *' County  Unit  Bill"  (Laws 
1913,  p.  388,  et  seq.) ;  that  the  provisions  of  the  County 
Unit  Bill  are  not  suspended  by  the  filing  of  referendum 
petitions,  and  that  if  ordinarily  the  filing  of  such  peti- 
tions would  have  the  effect  of  suspending  the  operation 
of  an  act  of  the  Legislature  such  suspension  did  not 
occur  as  to  the  County  Unit  Law  (a)  because  of  the 
alleged  failure  of  the  Secretary  of  State  to  forthwith 
ascertain  and  determine  the  sufficiency  of  the  referen- 
dum petitions  filed  with  him,  and  (b)  because  of  the 
failure  of  the  Attorney-General  to  provide  and  return 
to  the  Secretary  of  State  within  ten  days  a  ballot  title 
for  the  referendum  vote  upon  the  measure,  all  prior 
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to  the  alleged  Local  Option  election  so  held  on  October 
27, 1913,  in  the  city  of  Mexico. 

Second,  because  said  alleged  Local  Option  election 
was  neither  legally  ordered  nor  held,  nor  the  result 
thereof  legally  declared:  (a)  because  the  petition  there- 
for was  not  signed  by  one- tenth  of  the  qualified  voters 
of  the  city  of  Mexico;  (b)  because  the  record  of  the 
city  coundl  does  not  so  find  and  show  that  such  proper 
and  legal  signatures  of  one-tenth  of  the  qualified  voters 
of  said  city  were  attached  to  said  petition;  (c)  that  the 
alleged  Local  Option  election  was  not  ordered  by  the 
city  coundl  by  resolution  or  ordinance,  and  that  the 
result  thereof  was  not  declared  by  said  city  council  by 
either  ordinance  or  resolution. 

Third,  that  even  if  such  election  was  ordered  and 
held  in  compliance  in  all  respects  with  the  law,  relator 
was  entitled  upon  his  application  filed  with  the  county 
court  on  November  4, 1913,  to  a  renewal  of  his  license 
for  the  reasons  that  there  had  not  then  been  published 
or  begun  to  be  published  the  result  of  such  alleged 
election  in  any  newspaper. 

It  may  contribute  somewhat  to  the  clarity  of  the 
views  hereinafter  expressed  if  certain  facts  bearing 
upon  the  above  contentions  of  relator  should  be  more 
at  length  referred  to. 

Though  the  license  of  relator  did  not  expire  until 
November  8,  1913,  he  filed  on  October  21,  1913,  his 
application  for  renewal  of  his  license  with  the  county 
clerk.  This  application,  together  with  all  necessary 
bonds  and  affidavits,  was  laid  before  the  county  court 
on  November  4,  1913,  and  indorsed  by  the  court  "re- 
fused.*' Later  and  on  the  9th  of  November,  and  on 
the  day  following  the  expiration  of  the  first  six  months' 
I)eriod  of  the  license,  application  was  again  made  to 
the  derk  for  renewal,  in  vacation  of  the  county  court, 
and  renewal  thereof  was  refused.  On  the  6th  day  of 
November,  1913,  and  two  days  prior  to  the  expiration 
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of  relator's  license,  publication  of  notice  of  the  result 
of  the  election  was  commenced  in  the  Mexico  Ledger, 
a  weekly  newspaper  printed  and  published  in  said 
city,  county  and  State,  and  which  publication  was  had 
weekly  till  and  including  the  issue  of  December  4, 1913, 
and  in  all  a  total  of  five  insertions  in  said  paper.  This 
publication  seems  to  be  as  to  the  contents  thereof  in 
proper  form,  and  since  no  set  attack  is  made  upon  it 
it  is  not  necessary  to  cumber  this  opinion  with  it. 

The  testimony  of  the  Secretary  of  State  was  taken 
in  this  case  upon  the  contention  urged,  that  he  had  not 
''ascertained  and  determined  the  sufficiency  of  the 
referendum  petitions  before  the  filing  thereof  and  his 
failure  to  transmit  to  the  Attomey-Greneral  a  copy  of 
the  referendum  petition  with  the  signatures  thereto 
and  the  failure  of  the  Attorney-General  to  provide  and 
return  to  the  Secretary  of  State  a  ballot  title  for  the 
measure  prior  to  the  election  above  referred  to."  Upon 
this  contention  the  record  before  us  shows  that  the 
referendum  petitions  relating  to  the  so-called  County 
Unit  Bill  were  lodged  with  and  filed  by  the  Secretary 
of  State  on  June  18,  1913;  that  a  few  parts  thereof 
were  brought  in  prior  to  that  time,  but  that  the  formal 
filing  was  made  on  that  day  and  that  on  said  day  the 
Secretary  of  State  in  connection  with  the  Governor  and 
the  person  offering  the  petitions  for  filing  examined 
the  same  ''in  a  general  and  supervisory  way"  in  order 
to  determine  whether  such  petitions  were  legally  suf- 
ficient prima-facie  as  to  the  number  of  signatures  and 
formal  as  to  verification  and  other  requirements  of 
law,  and  upon  that  date  determined  these  facts  in  the 
affirmative;  that  the  Secretary  of  State  thereupon  in 
the  presence  of  the  Governor  and  of  the  person  offer- 
ing the  petitions  for  filing  "detached  the  text  of  the 
petition  that  is  on  the  top  of  each  pile  from  each  con- 
gressional district,  and  stated  to  those  present  that 
this  separation  would  be  regarded  as  constructively 
complying  with  the  provisions  of  the  law  for  separating 
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the  names  from  the  text  and  in  all  other  details. ''  It 
is  further  shown  that  proper  affidavits  as  to  the 
genuineness  of  the  signatures  were  appended  to  the 
several  parts  of  the  petitions  and  that  so  far  as  num- 
bers are  concerned,  and  so  far  as  the  number  of  con- 
gressional districts  from  which  the  petitions  and  affi- 
davits come,  they  are  in  aU  things  sufficient.  On  this 
point  we  need  not  enlarge  or  go  into  detail,  since  upon 
it  no  contention  is  made.  It  is  urged,  however,  that 
the  actual  number  of  names  contained  upon  these  peti- 
tions should  have  been  definitely  and  exactly  ascer- 
tained by  the  Secretary  of  State  upon  the  date  on  which 
they  were  filed,  and  that  they  then  should  have  been 
counted.  The  record  shows  that  they  were  not  actually 
counted  until  December  11,  1913,  and  that  no  title  for 
the  referendum  ballot  upon  the  question  of  whether 
the  County  Unit  Bill  should  be  approved  by  the  people 
was  furnished  by  the  Attorney-General  until  Decem- 
ber 28,  1913. 

The  above  statement  of  facts  is  deemed  sufficient 
in  order  to  make  dear  the  discussion  in  the  subjoined 
opinion  of  the  contentions  made  by  the  relator. 

OPINION. 

I.  The  first  contention  urged  by  the  relator  is 
that  the  act  commonly  called  the  *' County  Unit  Bill" 
(Laws  of  Mo.  1913,  p.  388)  went  into  effect  ninety  days 

Legislative  Act:  ^*^^  ^^^  adjournment  of  the  27th  Gen- 
Sutpension  By  eral  Assembly,  notwithstanding  the  re- 
Referendum,  ference  of  that  act  to  a  vote  of  the  peo- 
ple for  'their  approval  or  rejection  pursuant  to  the 
referendum  provision  of  our  Constitution.  On  the 
other  hand  respondents  contend  that  the  filing  of  a 
proper,  timely  and  sufficient  referendum  petition  for 
such  submission  of  this  act  to  a  vote  of  the  people, 
had  the  effect  of  suspending  the  taking  effect  of  the  act 
till  such  vote  shall  be  had. 
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Section  57  of  article  4  of  our  Constitution,  com- 
monly called  the  '* Initiative  and  Referendum,*'  was 
adopted  at  the  general  election  held  in  November,  1908. 
This  provision  is  an  exact  copy  of  the  like  provision  of 
the  Constitution  of  the  State  of  Oregon,  except  a  pro- 
hibition in  our  Constitution  against  the  application  of 
the  referendum  to  certain  appropriations,  and  a  slight 
diminution  of  the  number  of  petitioners  required  to 
put  the  referendum  provision  into  action.  Oregon 
adopted  the  referendum  in  1902;  six  years  later  we 
copied  the  section  below  set  out  from  the  amendment 
to  the  Oregon  constitution  of  1902,  and  adopted  it 
practically  verbatim  with  the  changes  and  additions 
only,  which  we  shall  note  therein  in  italics.  This 
amendment  to  our  Constitution  reads  thus : 

**The  legislative  authority  of  the  State  shall  be 
vested  in  a  legislative  assembly,  consisting  of  a  senate 
and  house  of  representatives,  but  the  people  reserve  to 
themselves  power  to  propose  laws  and  amendments  to 
the  Constitution,  and  to  enact  or  reject  the  same  at  the 
polls,  independent  of  the  legislative  assembly,  and  also 
reserve  power  at  their  own  option  to  approve  or  reject 
at  the  polls  any  act  of  the  legislative  assembly.  The 
first  power  reserved  by  the  people  is  the  initiative,  and 
not  more  than  eight  per  cent  of  the  legal  voters  in  each 
of  at  least  two-thirds  of  the  congressional  districts  in 
the  State  shall  be  required  to  propose  any  measure  by 
such  petition,  and  every  such  petition  shall  include  the 
full  text  of  the  measure  so  proposed.  Initiative  peti- 
tions shall  be  filed  with  the  Secretary  of  State  not  less 
than  four  months  before  the  election  at  which  they 
are  to  be  voted  upon.  The  second  power  is  the  referen- 
dum, and  it  may  be  ordered  (except  as  to  laws  neces- 
sary for  the  immediate  preservation  of  the  public 
peace,  health  or  safety  and  laws  making  appropria- 
tions for  the  current  eaypenses  of  the  state  government, 
for  the  maintenance  of  the  state  institutions  and  for 
the  support  of  public  schools)  either  by  the  petitions 
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signed  by  five  i>er  cent  of  the  legal  voters  in  each  of  at 
least  two-thirds  of  the  congressional  districts  in  the 
Statej  or  by  the  Legislative  Assembly,  as  other  bills 
are  enacted.  Referendum  petitions  shall  be  filed  with 
the  Secretary  of  State  not  more  than  ninety  days  after 
the  final  adjonmment  of  the  session  of  the  legislative 
assembly  which  passed  the  bill  on  which  the  referen- 
dum is  demanded.  The  veto  power  of  the  governor  shall 
not  extend  to  measures  referred  to  the  people.  All  elec- 
tions on  measures  referred  to  the  people  of  the  State 
shall  be  had  at  the  biennial  regular  general  elections, 
except  when  the  legislative  assembly  shall  order  a  spec- 
ial election.  Any  measure  referred  to  the  people  shall 
take  effect  and  become  the  law  when  it  is  approved  by 
a  majority  of  the  votes  cast  thereon,  and  not  otherwise. 
The  style  of  all  bills  shall  be:  *Be  it  enacted  by  the 
people  of  the  State  of  Missouri.*  This  section  shall 
not  bo  construed  to  deprive  any  member  of  the  legis- 
lative assembly  of  the  right  to  introduce  any  measure. 
The  whole  number  of  votes  cast  for  Justice  of  the  Su- 
preme Court  at  the  regular  election  last  preceding  the 
filing  of  any  petition  for  the  initiative,  or  for  the  refer- 
endum, shall  be  the  basis  on  which  the  number  of  legal 
voters  necessary  to  sign  such  petition  shall  be  counted. 
Petitions  and  orders  for  the  initiative  and  for  the  refer- 
endum shall  be  filed  with  the  Secretary  of  State,  and  in 
submitting  the  same  to  the  people  he,  and  all  other  of- 
ficers, shall  be  guided  by  the  general  laws  and  the  act 
submitting  this  amendment,  until  legislation  shall  be 
especially  provided  therefor.** 

The  State  of  Arkansas  likewise  has  adopted  as  a 
part  of  the  organic  law  of  that  State  the  provisions  of 
the  Initiative  and  Referendum,  appropriating  bodily 
for  the  purpose  the  similar  provision  of  the  Oregon 
constitution.  [State  ex  rel.  v.  Moore,  145  S.  W.  1.  c. 
201.] 

Li  the  construction  of  statutes,  and  by  parity  of 
reasoning  it  would  seem  of  constitutional  provisions  as 
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well,  it  is  almost  fundamental  that  when  the  language 
of  a  law  vexing  us  has  come  to  us  by  adoption  from 
another  state,  we  are  greatly  persuaded  by  the  con- 
struction put  upon  the  law  by  the  state  of  its  origin. 
[State  ex  rel.  v.  Miles,  210  Mo.  127;  Knight  v.  Rowl- 
ings, 205  Mo.  412.]  We  have  seen  that  we  got  our 
referendum  provision  bodily  from  Oregon.  Before 
we  adopted  it  by  voting  it  into  our  Constitution,  and 
to  be  exact  on  January  29, 1907,  the  Supreme  Court  of 
Oregon  construed  it  upon  the  point  of  whether  the  legal 
invocation  of  the  referendum  upon  an  act  of  the  Legis- 
lature had  the  effect  of  suspending  the  taking  effect 
of  such  act  until  a  vote  thereon  should  be  had  and  such 
act  should  be  approved  by  the  people  through  such 
vote.  [Sears  v.  Multnomah  County,  49  Ore.  42.]  Upon 
this  point  Mr.  Justice  Eakin,  who  delivered  the  unani- 
mous opinion  of  the  court,  among  other  things,  said : 

*'That  an  act  may  take  effect  under  a  general 
emergency  clause,  and  yet  be  subject  to  the  referen- 
dum, is  clearly  contrary  to  the  intent  of  the  amend- 
ment, and  would  produce  disastrous  results.  The 
clause  in  the  amendment  which  reads,  'Any  measure 
referred  to  the  people  shall  take  effect  and  become  the 
law  when  it  is  approved  by  a  majority  of  the  votes 
cast  thereon,  and  not  otherwise,*  clearly  means  that  a 
law  upon  which  the  referendum  is  invoked  cannot  take 
effect  prior  to  its  approval  by  the  vote;  and  con- 
sequently no  act  that  is  subject  to  the  referendum  can 
be  made  to  go  into  operation  for  ninety  days  after  the 
adjournment  of  the  session  or  its  approval  by  vote.'* 

When  we  consider  the  primary  object  of  the 
adoption  of  the  referendum  and  have  regard  to  the 
evils  which  its  friends  had  in  mind  to  correct  by  it,  any 
view  other  than  that  it  suspends  the  taking  effect  of 
the  act  against  which  it  is  invoked  till  a  vote  be  had  is 
illogical  and  well-nigh  unthinkable.  The  fact  that  the 
people  of  the  State  reserved  to  themselves  the  right 
to  say  whether  an  act  of  the  Legislature  should  ever 
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become  an  effective  law,  is  accentuated  as  a  major 
premise  in  the  very  forefront  of  section  57,  and  in  what 
we  may  with  a  bit  of  aptness  call  the  *' ordaining 
clause."  For  observe  that  this  section  says:  **But 
the  people  reserve  to  themselves  power  ...  at 
their  own  option  to  approve  or  reject  at  the  polls  any 
act  of  the  legislative  assembly."  Further  along  in  the 
section  our  organic  referendum  law  pertinent  to  this 
question  also  says:  '^Any  measure  referred  to  the 
people  shall  take  effect  and  become  the  law  when  it  is 
approved  by  a  majority  of  the  votes  cast  thereon  and 
not  otherwise.'*  (Italics  are  ours.)  Can  there  be  two 
minds  that  this  language  has  specific  reference  to  the 
time  of  the  taking  effect  of  an  act  of  the  Legislature 
touching  which  the  referendum  provisions  of  the  law 
and  the  Constitution  have  been  invoked?  Can  there  be 
any,  the  remotest  doubt  that  likewise  this  clause  means 
what  it  sayst 

Aside  from  the  view  which  we  ourselves  may  take 
of  the  meaning  of  the  above  unambiguous  language  of 
our  Constitution,  there  is  ample  authority  from  other 
jurisdictions  upon  the  question  of  the  meaning  and 
applicability  of  this  clause.  In  the  case  of  Bradley  v. 
Union  Bridge  &  Construction  Co.,  185  Fed.  545,  it  was 
said: 

**From  a  reading  of  the  language  quoted,  it  seems 
clear  that  the  clause  providing  that  a  measure  'shall 
take  effect  and  become  the  law  when  it  is  approved  by 
the  majority  of  the  votes  cast  thereon,  and  not  other- 
wise,* has  reference  only  to  measures  upon  which  the 
referendum  has  been  invoked  by  petition,  or  which  have 
been  referred  to  the  people  by  the  Legislature,  and  not 
to  measures  proposed  under  the  initiative.  It  is  a  part 
of  the  amendment  dealing  with  the  referendum  powers. 
It  says  *any  measure  referred  to  the  people/  and  a 
measure  is  so  referred  only  by  petition  or  by  the  Legis- 
lature. The  initiative  power  is  defined  in  the  Constitu- 
tion as  the  right  to  propose  a  law  or  amendment  to  the 
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Constitution,  while  the  referendtim  is  the  right  to  ap- 
prove or  reject  at  the  polls  any  act  of  the  Legislature. 
An  initiative  measure  is  therefore  proposed,  and  one 
on  which  the  referendum  has  been  invoked  or  ordered 
is  referred.  So,  when  the  Constitution  uses  the  words 
*any  measure  referred,*  it  necessarily  means  a  refer- 
endum, and  not  an  initiative  measure. 

*' There  is  a  clear  distinction  made  between  meas- 
ures proposed  for  adoption  by  the  people,  and  meas- 
ures referred  to  them  for  their  rejection  or  approval. 
In  the  latter  it  is  declared  that  the  measure  shall  not 
take  effect  and  become  the  law  until  approved  by  a 
majority  vote.  This  was  undoubtedly  deemed  neces- 
sary in  order  to  prevent  a  law  passed  by  the  Legisla- 
ture from  going  into  effect  as  provided  in  section  28, 
article  4,  of  the  Constitution,  notwithstanding  a  refer- 
endum has  been  invoked  thereon.  No  such  provision  as 
to  when  a  law  proposed  by  the  initiative  should  go  into 
effect  was  necessary,  however,  for  it  would  take  effect 
from  and  after  the  date  of  its  approval,  unless  other- 
wise declared  therein.'* 

Not  alone  does  this  view  accord  with  the  clear 
meaning  of  the  language  used,  but  it  is  in  consonance 
with  business  orderliness  and  plain  good  common  sense, 
and  in  accordance  likewise  with  the  views  held  by  every 
court  in  which  the  point  has  been  made.  This  identical 
question  has  been  up  for  ruling  in  Arkansas,  where  the 
Oregon  referendum  provision,  as  we  have  already  said, 
has  been  carried  almost  bodily  into  the  Constitution 
of  that  State.  Discussing  it  in  the  case  of  Stat^  ex  rel. 
V.  Moore,  145  S.  W.  1.  c.  201,  a  case  which  among  others 
involved  the  identical  question  here  vexing  us,  it  was 
said: 

"Under  this  initiative  and  referendum  amendment, 
only  Maws  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety'  are  excepted  from 
its  provisions,  and  no  power  is  reserved  by  the  people 
to  pass  directly  upon  such  laws.    All  other  laws  are 
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subject  ta  its  operation;  and,  ninety  days  being  given 
by  its  terms  from  the  final  adjonmment  of  the  session 
of  the  Legislature  which  passed  them  in  which  to  de- 
mand or  order  the  referendum  thereon,  they  cannot 
take  effect  or  go  into  operation  till  the  expiration  of 
ninety  days  after  such  adjournment,  nor  thereafter 
until  approved  by  the  people,  if  the  referendum  is 
ordered  or  invoked/' 

Aside  from  these  most  persuasive  cases  from  other 
jurisdictions,  by  our  own  construction  of  section  57 
of  article  4  of  our  Constitution,  as  amended  in  1906, 
we  feel  constrained  to  hold,  without  doubt  or  hesitation, 
that  all  acts  of  the  Legislature  touching  which  the 
referendum  may  be  properly  invoked,  are  suspended  by 
the  filing  of  a  legal,  suflBcient  and  timely  petition  for 
the  submission  of  such  acts  to  a  vote  of  the  people  for 
their  approval  or  rejection,  and  that  all  such  acts  take 
effect  when  and  only  after  a  vote  of  the  people  has 
approved  them  at  an  election  in  which  a  majority  of  the 
votes  are  cast  in  favor  of  such  act.  If  we  were  in 
doubt  about  this,  if  the  language  of  our  referendum 
provision,  or  the  authorities  from  other  states,  or  the 
common  sense  and  even  decency  of  the  situation  left 
a  peg  of  logic  standing  on  which  to  hang  a  doubt  or  a 
quibble,  the  fact  that  such  an  act  thus  and  then  only 
becomes  effective  after  a  vote  and  even  after  the  pro- 
clamation of  the  result  of  the  election  by  the  Governor, 
such  doubt  is  shattered  by  our  statute  on  this  very 
point,  which  among  other  things,  says : 

*'It  shall  be  the  duty  of  the  Secretary  of  State  in 
the  presence  of  the  Governor,  to  proceed  within  thirty 
days  after  the  election,  and  sooner  if  the  returns  be  all 
received,  to  canvass  the  votes  given  for  each  measure ; 
and  the  Governor  shall  forthwith  issue  his  proclama- 
tion, giving  the  whole  number  of  votes  cast  in  the  State 
for  and  against  each  measure  and  question,  and  de- 
claring such  measures  as  are  approved  by  majority 
of  those  voting  thereon  to  be  in  full  force  and  effect  as 
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the  law  of  the  State  of  Missouri  from  the  date  of  said 
proclamation/'    [Sec.  6754,  R.  S.  1909.] 

n.  Germane  to  the  above  contention,  the  relator 
nrges,  however,  that  even  if  the  taking  effect  of  the 
County  Unit  Bill  ordinarily  would  be  suspended  by  the 
filing  of  a  referendum  petition,  such  suspension  did 
Petition  for  ^^*  ensue  under  the  facts  in  this  record. 

Referendum:  (a)  because  no  careful,  certain  and 
Counting  definite  counting  of  the  names  on  the 

signers.  petition  filed  was  made  by  the  Secretary 

of  State  till  December  11, 1913,  and  (b)  because  no  title 
for  the  ballot  submitting  the  question  was  furnished 
to  the  Secretary  of  State  by  the  Attorney-General  till 
December  28,  1913.  These  two  contentions  may  well 
be  considered  together. 

The  record  conclusively  shows  that  prima  facie,  as 
shown  by  the  count  made  of  the  names  upon  the  refer- 
endum petition,  there  were  suflScient  names  thereon. 
Indeed,  relator  does  not  contend  that  there  were  not 
sufficient  petitioners,  or  that  the  names  contained 
thereon  were  not  those  of  legally  qualified  signers;  he 
simply  urges  that  by  an  alleged  failure  of  the  Secre- 
tary of  State  and  of  the  Attomey-Greneral  to  act  forth- 
with and  promptly,  the  will  of  all  of  the  signers  should 
be  defeated.  It  is  persuasive,  but  not  necessarily  con- 
clusive, that  in  analogous  cases  such  destructive  re- 
sults do  not  generally  follow  even  conceded  dereliction 
of  duty  in  the  performance  of  ministerial  acts. 

We  are  not  saying  that  there  has  been  such  derelic- 
tion here ;  on  the  contrary  we  are  profoundly  impressed 
that  no  such  dereliction  has  occurred,  but  in  the  light 
of  the  law  as  we  find  it  already  written  for  us  on  this 
point,  it  may  be  that  we  will  not  need  to  reach  or  dis- 
cuss the  matter  of  dereliction,  except  academically.  It 
is  fairly  clear  that  if  the  provisions  of  our  referendum 
section  of  the  Constitution  are  self-enforcing,  then  the 
mere  lodging  of  a  timely,  legal  and  sufficient  referen- 
dum i)etition  with  the  Secretary  of  State  is  all  that  the 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  75 

state  ex  rel.  v.  Carter. 

petitioners  were  required  to  do,  and  that  the  law  af- 
fected or  sought  so  to  be,  is  halted,  regardless  of  any 
aflSrmative  act  on  the  part  of  the  Secretary  of  State  or 
the  Attorney-General.  Concededly,  however,  the  con- 
dition shown  here  in  this  case  by  the  record  is  not  such 
as  the  above  bald  situation  presents.  Some  six  days 
before  the  expiration  of  the  time-limits  within  which 
referendum  petitions  could  be  filed,  an  admittedly  suf- 
ficient petition  containing  a  sufficient  number  of  names 
of  legal  and  qualified  voters  as  signers,  whose  signa- 
tures were  legally  and  properly  verified  and  authen- 
ticated, was  presented  to  the  Secretary  of  State.  (We 
80  state  for  the  uses,  purposes  and  law  of  this  instant 
case  only,  since  such  is  the  legal  effect  of  the  facts  and 
pleadings  herein.)  The  Secretary  of  State,  in  the  pres- 
ence of  the  Governor  and  of  the  person  offering  the 
petition  for  filing,  having  **  examined  the  same  in  a 
general  and  supervisory  way,''  filed  it.  The  actual 
number  of  names,  either  by  congressional  districts,  or 
from  the  entire  State,  was  not  then  definitely  ascer- 
tained by  actually  counting  them,  nor  was  this  done 
till  December  11,  1913,  at  which  time,  an  actual  count 
having  been  made,  the  number  of  signers  and  their 
legally  qualified  character,  and  the  number  of  con- 
gressional districts  represented  were  found  to  be  in 
full  compliance  with  the  law. 

Aside  from  the  views  of  any  other  court,  would 
it  not  be  to  follow  the  flimsiest  shadow  and  not  the 
substance  if  we  were  to  say  that  the  mere  postponement 
of  the  determination  of  the  definite  and  exact  number 
of  signers  on  a  referendum  petition  till  a  less  pressing 
and  more  convenient  season,  would  operate  to  defeat 
the  will  of  those  signers  and  prevent  a  vote  upon  a 
matter  which  might  be  of  grave  moment  to  the  people? 
That  the  instant  facts  do  not  rise  to  the  stature  of  so 
grave  and  momentous  a  matter  is  beside  the  question. 
The  rule  we  announce  must  needs  be  general. 
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If  upon  a  definite  and  careful  count  it  had  been  as- 
certained that  as  to  the  whole  State  no  suflScient  num- 
ber of  legal  petitioners  had  signed  the  referendum 
petition,  or  that  no  sufficient  number  of  congressional 
districts  were  represented  among  the  signers,  or  that 
as  to  one  or  more  of  such  districts  there  was  an  in- 
sufficient number  of  signers,  some  substance  would 
have  existed  then  upon  which  to  bottom  the  contention 
urged. 

So  much  of  our  statutes  which  prescribe  the  duties 
of  the  Secretary  of  State  upon  the  coming  in  of  a 
referendum  petition  and  profert  thereof  for  filing,  is 
in  pari  materia  with  and  in  fact  in  almost  the  precise 
words  of  the  similar  provision  of  the  Oregon  statute, 
from  which  state  we  copied  it,  almost,  if  not  quite, 
verbatim.  Before  we  adopted  the  referendum  as  a 
part  of  our  organic  law,  and  likewise  of  course  before 
we  passed  any  statute  in  aid  of  it,  the  State  of  Oregon, 
through  its  Supreme  Court,  had  held  that  the  referen- 
dum provision  of  the  Constitution  of  the  State  of 
Oregon  was  self -executing.  [Stevens  v.  Benson,  50 
Ore.  269;  Pahner  v.  Benson,  50  Ore.  277  (1907).]  Like- 
wise on  a  similar  provision  of  the  Constitution  and 
under  similar  statutes  for  the  carrying  of  the  same 
into  effect,  it  was  held  in  Oklahoma  that  when  the  Sec- 
retary of  State  receives  a  referendum  petition  into  his 
office  and  retains  the  same  in  his  custody  such  petition 
will  be  regarded  as  filed,  so  far  as  the  public  and  the 
public's  interest  are  concerned,  regardless  of  whether 
the  Secretary  of  State  indorses  such  petition  as  filed, 
or  complies  with  the  law  as  to  detaching  the  printed 
copy  of  the  measure  from  the  petition  in  the  presence 
of  the  Governor  and  the  person  offering  the  i>etition 
for  filing  or  not.  [Norris  v.  Cross,  25  Okla.  287.]  It 
was  so  ruled  in  Oklahoma,  notwithstanding  there  are 
some  slight  differences  in  the  statutes  of  Oklahoma 
as  compared  with  ours,  which  differences  have  the  ef- 
fect of  imposing  upon  the  Secretary  of  State  of  Okla- 
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homa  duties  which  call  for  the  exercise  of  a  modicum 
of  discretioEL.  For  example,  in  the  latter  State,  touching 
a  referendum  petition  duties  are  enjoined  upon  the 
Secretary  which  involve,  it  is  said,  **the  power  to  re- 
ceive protests  against  the  sufficiency  of  the  petitions, 
and  to  hear  evidence  and  argument  in  support  thereof, 
and  to  determine  the  sufficiency  of  the  petitions  in- 
volve the  power  to  find  facts  and  require  the  exercise 
of  judicial  or  quasi- judicial  powers. '  *  [Norris  v.  Cross, 
25  Okla.  1.  c.  312.]  We  have  no  such  provision  in  our 
statute.  The  duties  of  the  Secretary  of  State  as  to 
filing  a  referendum  petition  and  dealing  therewith  are 
with  us  purely  ministerial.  [Sec.  6748-6754,  R.  S. 
1909.] 

If  these  cases  and  holdings  do  not  settle  this  point 
upon  well-known  principles  of  law  and  beyond  cavil 
and  against  the  contentions  of  relator  then  a  cursory 
reference  to  the  provisions  of  our  statutes  indubitably 
does  settle  it. 

It  wiD  be  seen  that  the  sole  question  to  be  de- 
termined by  our  Secretary  of  State  before  he  files  a 
verified  referendum  petition  offered  to  him  for  filing  is 
to  ascertain  whether  such  petition  has  been  signed  by 
five  per  cent  of  the  voters  in  each  of  two-thirds  of  the 
congressional  districts  of  the  State  (section  6748, 
supra)  as  shown  by  the  vote  cast  in  the  last  preceding 
election  for  the  offiice  of  judge  of  the  Supreme  Court. 
[Section  57,  Article  4,  Constitution  of  Missouri.]  This 
duty  to  so  far  examine  and  determine  is  enjoined  upon 
him  by  fairly  dear  inference,  but  manifestly  it  involves 
more  of  arithmetic  than  it  does  of  discretion,  either 
judicial  or  other  sort.  Likewise  it  is  manifest  that 
ordinarily  he  will  be  able  to  determine  these  two  facts 
from  an  inspection  but  little  more  than  casual  and 
which  may  fall  far  short  of  requiring  an  immediate  and 
certain  count  of  the  whole  number  of  signers  upon  the 
petition  presented.     This  was  clearly  the  case  here; 
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for  prima  facie,  many  more  qualified  signers  than  are 
required  have  signed  the  petition  here. 

Verity  is  imported  to  the  Secretary  of  State  that 
the  signatures  contained  on  the  petition  are  the  bona- 
fide,  and  not  forged  or  fraudulent,  signatures  of  legal 
voters  of  the  State  and  county  of  which  they  are  stated 
to  be,  by  the  verifications  of  the  circulators  of  the  peti- 
tion, or  sections  thereof  required,  in  substance  as  set 
out  in  section  6749  of  our  statute.  While  as  we  shall 
later  show,  this  verity  so  imported  by  the  verification 
of  the  circulators  is  prima  facie  only,  it  yet  imports 
verity  so  far  as  that  the  proper  number  of  congression- 
al districts  being  represented  and  five  per  cent  of 
the  voters  aforesaid  appearing  thereon  the  Secretary 
of  State  must  file  the  same.  On  this  point  and  upon  the 
procedure  enjoined  at  this  juncture,  our  statute  pro- 
vides : 

**When  any  such  inititative  or  referendum  peti- 
tion shall  be  offered  for  filing,  the  Secretary  of  State, 
in  the  presence  of  the  Governor  and  the  person  offering 
the  same  for  filing,  shall  detach  the  sheet  containing 
the  signatures  and  affidavits,  and  cause  them  all  to  be 
attached  to  one  or  more  printed  copies  of  the  measure 
so  proposed  by  initiative  or  referendum  petition;  the 
detached  copies  of  such  measure  shall  be  delivered  to 
the  person  offering  the  same  for  filing.'*  [R.  S.  1909. 
sec.^6748.] 

From  this  it  is  reasonably  plain  that  our  statute 
means  what  it  says,  and  that  ^Uvhen  any  such  referen- 
dum petition^'  (i.  e.  a  referendum  petition  signed  by 
five  per  cent  of  the  voters  in  at  least  two-thirds  of  the 
congressional  districts,  and  who  purport  from  the 
verifications  aforesaid  [section  6749]  to  be  legal  voters 
of  the  State  and  of  such  congressional  districts) 
*' shall  he  offered  for  filing/^  the  Secretary  of  State 
shall  file  the  same ;  he  has  no  discretion  in  the  matter. 
If  he  refuse  to  file  such  petition  he  may  be  compelled  by 
mandamus  to  do  so.   [Section  6750.]     In  such  man- 
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damns  suit  the  legality  of  the  signers  in  all  respects, 
the  number  of  the  signers,  their  residences,  the  gen- 
uineness of  their  signatures  and  other  conditions  pre- 
cedent to  legality  may  be  fully  threshed  out  as  cold 
questions  of  law,  upon  the  proof  made  on  the  trial  as 
in  any  other  mandamus  suit.  If  on  the  other  hand  the 
Secretary  of  State  file  a  referendum  petition  which  is 
insufficient  by  reason  of  a  lack  of  legal  signers,  or  for 
lack  of  enough  congressional  districts  represented,  or 
by  reason  of  forgery  or  other  fraud,  he  may  be  en- 
joined from  further  action  and  thereupon  the  whole 
matter  of  insufficiency  from  the  lack  of  any  require- 
ment of  statute  or  of  Constitution,  may  be  judicially 
examined,  determined  and  adjudged. 

We  are  not  saying  that  the  Secretary  of  State  must 
file  a  referendum  petition  upon  which  either  there  is 
not  enough  congressional  districts  represented  by  the 
signers  thereon,  or  not  enough  signers  from  such,  or 
any  one  of  such  districts.  But  where  prima  facie  all 
of  these  facts  appear,  he  must  file  the  petition  as  pre- 
sented to  him  and  leave  to  the  courts  the  determination 
of  questions  of  latent  fraud,  forgery  and  hermetic  il- 
legality ;  for  which  determination  our  statutes  it  would 
seem  have  provided  full  and  ample  machinery  for 
every  condition  and  contingency,  and  for  the  protection 
and  safeguarding  of  both  protagonists  and  antago- 
nists of  the  act  sought  to  be  referred.  Clearly  the 
warning  provided  for  by  statute,  which  recites  that  a 
breach  of  the  law  as  to  a  referendum  petition  con- 
stitutes a  felony  and  the  careful  provisions  for  verifica- 
tion of  the  stated  facts  as  to  residence,  names  and 
qualifications  of  signers,  indicate  that  these  provisions 
were  deemed  such  adequate  safeguards  against  fraud 
and  forgery  as  that  compliance  therewith  showing 
prima  facie  sufficiency  and  regularity  was  intended  to 
import  such  sufficient  verity  to  the  Secretary  of  State 
as  to  make  it  his  duty  to  file  petitions  bearing  such  legal 
indicia  when  such  were  presented  to  him  for  filing. 
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Keeping  in  mind  that  our  referendum  provision, 
statutes  being  absent,  is  self -executing;  that  prima 
fade  sufficient  safeguards  by  verification  are  provided 
by  law ;  that  by  statute  legal  inquiries  may  be  speedily 
had  in  the  court  either  to  compel  or  restrain  filing, 
wherein  all  legal  questions  of  defaults  or  defects  either 
forbidding  or  compelling  filing,  or  forbidding  or  allow- 
ing a  vote,  may  be  fully  threshed  out;  that  other  courts 
in  other  jurisdictions  by  strong  analogy  have  so  held ; 
that  the  next  regular  general  election  at  which  alone  a 
vote  hereon  may  be  had,  was,  when  the  petition  herein 
was  filed,  almost  seventeen  months  awdy ;  and  that  now 
confessedly,  when  the  point  of  lack  of  sufficiency  in 
these  petitions  is  mooted  and  examined,  it  is  found  to 
be  untrue  and  unfounded  in  point  of  fact,  ought  we 
to  hold  that  a  vote  will  be  defeated  (for  that  would  be 
the  ultimate  logic  of  such  a  holding),  simply  because 
the  Secretary  of  State  and  the  Attorney-General  did 
not  instantly  upon  the  coming  in  of  these  petitions 
drop  all  other  things  and  respectively  count  the  names 
on  the  petitions  and  provide  a  ballot-title  for  a  vote  to 
be  had  at  an  election  almost  a  year  and  a  half  away? 
We  think  not,  especially  as,  in  addition  to  the  othei* 
reasons  we  suggest,  there  is  no  specific  statute  requir- 
ing the  Secretary  of  State  after  he  shall  have  filed  the 
petition  to  perform  any  other  duty  (so  far  as  the  con- 
troversy here  goes)  at  any  fixed  time,  except  that  he 
must  ^'forthwith  transmit  to  the  Attorney-General  a 
copy  thereof  (i.  e.  of  the  measure  to  be  submitted  to  a 
vote)  *'and  within  ten  days  thereafter  the  Attorney- 
General  shall  provide  and  return  to  the  Secretary  of 
State  a  ballot  title  for  said  measure."  Manifestly 
every  consideration  of  the  intent  and  object  of  the 
organic  law  and  of  the  statute,  as  well  as  every  con- 
sideration of  fairness  and  of  the  rights  of  all  persons 
in  any  way  interested,  is  met  when  we  hold,  that  as 
to  the  officials  upon  whom  duties  are  enjoined  by  sec- 
tion 6751,  from  which  we  quote,  the  section  is  manda- 
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tory,  in  that  prompt  compliance  and  compliance  in 
ample  time  to  permit  a  vote  may  be  compelled  by  the 
courts;  but  that  as  to  the  rights  of  the  people  so  far 
as  affects  whether  the  matter  in  question  shall  be  sub- 
mitted to  a  vote  or  not,  this  provision  is  directory 
merely.  We  therefore  disallow  this  contention  to  re- 
lator and  rule  that  in  the  behalf  here  complained  of  the 
acts  of  the  Secretary  of  State  and  of  the  Attorney- 
General  when  done  in  such  ample  time  to  permit  a 
vote,  relate  back  to  a  date  as  of  the  day  of  filing  the 
petition  herein  and  to  a  day  ten  days  subsequent  there- 
to, respectively. 

m.  Relator's  counsel,  as  doth  become  tried  and 
skillful  counsel  learned  in  law,  fall  back  from  one  en- 
trenched position  to  another,  and  urge  that  even  if  the 
County  Unit  Bill  is  not  suspended  in  its  operation,  and 
even  if  the  failure  of  the  Secretary  of  State  to  count 
the  names  on  the  petition  and  forthwith  to  transmit 
the' measure  to  the  Attorney-General  and  the  Attorney- 
General  to  provide  a  ballot-title  in  ten  days  do  not  avail 
them,  still  the  election  held  in  Mexico  was  held  without 
authority  and  that  the  same  is  invalid  and  void,  for  the 
reason,  as  counsel  aver,  that  the  record  of  the  city 
council  does  not  show  the  requisite  jurisdictional  facts 
to  authorize  an  election  to  be  held. 

We  have  held  in  eflfect  that  we  will  not  constitute 
ourselves  a  court  to  say  whether  dramshop  petitions 
shall  or  shall  not  be  granted;  that  since  by  a  late 
amendment  to  the  LocaJ  Option  Law  an  election  held 
under  such  law  may  be  contested  once 
Election:  for  all,  we  will  not  assume  or  enter- 

Mandamus.  j.^^^^  jurisdiction  by  an  original  man- 

damus suit  of  an  action,  whose  sole  object,  in  the  last 
analysis,  is  to  order,  vel  non,  the  issuance  of  a  dram- 
shop license.  [State  ex  rel.  v.  Ross,  245  Mo.  36 ;  State 
ex  rel.  v.  Ross,  161  Mo.  App.  1.  c.  682 ;  Nance  v.  Kear- 
257  Mo.  6 
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bey,  251  Mo.  374.]  From  this  position,  at  once  logical 
and  to  an  extent  dignified,  and  which  is  backed  up  by 
the  great  weight  of  authority  in  other  jurisdictions, 
on  the  theory  among  others  that,  where  the  law  has 
provided  a  plain  and  ample  remedy,  equity  will  not  as- 
sume jurisdiction,  or  extraordinary  remedies  like  unto 
equity  be  emploved,  and  that  statutory  remedies  for  the 
contest  of  elections  are  exclusive,  we  do  not  recede. 
[Maxey  v.  Mack,  30  Ark.  472;  State  ex  rel.  v.  Lewis, 
51  Conn.  1.  c.  126;  State  ex  rel.  v.  Martin,  55  Fla.  538; 
Ogbum  V.  Elmore,  123  Ga.  677;  Navarre  v.  Gimenez, 
10  Philippine,  226;  People  v.  Deneen,  256  111.  536;  Ex 
parte  Strahl,  16  Iowa,  369;  Harrison  Co.  v.  Dougherty, 
134  Ity.  402;  Taxpayers  v.  0 'Kelly,  49  La.  Ann.  1039; 
Hamilton  v.  Carroll,  82  Md.  326;  Peabody  v.  Boston 
School  Committee,  115  Mass.  383;  Wheeler  v.  Bd.  of 
Canvassers,  94  Mich.  448;  Bingham  v.  Jewett,  66  N.  H. 
382;  O'Hara  v.  Powell,  80  N.  C.  103;  Dalton  v.  State 
ex  rel,  43  Ohio  St.  652;  Kerr  v.  Trego,  47  Pa.  St.  292; 
Treat  v.  Morris,  25  S.  D.  615;  Maloney  v.  Collier,  112 
Tenn.  78;  Seay  v.  Hunt,  55  Tex.  545;  McWhorter  v. 
Dorr,  57  W.  Va-  608;  McLean  v.  Mills,  29  Nova  Scotia, 
452.]  We  do  not  need  to  re-examine  the  position  taken 
in  State  ex  rel.  v.  Boss,  supra,  but  if  it  was  not  said  in 
that  case,  it  ought  to  have  been  said,  that  the  rule  there 
announced  saves  time  and  mayhap  a  multitude  of  suits ; 
l)ecause,  if  a  Local  Option  election  be  contested  pur- 
suant to  statute  by  A  or  B  or  C,  or  by  **any  qualified 
voter  of  the  municipal  body  or  of  the  county"  (Sec. 
7242,  R.  S.  1909),  and  be  declared  invalid  as  to  A  or  B 
or  C,  or  as  to  such  contesting  voter,  it  is  by  the  same 
token  invalid  for  all  and  as  to  all  persons,  and  the  one 
action  suffices ;  whereas,  if  such  an  election  may  be  con- 
tested now  indirectly  by  a  mandamus  suit  by  A,  it  may 
1>e  contested  again  and  repeatedly  in  other  mandamus 
suits  by  B  and  other  hundreds  of  citizens  as  their  sup- 
posed needs  or  interests  may  seemingly  require. 
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But  there  is  here  presented  by  this  action  the  other 
novel  and  vexing  question  touching  the  effect  of  the 
referendum  in  suspending  a  legislative  act,  containing 
in  the  points  mooted  difficult  and  likewise  vexatious 
ramifications.  From  other  places  and  other  counties 
this  itching  question  never  before  raised  in  this  juris- 
diction is  clamoring  for  settlement.  Both  of  the  points 
raised  are  inextricably  intertwined  with  the  question 
of  whether  the  order  made  by  the  Mexico  city  council 
under  the  facts  shown  by  the  record  gave  the  city 
jurisdiction  to  hold  the  Local  Option  election  which  was 
held  there.  If  this  latter  point  were  alone  in  the  case 
we  would  not  take  jurisdiction  of  it,  for  the  reasons 
stated  above  on  the  authority  of  State  ex  rel.  v.  Boss, 
supra;  but  both  points  are  raised  with  all  of  the  satel- 
litious  corollaries  thereabout  revolving.  To  assume 
jurisdiction  of  the  case  on  the  one  point  makes  reason- 
ably necessary  the  dealing  with  the  other,  and  thus  a 
multiplicity  of  suits  is  avoided.  To  deal  with  the  one 
point  and  not  with  the  other  would  be  to  abandon 
jurisdiction  short  of  disposing  of  the  whole  case.  Thus, 
and  in  no  other  wise  do  we  come  to  examine  whether 
the  order  made  by  the  city  council  was  or  was  not 
sufficient. 

We  are  met  again  in  limine  by  shadows  and  not 
matters  of  substance..  For  without  any  manner  of 
doubt  the  record  before  us  shows  conclusively— indeed 
relator  does  not  contend  to  the  contrary — that  more 
than  ** one-tenth  of  the  qualified  voters"  of  the  city  of 
Mexico  did  petition  for  the  holding  of  the  election 
in  issue  here.  The  sole  basis  for  the  contention  of 
invalidity  of  that  election  as  made  by  relator  is  that 
the  city  council,  instead  of  contenting  itself  with  find- 
ing and  entering  upon  the  record  of  the  city  that  the 
^    ..^  ^  petition  presented  was  * '  signed  by  one- 

Petitions:  tenth  of  the  qualified  voters  of  the  said 

What  Election,  ^jy  ^f  Mexico,  Missouri/^  simply  went 
further  and  found  and  declared  in  its  record  ^'that  said 
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petition  is  signed  by  one-tenth  of  the  qualified  voters 
of  said  city  of  Mexico,  Missouri,  who  were  qualified  to 
vote  for  members  of  the  Legislature  in  said  city  and 
county  of  Audrain  at  the  last  previous  general  election 
held  therein/^  It  is  contended  by  relator,  and  all  that 
is  contended  by  him  is,  that  regardless  of  thf^  ultimate 
truth  of  the  case,  the  italicized  words  added  to  the  find- 
ing of  the  city  council  touching  the  legal  qualifications 
of  the  signers,  render  the  election  invalid  and  void. 

A  reference  to  section  7238  shows  that  the  identical 
qualification  of  the  petitioners  as  set  out  in  the  order 
of  the  city  council  herein,  is  required  by  that  section 
before  a  Local  Option  election  will  be  ordered  to  be 
held  in  a  county  by  the  county  court.  A  reading  of 
this  section  likewise  discloses  the  erroneous  reason  for 
the  addition  of  these  words  in  the  order  and  finding 
here. 

Pretermitting  the  question  that  this  objection  is 
here  utterly  technical,  that  as  applied  to  the  truth  of 
the  facts  as  they  really  existed  it  is  as  baseless  as  the 
fabric  of  dreams,  we  come  to  a  consideration  of 
whether,  even  as  the  basis  of  a  shadowy  technicality, 
it  is  of  real  substance.  There  were  264  legal  and 
qualified  signers;  the  vote  of  the  whole  of  Salt  River 
township,  which  included  all  of  the  city  of  Mexico  and  a 
large  outlying  portion  of  Audrain  county,  not  within 
the  city  limits,  was  in  1912,  nineteen  hundred  and 
eighty-eight.  The  total  vote  cast  in  the  whole  of  the 
city  at  the  Local  Option  election  was  1533.  Since  the 
whole  of  a  given  thing  includes  all  of  the  parts  thereof, 
and  manifestly  since  the  total  vote  of  Salt  River  town- 
ship was  in  1912  only  1988,  this  number  then  includes 
the  whole  of  the  vote  in  that  year  in  that  election  of  the 
city  of  Mexico,  and  264  is  more  than  one-tenth  of  it. 
But  it  is  contended  that  though  this  be  true  the  council 
went  back  to  a  wrong  year  and  a  wrong  vote  for  its 
basis.  The  record  before  us  shows  that  the  total  vote 
of  Mexico  for  the  year  1911  was  308;  the  total  vote 
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thereof  at  the  general  election  in  1912  was  342,  and  the 
total  vote  of  the  entire  township  at  the  general  elec- 
tion in  1912  was  as  stated  above.  No  vote  is  shown  for 
April,  1913,  nor  for  any  date  subsequent  to  the  general 
election  held  in  November,  1912,  to  which  reference  is 
made  in  the  order  of  the  city  council  as  a  basis  of  com- 
putation. If  an  election  was  held  in  the  city  of  Mexico 
and  in  all  parts  thereof  in  April,  1913,  so  as  to  furnish 
a  tangible  basis  for  computing  the  number  of  qualified 
petitioners,  the  record  is  silent  about  it.  We  cannot 
know  judicially  whether  an  election  was  held  in  said 
city  in  April,  1913,  in  which  all  of  the  voters  had  the 
right  to  take  part  or  not.  We  do  not  notice,  and  we 
are  not  advised  by  the  record,  when  Mexico  became, 
or  elected  to  become,  a  city  of  the  third  class.  We 
notice  that  some  members  of  the  city  council  of  cities 
of  the  third  class,  such  as  Mexico  is,  are  annually 
elected  in  April,  but  we  do  not  know  which  ones  are  so 
elected.  [Sec.  9159,  B.  S.  1909.]  We  know  that  a  vote 
is  had  in  April  in  every  alternate  year  following  its 
becoming  a  city  of  the  third-class  to  elect  a  mayor  and 
perhaps  other  officers  of  such  cities  (Sec.  9145,  E.  S. 
1909),  but  we  do  not  notice  whether  such  an  election 
fell  upon  April,  1913,  or  not.  WTule  section  7238, 
Eevised  Statutes  1909,  does  provide  for  the  qualifica- 
tions of  petitioners  upon  a  petition  for  the  holding  of 
a  Local  Option  election,  and  for  an  official  place  to 
obtain  the  number  required,  or  a  basis  of  computation 
of  such  number;  section  7239,  the  law  under  which  the 
election  here  was  held,  makes  no  such  provision  what- 
ever. The  latter  section  does  not  prescribe  from  what 
source  the  city  council  shall  obtain  official  information 
as  to  the  number  of  qualified  voters  in  such  city  and 
therefore  as  to  the  requisite  number  of  petitioners  re- 
quired to  sign  the  petition  for  an  election.  In  the 
absence  of  a  statutory  prescription  as  to  the  source  of 
this  information,  it  would  seem  either  that  they  guess 
at  it  and  thus  act  at  their  peril,  in  guessing  a  sufficient 
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number  when  the  matter  is  tested  in  the  courts,  or  that 
they  use  in  their  discretion  the  best  and  latest  official 
data  obtainable.  We  have  seen,  as  the  record  shows, 
that  this  official  data  was  either  the  number  of  votes 
cast  in  the  city  election  in  April,  1911,  or  the  number  of 
votes  cast  in  the  general  election  held  in  November, 
1912.  If  they  had  taken  the  former,  31  petitioners 
were  required ;  if  the  latter  35  only.  There  were  370  in 
fact,  of  wkom  at  least  264  were  confessedly  legal.  If 
the  city  council  had  based  the  required  number  upon 
the  last  complete  extant  vote  of  April,  1911,  we  appre- 
hend that  learned  counsel  would  be  with  us  urging  that 
since  there  was  a  later  official  vote,  to-wit,  that  of 
November,  1912,  this  and  not  the  next  preceding  one, 
ought  to  have  been  made  the  basis  of  computation.  The 
record  shows  that  they  used  the  very  last  official  vote 
obtainable  by  them,  and  that  upon  such  basis  the  num- 
ber of  petitioners  was  exactly  229  more  than  was  re- 
quired by  law.  In  the  absence  of  a  statute  in  this  be- 
half all  that  can  be  required  of  the  city  council  is  that 
in  determining  the  munber  of  voters  as  a  basis  of  com- 
putation of  the  requisite  number  of  petitioners  they 
should  use  the  latest  official  sources  of  information, 
being  responsible  only  to  the  courts  for  the  mistake  of 
acting  upon  a  petition  containing  an  insufficient  num- 
ber of  signatures.  We  think  therefore  that  since  the 
petition  was  in  all  respects  sufficient  as  to  the  number 
and  qualifications  of  the  signers,  that  part  of  the 
order  referring  to  the  qualifications  of  the  signers,  as 
**  qualified  to  vote  for  members  of  the  Legislature  in 
said  city  and  county  of  Audrain,  at  the  last  previous 
general  election  held  therein,''  may  be  treated  as  sur- 
plusage, and  that  this  point  should  be  disallowed  to 
relator. 

IV.  Other  points  are  made,  but  the  facts  as  we 
find  them  and  state  them,  when  applied  to  the  law, 
show  that  there  is  no  basis  for  the  contention  made  by 
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relator;  since  section  7242  provides  that  no  license  to 
keep  a  dramshop  shall  be  granted  after  the  publication 
of  the  result  of  a  lodal  option  election  shall  have  com- 
menced and  pending  the  four  insertions  provided  for 
therein.  Germane  to  this  point,  other  minor  ques- 
tions are  urged,  which  we  have  examined  and  which  we 
think  are  made  suflSciently  clear  by  the  LfOcal  Option 
statute  itself,  and  which  we  will  not  burden  this  opinion 
by  discussing,  since  we  find  no  merit  in  them. 

It  resxdts  from  what  has  been  said  that  the  alter- 
native vmt  of  mandamus  heretofore  issued  herein 
should  be  quashed  and  the  peremptory  writ  prayed  for 
denied.     It  is  so  ordered. 

All  concur. 


JOHN  L.  WILLIAMS  v.  KANSAS  CITY  SOUTH- 
EEN  RAILWAY  COMPANY,  Appellant. 

In  Banc,  April  2,  1914b 

1.  APPELLATE  PRACTICE:  Dennurrer  to  Evidence.  Where  de- 
fendant's onl7  contention  on  appeal  Is  that  plaintiff  did  not 
make  out  a  case  on  the  facts  for  the  Jurj,  the  soundness  of  that 
position  must  he  measured  hy  the  stiff  general  rule  that  on 
demurrer  a  defendant's  testimony,  where  contradicted,  is  taken 
as  false,  and  a  plaintiff's  (where  not  self-evidently  perjured  or 
opposed  to  the  physical  facts)  is  taken  as  trua  Contradictions 
hetween  witnesses  or  self-contradictions,  together  with  the 
credibility  of  the  witnesses  and  the  weight  due  their  testimony, 
are  all  for  the  Jury,  not  the  court  The  court  must  allow  to  a 
plaintiff's  case  on  defendant's  demurrer  the  benellt  of  every 
reasonable  inference  of  fact  arising  on  all  the  proof. 

2.  :  :     AdmiMlon.    The  party  demurring  admits  the 

truth  of  the  testimony  to  which  he  demurs,  and  also  those 
conclusions  of  fact  which  a  jury  may  fairly  draw  from  that 
testimony.  Forced  and  violent  inferences  he  does  not  admit, 
but  the  testimony  is  taken  most  strongly  against  him,  and  such 
conclusions  as  a  Jury  might  Justifiably  draw,  the  court  on  appeal 
ought  to  draw. 

3.  NEGLIGENCE:  Respontiblllty.  It  is  not  the  present  law  that 
every  one  else  is  responsible  for  protecting  one  from  injury 
except  that  one  himselt 
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4.  — — :  Custom.  When  a  railroad  employee  undertakes  t9 
Justify  himself  under  a  custom  followed  in  running  a  train* 
his  acts  must  be  within  the  custom. 

6.  ;      Contributory     Negligence.      The    doctrine    of    con- 

tributory negligence  is  still  the  law  of  this  State,  and  can  be 
exploded  only  by  the  lawmaker. 

6.   :  '     :     Jumping  Ahead  of  Moving  Engine  Without  a 

Light.  An  experienced  brakeman,^  who,  without  any  precaution 
or  any  visible  concern  for  his  own  safety,  springs  of  a  daiic 
night  from  the  pilot  of  an  engine  attached  to  a  moving  train, 
intending  the  train  to  follow  him  as  he  runs  several  hundred 
feet  ahead  to  turn  a  switch  and  sidetrack  the  train  without 
its  stopping  (which  is  customary  at  the  place),  and  without  a 
light  to  see  by,  since  his  light  has  lately  gone  out,  and  without 
taking  time  to  relight  it  or  consult  the  engineer  about  stopping 
the  train,  but  taking  the  chances  of  a  slip,  a  misstep,  a  stumble, 
a  fall,  the  most  imminent  danger  of  the  most  unpreventable 
injuries,  and  does  fall  and  is  run  over  by  the  train,  is  guilty 
of  such  contributory  negligence  as  bars  recovery  for  his  in- 
juries. 

7.  — — :  :  :     Demurrer  to  Evidence.    Plaintiff  was 

an  experienced  brakeman,  on  an  extra  freight  train  north-bound 
which  was  required  by  the  rules  to  sidetrack  at  a  station  to 
let  a  south-bound  superior  train  pass  on  the  main  track.  It  had 
become  customary  as  the  train  approached  this  station,  to  slow 
down  and  for  the  brakeman  to  Jump  from  the  train  while  it 
was  still  in  motion,  and  run  ahead  and  throw  the  switch,  so 
the  train  could  enter  the  sidetrack  without  stopping.  That  was 
done  because  the  track  was  slightly  up-grade,  and  if  a  heavy 
train  stopped  sometimes  In  starting  again  a  drawhead  to  a 
car  would  be  pulled  out,  causing  loss  of  time,  making  neces- 
sary the  flagging  of  the  superior  train  which  ran  on  schedule 
time,  and  the  rules  required  a  clearance  within  five  minutes. 
The  time  was  a  very  dark  July  night  Plaintiff  was  supplied 
with  two  lanterns,  one  with  a  red  light  for  signals  and  the 
other  with  a  white  light  to  see  by,  and  it  was  a  brakeman's 
duty  to  fill,  trim  and  look  after  his  own  lanterns.  He  was 
riding  on  the  engine,  on  a  seat  provided  on  the  east  or  fire- 
man's side,  a  proper  place  for  him  to  be.  As  the  train,  run- 
ning from  twenty  to  twenty-five  miles  per  hour,  was  a  mile 
or  so  south  of  the  station,  the  engineer  asked  plaintiff  to 
"get  the  switch"  for  him,  and  something  was  said  about  their 
being  on  "short  time"  for  the  superior  train,  and  no  directions 
or  suggestions  were  given  plaintiff  about  the  character  of  the 
ground  or  the  condition  of  the  track,  or  where  plaintiff  should 
run,  nor  did  he  ask  for  any.    Both  understood  that  to  "get 
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the  switch"  meant  to  **rnn  for  the  switch,"  to  throw  it,  so 
that  the  train  need  not  stop  in  passing  onto  the  sidetrack.  One 
cannot  see  from  the  engine's  light  the  track  for  five  or  six  feet 
immediately  In  front  of  the  pilot.  When  the  train  was  run- 
ning three  or  four  miles  an  hour  and  was  two  or  three  hun« 
dred  feet  from  the  switch,  he  left  the  engine  cab,  went  out  of 
the  fireman's  window,  and  \>j  means  of  the  running  noard 
reached  the  pilot,  where  the  wind  blew  out  his  white  light, 
which  it  is  not  claimed  was  defective.  He  then  returned  to  the 
cab,  and  without  relighting  or  attempting  to  relight  the  lantern, 
or  telling  the  engineer  of  the  incident,  or  asking  advice,  he 
gave  the  lantern  to  the  fireman,  and  with  only  the  red  light 
went  out  the  same  window  and  by  the  same  course  to  the 
pilot.  His  excuse  for  not  relighting  the  lantern  is  that  he 
thought  he  did  not  have  time.  When  he  reached  the  pilot  he 
got  on  the  engineer's  (or  west)  side  of  it,  where  he  was  not 
and  could  not  be  seen  by  the  engineer,  and  after  riding  there 
a  little  sprang  out  into  the  darkness  on  the  east  side  of  the 
center  of  the  track,  a  distance  of  150  feet  or  so  from  the  switch. 
Not  seeing  him  and  the  green  light  showing  in  the  switch  stand, 
indicating  that  the  switch  had  not  been  thrown,  the  engineer 
inquired  of  the  fireman  if  the  plaintiff  had  gone  ahead  to  get 
the  switch,  and  on  being  told  he  had  the  train  was  stopped* 
the  south-bound  superior  train  was  spied  two  miles  up  the 
track,  and  plaintiff  was  found  sitting  on  the  side  of  the  track, 
one  arm  gone  and  both  legs  broken.  Held,  that,  whether  or  not 
there  was  a  hole  or  depression  in  the  track  into  which  plain- 
tiff stumbled  or  fell,  or  whether  or  not  if  there  was  such  a 
hole  it  had  existed  for  such  a  time  as  would  bring  home  notice 
of  its  existence  to  the  company,  and  admitting  that  the  com- 
pany knew  of  the  custom  of  "getting  switches"  by  leaping  from 
a  moving  train  and  running  for  them,  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  bars  a  recovery  for  his 
injuries,  since,  being  an  experienced  brakeman,  without  any 
precaution  for  his  safety,  without  using  his  red  lantern,  with- 
out any  attempt  to  relight  the  white  light,  without  asking 
advice  from  the  engineer  and  without  reporting  to  him  that  he 
had  lost  his  seeing  light  and  thus  putting  it  up  to  him  to  stop 
the  train  because  of  that  misadventure,  and  putting  himself 
thoughtlessly  outside  the  pale  of  human  aid  in  case  of  a  stumble 
or  fall  or  any  unknown  defect  in  the  track,  he  leaped  into  the 
darkness  in  the  front  of  an  imminent  danger,  without  a  light 
and  the  likelihood  of  seeing. 

.  ;  :     Two  Dangerous  Ways.    The  court  refuses  to 

consider  whether  the  plaintiff  is  chargeable  with  choosing  the 
more  dangerous  of  two  dangerous  ways,  to-wit,  getting  on  the 
edge  of  the  track  instead  of  following  its  center. 
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Appeal  from  Jackson  Circuit  Court. — Hon.  E.  E. 
Porterfield,  Judge. 

Revebsed. 

Cyrus  Crane  and  George  J.  Mersereau  for  appel- 
lant. 

(1)  On  the  entire  record  plaintiff  was  not  entitled 
to  recover  (a)  Because  of  his  own  negligence;  (b)  Be- 
cause of  his  Assumption  of  the  risk  flowing  from  the 
manner  in  which  he  attempted  to  do  the  work.  Gib- 
bons V.  Railroad,  66  Iowa,  231;  Warmington  v.  Rail- 
road, 46  Mo.  App.  159;  Loranger  v.  Railroad,  104  Mich. 
80;  Carrier  v.  Railroad,  61  Kan.  407;  Francis  v.  Rail- 
road, no  Mo.  387 ;  Estes  v.  Railroad,  37  Kan.  715;  Fen- 
nell  V.  Railroad,  129  N.  T.  669;  Thompson  v.  Railroad, 
26  N.  E.  (Mass.)  825;  Nickerson  v.  Railroad,  144  Mo. 
App.  410;  Francis  v.  Railroad,  127  Mo.  658.  (2)  The 
evidence  does  not  show  that  defendant  was  guilty  of 
any  negligence  entitling  plaintiff  to  recover.  There 
was  no  duty  devolving  upon  defendant  to  maintain  a 
fully  ballasted  track  at  the  point  of  the  injury.  3  El- 
liott on  Railroads,  p.  607;  1  Labatt  on  Master  and 
Servant,  p.  174;  2  Bailey  on  Master  and  Servant,  p. 
998;  Fennell  v.  Railroad,  129  N.  Y.  669;  Williams  v. 
Railroad,  119  Mo.  316;  Stid  v.  Railroad,  236  Mo.  407. 

Guthrie y  Gamble  <&  Street  and  A.  P.  Smith  for  re- 
spondent. 

(1)  The  jury  are  justified  in  the  finding  that  the 
defendant  knew  of  and  acquiesced  in  the  method  of 
work  as  pursued  by  the  plaintiff.  Crawford  v.  Stock- 
yards Co.,  215  Mo.  394;  Barry  v.  Railroad,  90  Mo.  62; 
Finnegan  v.  Railroad,  244  Mo.  608.  (2)  Defendant 
was  bound  to  know  that  the  track  surface  was  used 
in  running  for  switches.  See  cases  under  points  1 
and  13.     (3)    The  burden  of  care  imposed  upon  the 
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defendant  was  not  a  heavy  one.  (4)  The  maintenance 
of  the  track  as  a  footway  as  distinguished  from  a  sap- 
port  for  the  ties  and  the  rails.  Labatt  on  Master  and 
Servant  (1  Ed.),  sec.  26,  p.  63;  26  Cyc.  1149;  Wilson  v. 
Railroad,  122  Mo.  App.  667;  Railroad  v.  Merrill,  61 
Kan.  671 ;  Railroad  v.  Johnson,  95  HI.  App.  54 ;  Rich- 
ards V.  Hays,  17  App.  Div.  422,  45  N.  Y.  Supp.  234; 
Dunn  V.  Railroad,  107  Fed.  666;  Miller  v.  Railroad,  17 
Fed.  67;  Wood  v.  Railroad,  144  Va.  650.  (5) '  The  de- 
fendant owed  due  care  toward  the  maintenance  of  the 
track  in  question.  Schumacher  v.  Breweries  Co.,  247 
Mo.  141;  Franklin  v.  Railroad,  37  Minn.  409;  Rail- 
road V.  Sanders,  166  HI.  270;  Ford  v.  Railroad,  91 
Iowa,  179;  Lewis  v.  Railroad,  59  Mo.  495;  Huhn  v. 
Eaihroad,  92  Mo.  440;  Hamilton  v.  Mining  Co.,  108 
Mo.  364;  Burdict  v.  Railroad,  123  Mo.  221;  Hollenbeck 
V.  Railroad,  141  Mo.  97 ;  Railroad  v.  Robbins,  57  Ark. 
377 ;  Preston  v.  Railroad,  84  G'a.  588 ;  Railroad  v.  Cozby, 
174  HI.  109;  RaUroad  v.  Morrissey,  177  HI.  376;  Rail- 
road v.  Schwartz,  58  Kan.  235;  Hanna  v.  Railroad,  154 
Mass.  529;  Railroad  v.  Pinto,  60  Tex.  516;  Railroad 
V.  Reddicker,  67  Tex.  181;  Kennedy  v.  Railroad,  43 
Wis.  32;  Sontherland  v.  Railroad,  43  Fed.  646;  David- 
son v.  Railroad,  44  Fed.  476;  Railroad  v.  Mosely,  56 
Fed.  1009;  Railroad  v.  Teeter,  63  Fed.  527;  Railroad 
V.  Mugg,  132  Ind.  168;  Sweat  v.  Railroad,  156  Mass. 
284;  Whitcher  v.  Railroad,  70  N.  H.  242;  Hennessey  v. 
Railroad,  99  Wis.  109;  Railroad  v.  Bunty,  152  Ind.  591. 
(6)  Plaintiff  did  not  assume  the  risk  of  the  master's 
negligence.  Dakan  v.  Mercantile  Co.,  197  Mo.  238; 
Obermeyer  v.  Chair  Co.,  229  Mo.  97.  (7)  Plaintiff 
was  not  guilty  of  contributory  negligence  as  a  matter 
of  law  in  being  upon  the  track  in  front  of  a  slowly 
moving  train.  Francis  v.  Railroad,  127  Mo.  658; 
O'Mellia  v.  Railroad,  116  Mo.  205;  Burdict  v.  Railroad, 
123  Mo.  221;  Hollenbeck  v.  Railroad,  141  Mo.  97 ;  Pres- 
ton V.  Railroad,  84  Ga.  588;  Railroad  v.  Cosby,  174  111. 
109;  Railroad  v.  Schwartz,  58  Kan.  235;  Hanna  v.  Rail- 
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road,  154  Mass.  529;  Railroad  v.  Pinto,  60  Tex.  516; 
Railroad  v.  Mudd,  133  Ind.  168;  Hennessey  v.  Railroad, 
99  Wis.  109.  (8)  PlaintiflF  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  in  choosing  the 
more  dangerous  of  different  ways  open  to  him.  Ed- 
ington  V.  Railroad,  204  Mo.  67 ;  Brady  v.  Railroad,  206 
Mo.  509;  Gordon  v.  Railroad,  222  Mo.  516;  Richardson 
V.  Railroad,  223  Mo.  325;  George  v.  Railroad,  225  Mo. 
403.  (9)  Upon  the  question  of  contributory  negli- 
gence, the  long  established  custom  of  doing  the  work 
in  the  manner  in  which  it  was  done,  was  entitled  to 
strong  probative  consideration  by  the  jury  upon  the 
question  of  whether  it  was  negligently  done.  Burdict 
V.  Railroad,  123  Mo.  222 ;  Hollenbeck  v.  Railroad,  141 
Mo.  97;  Brady  v.  Railroad,  206  Mo.  509;  O'Mellia  v. 
Railroad,  115  Mo.  205;  Gordon  v.  Railroad,  222  Mo. 
516.  (10)  A  servant  cannot  be  charged  with  contrib- 
utory negligence  in  obeying  an  order,  even  though 
dangerous  to  attempt  it,  unless  the  danger  was  so  glar- 
ing and  obvious  that  a  prudent  man  would  not  have 
chanced  it.  Pickett  v.  Railroad,  156  Mo.  App.  272 ;  Ste- 
vens V.  Railroad,  86  Mo.  221 ;  Stevens  v.  Railroad,  96 
Mo.  207;  Hurlbut  v.  Railroad,  130  Mo.  657;  Doyle  v. 
Railroad,  140  Mo.  1;  Butts  v.  Construction  Co.,  199 
Mo.  279;  Buckner  v.  Horse  &  Mule  Co.,  221  Mo.  700. 
(11)  This  court  has  sustained  innumerable  cases  where 
the  injury  was  due  to  the  master's  negligence,  where 
the  danger  incurred  was  much  more  glaring  and  ob- 
vious to  the  injured  employee  than  in  the  case  at  bar. 
Hamman  v.  Coal  &  Coke  Co.,  156  Mo.  232;  Charlton 
V.  Railroad,  200  Mo.  413;  Brady  v.  Railroad,  206  Mo. 
509;  Melly  v.  Railroad,  215  Mo.  567;  George  v.  Rail- 
road, 225  Mo.  364;  Corby  v.  Telephone  Co.,  231  Mo. 
417;  Baker  v.  Railroad,  148  S.  W.  611;  Yost  v.  Rail- 
road,  149  S.  W.  577.  (12)  Plaintiff  was  not  guilty  of 
contributory  negligence  by  reason  of  a  violation  of 
rule  519.  Railroad  v.  Hunt,  73  S.  E.  588.  (13)  Even 
if  the  terms  of  rule  519  could  be  applied  to  tiie  facts 
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at  bar,  plaintiff  was  not  guilty  of  contributory  negli- 
gence in  violating  it  because  the  defendant  had  waived 
it.  It  had  long  since  become  abrogated  and  dead.  Even 
a  clear  and  specific  rule  habitually  and  customarily  vio- 
lated with  the  knowledge  and  acquiescence  of  the  em- 
ployer is  deemed  to  be  waived.  Knowledge  and  a(>- 
quiescence  may  be  presumd  from  long  continued  viola- 
tion without  complaint.  Barry. v.  Eailroad,  98  Mo. 
62;  Rutledge  v.  Railroad,  123  Mo.  133;  Francis  v. 
Railroad,  127  Mo.  658;  Yost  v.  Railroad,  245  Mo.  249; 
Howard  v.  Railroad,  110  Mo.  App.  514;  Duncan  v. 
Railroad,  86  Kan.  112;  Railroaj^l  v.  Hunt,  73  S.  W. 
(Ga.)  588;  Railroad  v.  Hamerick,  96  N.  E.  (Ind.)  647; 
Wichert  v.  Railroad,  75  S.  E.  (K  C.)  812;  Jones  v. 
Railroad,  149  S.  W.  (Tex.)  372. 

LAMM,  C.  J.— Plaintiff  sued  in  the  Jackson  Cir- 
cuit Court  for  $50,000  damages  for  personal  injuries. 
Issue  was  joined  on  an  amended  petition.  Presently 
plaintiff  recovered  judgment  for  $10,000,  and  defend- 
ant appealed. 

A  word  on  the  pleadings  will  be  helpful,  thus: 
Plaintiff,  a  freight  brakeman,  complained  in  his  peti- 
tion that  he  was  employed  on  one  of  defendant's  freight 
trains  that  was  through  negligence  so  heavily  loaded, 
operated  on  such  schedule  and  run  at  such  speed  that 
it  was  necessary  for  him,  in  the  due  course  of  his  em- 
ployment, to  alight  from  the  engine  of  his  train  while 
in  motion  for  the  purpose  of  throwing  a  switch,  etc 

(Note:  The  question  whether  the  train  was  so 
negligently  loaded,  scheduled  and  run  as  to  cause  plain- 
tiff to  alight  from  it  while  in  motion  was  not  submitted 
to  the  jury  as  a  ground  of  liability.) 

The  petition  next  charged  that  defendant  **  negli- 
gently maintained  its  track,  roadbed  and  right  of 
way  at  and  near  such  point''  (to-wit,  a  way-station, 
Drexel)  **so  that  the  same  had  holes  and  depressions 
therein  and  was  [sic]  not  reasonably  safe  for  the  use 


Digitized  by 


Google 


U  SUPREME  COURT  OF  MISSOUBI,    

Williams  t.  Railroad. 

of  its  employees  in  passing  over  the  same  in  the 
proper  and  required  course  of  their  employment  as 
such  ;'*  that  as  the  direct  result  of  such  negligent  main- 
tenance plaintiff,  on  getting  off  the  train  to  turn  a 
switch,  fell  and  was  injured.  Negligent  maintenance 
was  the  issue  put  to  the  jury  as  the  ground  of  liability. 

The  answer  was  a  general  denial  plus  pleas  of 
contributory  negligence  and  assumption  of  risk. 

The  reply  took  issue  on  the  new  matter. 

We  allow  ourselves  a  foreword,  thus:  There  are 
record  signs  of  a  mistrial  below.  So,  this  cause,  a 
difficult  one,  having  been  thoroughly  argued  twice  by 
both  sides,  we  believe,  in  Division  and  once  in  Banc, 
we  are  warned  by  respondent's  veteran  and  able  coun- 
sel as  follows,  to-wit:  *' There  comes  a  time  where 
patience  ceases  to  be  a  virtue.''  There  were  signs  be- 
yond that  admonition,  both  in  briefs  and  in  oral  argu- 
ment by  respondent,  showing  that  as  **  patience  had 
ceased  to  be  a  virtue"  impatience  had  taken  her  place 
and  was  relied  on  as  one.  Whether  impatience  is  ever 
a  virtue  at  the  bar  or  on  the  bench  of  an  appellate 
court  is  doubtful.  The  Chinese  have  a  proverb  run- 
ning: Patience  and  the  mulberry  leaf  become  a  silk 
gown ;  and  there  is  high  authority  from  no  less  a  law- 
yer than  Paul  that:  tribulation  worketh  patience;  and 
patience,  experience;  and  experience,  hope;  and  hope, 
etc.  Observe,  all  that  category  of  related  virtues  is 
handy  always  and  nowhere  more  so  than  to  bench  and 
bar. 

In  a  strong  brief  respondent  took  the  hazardous 
course  of  not  making  a  plain,  concise,  colorless  state- 
ment of  fact  and  issues.  The  statement  submitted 
carried  the  color  of  comment  with  almost  every  fact 
— comment  argumentative  in  character  and  having  no 
legitimate  place  in  a  statement  of  facts  and  issues. 
A  fact  stained  with  comment  is  an  elusive  and  mislead- 
ing thing.  Accordingly,  our  brother  who  first  wrote 
this  case  in  Division  was  driven  away  from  respond- 
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ent's  statement  because  of  the  mischief  of  its  fatal 
mixture  of  fact  and  comment  with  no  marked  line  of 
cleavage  between  the  two,  and,  as  appellant's  state- 
ment was  apparently  undiallenged,  it  was  naturally 
accepted  as  a  proper  one.  In  doing  so,  we  inadver- 
tently fell  into  error  and  corrected  it  by  granting  .a 
rehearing.  Counsel  differ  so  vehemently  on  the  facts 
that  we  will  discard  both  statements  and  from  original 
sources,  to-wit,  the  voluminous  record  supplemented 
by  facts  of  which  we  take  judicial  notice,  we  will  make 
one  of  our  own,  thus : 

There  is  no  assignment  of  error  here  on  any  ques^- 
tion  of  pleading,  none  on  any  in  the  admission  or  ex- 
clusion of  testimony  and  none  on  any  on  the  giving  or 
refusing  of  instructions  on  either  side,  save  one,  to- 
wit,  the  refusal  of  an  instruction  prayed  by  defendant 
in  the  nature  of  a  demurrer  to  the  evidence  at  the 
close  of  the  whole  case.  Defendant  demurred  to  the 
evidence  at  the  close  of  plaintiff's  case,  and  again  at 
the  close  of  the  whole  case,  and,  in  its  motion  for  a 
new  trial  and  in  arrest  and  now  in  its  briefs,  it  stands 
on  the  single  blunt  proposition,  to-wit,  that  on  the 
facts  plaintiff  made  no  case  for  the  jury. 

Attend  to  the  facts. 

Drexel  is  a  way-station  on  defendant's  line  south 
of  Kansas  City  at  a  point  hard  by  where  Cass  county 
comers  with  Bates  and  the  line  dividing  Missouri  from 
Kansas.  At  the  times  in  hand  the  United  States  cen- 
sus shows  it  was  a  village  of  between  four  and  five  hun- 
dred souls.  There  are  estimates  by  witnesses  higher 
than  that.  The  south  line  of  the  village  is  a  public 
east-and-west  road  cutting  the  railroad  at  right  an- 
gles and  running  about  one-fourth  of  a  mile  south  of 
the  station.  Where  this  dirt  road  crosses  the  railroad 
there  is  the  usual  cattleguard  and  wingfence.  Some- 
thing less  than  a  hundred  feet  north  of  this  cattle- 
guard,  in  the  outskirts  of  the  village,  is  a  switch,  and 
there  a  passing  track  commences.    Save  that  passing 
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track,  defendant's  road  runs  north  and  sonth  and  con- 
sists of  one  main  stem.  This  passing  track  runs  norths 
•wardly  on  the  west  side  of  the  main  track.  This 
Bwitchstand  has  a  switch  light,  showing  red  when  the 
«witoh  is  open  for  the  siding  and  green  when  open 
for  the  main  track*  This  switchstand  is  on  the  west 
side  of  the  main  track,  so  that,  to  a  train  going  north, 
the  switchstand  is  on  the  fireman's  side  who  rides  on 
the  west  or  left-hand  side  of  an  engine  north-bound, 
as  was  the  engine  in  question.  South  of  this  public 
road  defendant's  track  is  in  a  field.  We  wilL recur  in  due 
-course  to  the  lay  of  the  land  at  Drexel.  Plaintiff,  when 
hurt,  must  have  been  the  rise  of  twenty-four  years  of 
rage  (twenty-six  at  the  time  of  the  trial).  He  had  com- 
menced his  railroading  with  the  Santa  Fe  as  a  call 
lx)y  at  the  age  of  nineteen  or  twenty.  He  next  was 
a  fireman  on  a  switch  engine  in  a  Santa  Fe  yard.  He 
ihen  was  a  yard  switchman.  He  then  fired  a  road  en- 
gine on  the  Santa  Fe.  For  some  act  of  **  insubordina- 
tion" be  was  discharged  from  that  road  and  in  April, 
1907,  he  took  service  with  defendant  and  was  assigned 
io  duty  in  Pittsburg,  Kansas,  as  an  extra-freight  brake- 
man,  running  for  four  months  mostly  south  from  that 
place  (a  division  terminal  point)  when,  now  and  then, 
lie  was  called  to  duty  as  an  extra  man,  but  he  also  ran 
north  through  Drexel  to  Kansas  City.  The  trip  slips 
kept  by  defendant  show  that  prior  to  his  injury  he 
made  twenty-two  trips  north  from  Pittsburg  to  Kan- 
sas City,  as  we  understand  it,  during  April,  May,  June 
and  up  to  July  twenty-second  in  1907.  There  is  no 
contradiction  of  these  slips  although  plaintiff's  recol- 
lection varies  in  some  instances  from  no  trip  that  he 
remembers  up  to  several  he  recalls.  As  a  switchman's 
and  a  brakeman's  duties  overlap  to  some  extent,  we 
may  call  plaintiff  an  experienced  brakeman.  There 
were  trains  on  defendant's  road  called  ** regular"  or 
*' superior"  freight  trains — ^*' carded"  trains,  sched- 
;uled  and  entitled  to  the  right  of  way  as  against  **  in- 
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ferior'*  or  efxtra  freight  trains.  One  of  its  superior 
trains  was  numbered  fifty-three  and  hence  onward  we 
will  call  it  train  number  fifty-three.  On  a  dark  night, 
about  midnight  of  July  22, 1907,  and  on  schedule  time, 
number  fifty-three  was  south-bound  loaded  with  mer- 
chandise and  due  to  leave  Drexel  at  eleven-twenty- 
five  p,  m.,  passing  through  without  stopping.  At  that 
very  same  time  plaintiff  was  approaching  Drexel  from 
tiie  south  on  an  extra  freight  of  twenty-three  loaded 
coal  cars  from  Pittsburg,  Kansas,  bound  for  Kansas 
City.  Plaintiff  was  riding  on  the  engine  on  a  seat 
provided  on  the  fireman's  side,  a  proper  place  for 
him  to  be.  His  train  crew  consisted  of  a  conductor, 
riding  in  the  caboose,  a  rear  brakeman,  an  engineer 
and  a  fireman.  By  the  rules  of  the  company  the  con- 
ductor had  charge  of  the  train,  but  the  engineer  was 
also  charged  with  responsibility,  and  the  case  may  pro- 
ceed on  the  theory  that  the  evidence  shows  it  was 
proper  for  the  head  brakeman  to  take  orders  from  the 
engineer  under  the  circumstances  presently  disclosed. 
Coming  into  Drexel  from  the  south  is  an  up  grade, 
what  per  cent  we  are  not  informed.  But  a  train  loaded 
to  its  tonnage  capacity  labors  some  in  reaching  the 
summit  of  the  grade.  There  being  no  evidence  contra 
we  will  assume  plaintiff's  train  was  loaded  to  rulable 
capacity.  The  switch  spoken  of  is  not  at  the  summit 
but  south  of  it  and  we  take  it  the  grade  vanishes  some- 
where between  this  switch  and  the  station. 

The  main  track  is  on  a  *^ little  curve,''  and  there 
is  some  slope  from  the  west  to  the  east,  so  that  the 
roadbed  is  a  bit  higher  above  the  natural  level  of  the 
ground  on  the  west  than  on  the  east.  We  take  it 
from  the  record  that  on  the  west  there  is  a  little  cut 
and  the  usual  drain.  The  roadbed  is  what  might  be 
called  a  dump,  two,  or  three,  or  maybe  four,  feet 
high  and  the  rise  of  eight  feet  across  from  shoulder 
to  shoulder,  the  slope  a  gentle  one.    The  ties  on  this 
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dump  are  eight  feet  long  and  the  track  of  the  standard 
gauge,  to-wit,  four  feet  eight  inches.  We  will  recur 
to  the  condition  of  the  track  and  sides  again.  If  a 
train  north-bound  and  loaded  to  its  usual  and  rulable 
capacity  stops  on  this  grade  it  is  more  difiScult  to 
start  than  if  the  grade  was  level.  Such  trains  do  stop 
there  and  start  without  mishap,  but  sometimes  one 
happens.  If  the  train  can  start  with  the  slack  out, 
well  and  good,  but  if  it  has  to  back  against  set  brakes 
so  as  to  get  the  benefit  of  the  slack  in  starting,  some- 
times the  jerk  in  taking  up  the  slack,  or  lost  motion^ 
pulls  out  a  drawbar.  When  that  happens  not  only 
delay  occurs^  but  there  is  extra  and  disagreeable  labor 
for  the  conductor  and  brakeman  in  making  a  chain 
coupling  (a  chain  being  carried  in  caboose  or  engine 
for  such  emergency),  the  train  is  damaged  and  a  ** re- 
port is  forthcoming.  Because  of  the  possibility  of 
these  incidents,  in  order  to  save  time,  damage  and  dis- 
agreeable work  to  the  men,  a  custom  or  '* practice'' 
had  grown  up  among  defendant's  freight  brakemen  in 
approaching  the  Drexel  switch  from  the  south  (and 
elsewhere  under  like  conditions)  to  **run  for  the 
switch"  when  their  trains  took  siding  there  to  clear 
for  superior  trains.  We  will  recur  to  this  custom  later 
on.  A  run  for  a  switch  means  that  a  head  brakeman 
leaves  the  going  engine,  beats  it  to  the  switch  and 
turns  the  latter  so  his  train  can  take  the  siding  with- 
out stopping.  There  was  no  rule  of  the  company  re- 
quiring this  to  be  done.  (Speaking  of  rules,  we  will 
recur  to  the  subject-matter  again.)  The  officer  in  the 
operating  department  next  above  the  conductor  was 
the  train-master ;  above  him,  the  superintendent.  There 
was  no  evidence  that  defendant's  train-masters  or  su- 
perintendents had  actual  notice  of  this  custom,  but 
it  had  existed  for  eight  or  twelve  years,  evidently  to  the 
actual  knowledge  of  conductors  and  engineers,  and  the 
case  proceeds  upon  the  thory  that  it  had  existed  fo^ 
such  time  that  notice  to  the  company  might  be  inferred 
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To  enable  brakemen  to  leave  a  going  engine,  the  mo- 
tion of  the  train  is  slowed  down  to  somethng  like  a 
fast  walk,  say,  three  or  four  miles  per  hour.  On  the 
night  in  question  while  his  train  was  going  from  twenty 
to  twenty-five  miles  per  hour  and  was  a  mile  or  so 
south  of  Drexel,  a  conversation  occurred  between  plain- 
tiff and  Mahan,  the  engineer.  Plaintiff  does  not  recol- 
lect the  whole  of  this  conversation,  but  there  is  no  ma- 
terial difference  between  the  part  of  it  plaintiff  recol- 
lects and  the  corresponding  part  of  the  engineer's  tes- 
timony. The  substance  of  it  was  that  the  engineer 
asked  plaintiff  to  *'get  the  Drexel  switch '*  for  him. 
There  was  something  said  about  being  on  ** short  time'' 
for  number  fifty-three.  Plaintiff  admits  he  knew  of  the 
cattle-guard,  but  says  he  knew  nothing  of  track  or  side 
condition  before  his  injury.  The  engineer  says  he  cau- 
tioned him  about  the  cattle-guard,  told  him  there  was 
a  slat  or  so  out  next  to  the  wingfence.  Plaintiff  does 
not  deny  what  the  engineer  says.  All  sides  agree  that 
no  directions  or  suggestions  were  given  to  plaintiff 
about  the  character  of  the  ground  or  the  condition  of 
the  track,  or  where  he  should  run,  nor  did  plaintiff 
ask  for  any.  He  assumed  to  know  and  act  on  his  own 
judgment.  He  says  he  used  his  own  ** notion"  and  he 
furthermore  admits  that  he  knew  from  the  time-card 
that  his  train  would  have  to  take  the  siding  at  Drexel 
to  let  fifty-three  go  by  and  that  he  would  be  expected 
to  ''get  the  switch"  without  this  conversation  with  the 
engineer.  This  is  the  last  the  engineer  saw  of  plain- 
tiff until  after  the  accident.  Both  the  engineer  and 
plaintiff  understood  that  the  meaning  of  the  engineer's 
request  was  for  plaintiff  to  ''run  for  the  switch,"  so 
that  the  train  need  not  stop  in  passing  on  the  siding  to 
clear  for  number  fifty-three.  In  switching  in  the  night- 
time, a  brakeman  carries  two  lanterns  furnished  by 
the  company,  one  a  white  lantern  to  see  by  and  the 
other  a  red  lantern  to  signal  with.  While  signals  are 
made  when  necessary  on  the  fireman's  side  to  be  by 
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him  caught  and  transmitted  to  the  engineer,  yet  nsually 
signals  are  given  on  the  engineer's  side.  One  can  some- 
what see  where  to  step  by  a  red  lantern  by  putting  it 
close  to  the  ground,  but  its  normal  railroad  function 
is  to  signal  with  and  not  to  give  light  to  see  by.  It 
was  admitted  on  oral  argument  that  the  brakeman  fills, 
trims  and  looks  after  his  own  lanterns.  A  company 
rule  seems  to  require  that  they,  as  well  as  all  **  tools, '^ 
be  kept  in  safe  and  good  condition.  Plaintiff  had  two 
as  above.  He  stayed  on  the  fireman's  side  until  the 
train  approached  the  Drexel  switch  which  showed  at 
the  time  a  green  light  indicating  the  main  line  was 
open.  He  then  left  the  fireman's  side  of  the  engine 
cab,  and  instead  of  going  down  the  gangway  where 
steps  are  provided  and  usually  used  to  get  on  and  off 
of  an  engine,  he  took  his  own  course  and  went  out  the 
fireman's  cab  window  and  by  means  of  the  running 
board  there  and  a  steam-chest,  he  got  to  the  pilot  on 
the  fireman's  side.  A  locomotive  engine  has  a  running 
board  on  either  side.  The  pilot  of  an  engine  is  the  V- 
shaped  ** cowcatcher"  of  common  knowledge.  Where 
it  commences  it  is  about  as  wide  as  the  engine.  This 
part  may  be  called  the  heel.  It  sloped  from  both  sides 
to  an  angle  in  front  and  this  angle  may  be  called  the  toe 
or  nose.  At  the  heel  there  is  a  beam  extending  across 
from  side  to  side.  Along  either  side  of  the  pilot's 
slope  is  a  step  a  few  inches  wide  and,  say,  two  feet 
long  about  midway  between  the  heel  and  the  toe  of  the 
pilot.  One  standing  on  this  step  is  not  in  the  center 
of  the  track  but  is  about  half  way  between  the  center 
and  the  nearest  rail.  Plaintiff  crossed  on  the  pilot 
beam  from  the  fireman's  side  to  the  engineer's  side. 
Going  back  a  little  to  another  incident;  when  he  first 
reached  the  pilot  the  wind  blew  his  white  light  out. 
Why,  does  not  appear.  It  is  not  claimed  the  lantern 
was  defective  or  that  there  was  a  gale  blowing  in  which 
a  lantern  light  would  not  live.  He  then  went  back  on 
the  engine  on  the  fireman's  side  and  without  relighting 
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or  attemptiiig  to  relight  the  white  light  or  telling  the 
engineer  of  the  incident,  or  asking  advice,  he  gave  the 
white  lantern  to  the  fireman  and  went  out  the  same 
window  and  by  the  same  course  along  the  engine  to  the 
pilot  with  only  the  red  one.  His  excuse  for  not  relight- 
ing the  lantern  was  that  he  thought  he  didn't  have 
time.  Plaintiff's  stature  was  small.  He  calls  himself 
** awful  short''  At  any  rate,  when  he  got  on  the  en- 
gineer's side  of  the  pilot,  the  engineer  did  not  see 
him  and  we  infer  he  could  not  see  him.  After  riding 
there  a  little  he  got  on  the  pilot  step  and  then  sprang 
out  into  the  darkness  on  the  east  side  of  the  middle 
of  the  track.  As  we  read  the  record,  the  headlight  on 
this  engine  was  an  oil  lamp.  There  was  testimony  that 
the  full  force  of  the  headlight  strikes  the  track  and 
spreads  out  some  on  either  side,  say,  a  hundred  feet 
from  an  engine  and  some  less  distance  than  that,  de- 
pending on  the  height  of  headlight.  The  sum  of  the 
testimony  is  that  the  headlight  diffuses  some 
light  back  of  where  its  full  force  strikes  and  all 
agree  that  there  is  a  space  on  the  track  right 
in  front  of  the  engine  where  the  headlight  gives 
no  light  at  all.  Ordinarily,  if  provided  with  lan- 
terns, a  brakeman  getting  off  as  this  one  did 
would  in  his  run  come  within  the  line  of  vision  of 
the  engineer  in,  say,  five  feet  or  so  in  front  of  the  toe 
or  nose  of  the  pilot,  but  on  this  occasion  plaintiff  did 
not  come  within  the  line  of  vision  of  the  engineer 
at  all.  Not  seeing  him,  and  the  green  switch  light 
still  showing,  presently  the  engineer  inquired  of  the 
fireman  if  the  brakeman  had  gone  ahead  to  get  the 
switdi.  On  being  informed  he  had,  the  train  was 
stopped  with  the  engine  at  a  distance  variously  esti- 
mated at  from  a  half  car  length  to  a  greater  distance 
from  the  switch.  Number  fifty-three  was  not  then  in 
sight.  Presently  its  headlight  was  seen  about  two 
miles  off  and  the  fireman  flagged  it  and  brought  it  to 
a  standstill.    While  the  time  was  ''short"  we  do  not 
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get  the  idea  there  was  any  danger  fram  fifty-three,  or 
that  the  extra  was  off  of  its  own  or  on  fifty-three's 
time.  The  rules,  however,  required  a  clearance  of  five 
minutes.  While  this  was  taking  place,  by  the  use  of 
a  torch,  the  engineer  found  plaintiff  sitting  on  the  east 
side  of  the  track  opposite  the  middle  of  the  third  or 
fourth  car  back  of  the  engine,  and  miserably  hurt. 
His  right  arm  was  crushed  off,  both  of  his  legs  were 
broken  (one  a  simple  and  the  other  a  compound  frac- 
ture attended  in  its  history  with  surgical  complica- 
tions) and  he  was  hurt  in  the  head  and  had  a  wound, 
^*a  hole"  he  calls  it,  in  his  side.  That  he  was  saved 
from  death  was  a  miracle  and  it  could  only  have  been 
by  the  skin  of  his  teeth.  Details  of  his  grave  injuries, 
of  his  subsequent  suffering,  loss  of  time  and  perma- 
nent disablement  are  unimportant  to  any  issue  here; 
for  the  very  good  reason  that  defendant  concedes 
that  if  plaintiff  had  a  case  to  go  to  the  jury,  his  judg- 
ment was  well  enough  in  amount  (and  so  it  was). 

Did  plaintiff  get  off  in  the  center  of  the  track  or 
to  the  east  of  the  center!  Considering  the  danger  of 
a  misstep  or  fall,  this  is  material.  Plaintiff  alone 
tells  the  story,  for  no  eye  saw  him.  The  record  is 
confusing  because  it  contains  plaintiff's  testimony  de- 
livered on  three  separate  occasions:  once  by  deposi- 
tion, once  at  a  mistrial  and  again  at  the  trial,  and 
he  does  not  always  use  the  same  words.  But  putting 
all  he  said  at  each  time  he  spoke  side  by  side  it  is 
clear  he  got  off,  and  means  to  say  he  got  off,  between 
the  center  and  the  east  rail.  He  says  so  repeatedly. 
He  stood  on  a  step  on  the  east  side  of  the  pilot  about 
over  a  point  half  way  between  the  center  and  the  east 
rail.  So  standing,  he  sprang  quickly  *  *  straight  ahead. ' ' 
There  is  nothing  to  show  he  could  have  reached  the 
center  if  he  had  tried.  Once  or  twice  he  used  the  word 
^'center"  or  *' middle"  in  the  sense  of  the  entire  space 
between  the  rails,  and  without  giving  all  his  testimony 
we  copy  this  as  a  fair  summarj^  and  meaning  of  it  : 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  103 

Williams  v.  Railroad. 

**Q.  You  mean  the  middle  of  what  would  be  the 
center  of  the  track  and  the  east  rail!  A.  Yes,  sir. 
.  .  .  You  don't  exactly  step  in  the  center  of  track, 
you  step  over  like  this,  right  near  the  east  rail,  you 
don  *t  step  right  in  the  center. ' '  And  again :  *  *  Q.  And 
this  step  you  are  talking  about,  runs  about  half  way 
from  the  heel  of  the  pilot  to  the  noset  A.  Yes,  sir. 
Q.  On  both  the  engineer's  and  fireman's  sideT  A. 
Yes,  sir.  Q.  Now  how  can  you  step  from  that  into 
the  center  of  the  track!  A.  You  don't  exactly  step  in 
the  center  of  the  track,  you  step  over  like  this,  right 
near  the  east  rail — ^you  don't  step  right  in  the  center. 
Q.  Then  this  step  on  both  sides  of  the  pilot  is  about 
over  the  rail  isn't  it!  A.  Not  all  of  it;  one  end  of  it 
about  strikes  the  rail.  Q.  The  outer  end  would  be 
over  the  rail!    A.  Yes." 

Let  us  recur  to  what  plaintiff  did  and  how  he  did 
it.  He  says  he  sprang  off  straight  ahead  on  the  east 
side  of  the  pilot  quickly  as  if  in  a  run  or  preparatory 
to  a  run.  His  first  step  was  on  an  even  surface.  He 
did  not  know  whether  it  was  a  tie  or  on  the  ground. 
He  then  claims  to  have  taken  either  one,  two,  three  or 
four  steps.  He  puts  it  differently  at  different  places 
in  his  testimony;  some  places  he  says  *Hwo,  three  or 
four,"  then  he  says  ** somewhere  along"  one  or  two, 
but  the  sum  of  it  all  is  as  we  have  said.  His  evidence 
is  to  be  taken  with  the  steady  and  guiding  fact  that 
before  he  fell  he  did  not  get  five  feet  beyond  the  nose 
of  the  engine  and  in  the  line  of  the  engineer's  vision. 
For  all  practical  purposes,  he  fell  at  once.  When  he 
stood  on  the  pilot  step  he  had  not  made  any  use  of 
his  red  lantern  to  spy  out  the  ground  ahead  between 
the  rails  or  on  either  side  of  the  rails.  He  says  he 
knew  nothing  about  such  conditions  and  made  no  at- 
tempt to  ascertain.  When  he  fell  he  stepped  in  what 
he  calls  in  some  places  a  **hole"  and  elsewhere  a 
''depression."  He  explains  that  to  be  a  place  between 
the  ties  where  the  ballast  was  out.    His  impression  is 
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that  this  depression  was  three  or  four  inches  deep. 
That  impression  arose  solely  from  his  sensation  in 
the  darkness  of  going  down  beyond  the  level  of  his 
first  step.  There  was  no  testimony  that  he  was  able 
(by  practice,  or  experience)  to  judge  of  depth  in  inches 
by  such  sensation  in  the  dark.  (Note :  Who  could  T  It 
is  common  knowledge  that  an  unexpected  inch  or  even 
less,  in  a  change  of  level,  works  havoc  with  the  equili- 
brium.) When  he  fell  his  impression  is  he  tried  to 
get  up,  but  one  of  his  legs  failed  him  by  reason  of 
the  fall.  In  what  way  the  fall  impaired  the  use  of  the 
leg  is  not  described,  but  at  once  the  engine  was  on 
him,  and  then  the  engine  (forty-five  feet  long,  includ- 
ing the  tender,  and  either  two  cars  and  a  half  of  say 
thirty-five  feet  each,  or  three  cars  and  a  half)  passed 
over  him.  He  remembers  to  have  caught  the  brake- 
beam  of  the  engine  with  one  hand.  He  says  at  one 
place  that  he  was  no  judge  of  distances  even  when 
cool  and  he  had  the  use  of  his  eye,  but  he  thinks  he 
was  dragged  eight  or  ten  feet  His  hold  on  the  brake- 
beam  was  lost,  the  ashpan  of  the  engine  rolled  him, 
*' several  things  struck  him,'*  he  never  lost  conscious- 
ness, but  tried  to  scramble  out.  Just  when  his  arm 
was  ground  off,  or  his  legs  broken,  or  his  side  was 
wounded  so  there  was  a  hole  in  it,  or  his  head  injured, 
he  does  not  know,  and  we  might  fairly  say  that  in  the 
dreadful  flurry  of  such  dilemma  he  would  not  likely 
know  how  far  he  was  dragged  or  rolled  or  scrambled 
or  was  pushed,  or  just  when  or  how  he  came  by  his  in- 
juries. The  law  (which  is  reason)  would  not  require 
that  at  his  hands.  Presently  the  train  stopped  and 
then  he  succeeded  in  crawling  out,  a  thing  he  had 
tried  to  do  several  times  but  could  not  before.  W^^ 
may  as  well  at  this  point  state  that  the  record  shows 
that  next  morning  the  track  was  examined  and  meas- 
urements taken  by  defendant  that  remain  substantially 
uncontradicted.  It  was  found  from  the  blood  on  the  ties 
and  on  the  rails,  including  where  the  bloody  marks 
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commenced  and  where  they  ended  at  a  pool  of  blood 
where  he  sat  after  getting  from  under  the  car,  and 
inclnding  also  the  disturbances  of  the  surface  of  the 
ground  on  the  track  and  of  a  pile  of  engine  ashes  on 
the  track,  that  he  was  dragged,  rolled  or  shoved  con- 
siderably the  rise  of  one  hundred  feet  and  this  agrees 
with  the  probable  spot  he  would  likely  get  off  to  make 
a  run  for  the  switch  and  beat  an  engine  thereto  moving 
at  three  or  four  miles  per  hour. 

Up  to  this  point  in  this  statement  there  has  been 
no  mention  of  holes  or  depressions  in  the  track  except 
as  derived  from  the  sensation  of  plaintiff  in  stepping 
into  one  in  the  darkness.  His  case  in  this  particular 
was  fortified,  if  at  all,  by  the  testimony  of  the  fireman 
of  train  number  fifty-three,  a  Mr.  Scott.  Whether 
Scott  had  a  torch  or  saw  by  the  light  of  one  held  by 
someone  else  is  not  disclosed.  We  infer  from  what  he 
says  later  on  that  he  had  no  light  and  looked  no  far- 
ther than  under  the  one  car.  He  says  when  his  own 
train  stopped  he  went  to  plaintiff.  He  found  him  about 
the  middle  of  the  third  car  back  of  the  engine  of  the 
extra  freight,  sitting  outside  the  rail.  When  asked  if 
he  examined  the  track  near  where  Mr.  Williams  was, 
he  replied:  **Well  I  didn^t  make  no  special  look,  or 
anything  like  that.  /  remember  looking  under  the  car/' 
When  asked  what  the  condition  of  the  track  was  to 
the  extent  he  did  observe  it,  he  replied:  **The  track 
didn^t  look  very  good  below  where  he  was  sitting. '^ 
This  was  objected  to  and  stricken  out.  Then  the  rec- 
ord shows  this : 

*  *  Q.  South  of  where  he  was  T  A.  South  of  where 
he  was  sitting!  A  few  holes  down  there.  Q.  What 
do  you  mean  by  a  few  holes  down  there!  A.  Holes 
in  the  middle  of  the  track.  0.  Well,  what  sort  of 
holes!  A.  Oh,  there  was  supposed  to  be  ballast.  Q. 
Tou  mean  the  ballast  didnH  come  up  level  with  the  ties, 
or  above  it!  A.  Yes,  sir.  Q.  How  was  the  surface 
of  the  track  between  the  rails  otherwise  along  there. 
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except  for  these  holes!  A.  Well,  it  was  part  of  it 
that  was  ballasted  above  the  ties.  Q.  You  may  state 
whether  or  not  in  locations  like  that,  on  a  track  ap- 
proaching stations,  the  ballast  is  usually  up  level  or 
with  the  ties!  A.  I  don't  know  hardly  how  I  would 
answer  that  question.  Some  places  it's  ballast  and 
some  places  it  isn't  .  .  .  Q.  What  were  the  con- 
ditions that  night,  as  to  light  or  darkness!  A.  It 
was  awful  dark;  couldn't  see  very  far  ahead  of  you. 
Q.  About  how  far  ahead  could  you  see  without  a  light! 
A.    Four  or  five  feet." 

There  was  evidence  that  at  the  place  in  question 
the  surface  of  defendant's  roadbed  between  the  rails 
was  of  gravel,  chat,  cinders  and  dirt  The  center  (as 
was  usual)  was  higher  than  either  side,  for  drainage 
purposes.  In  the  center  it  was  not  always  exactly 
even.  Sometimes  the  surfacing  would  be  a  half  inch 
or  an  inch  higher  than  the  tie  and  sometimes  the  same 
below  the  tie.  It  ran  in  that  respect  about  like  the 
main  track,  and,  as  we  understand  it,  about  like  the 
track  did  elsewhere  in  like  locations  relative  to  switches 
at  small  way-stations.  The  track  being  higher  in  the 
center,  the  ties  would  naturally  become  more  promi- 
nent as  one  from  right  or  left  approaches  the  rail 
from  the  center.  While  this  testimony  was  introduced 
on  behalf  of  defendant  we  see  no  substantial  contra- 
diction of  it  and  no  impeachment  of  the  witnesses  by 
cross-examination  or  otherwise.  The  record  shows,  al- 
so, without  substantial  contradiction  that  at  the  place 
plaintiff  got  off  there  was  nothing  to  prevent  his  run- 
ning for  the  switch  on  either  side  of  the  track  and  out- 
side of  the  end  of  the  ties.  The  shoulder  and  slope 
of  the  small  dump  were  not  in  the  way  of  use  by  a  foot- 
man. There  were  no  weeds,  loose  ties  or  other  ob- 
struction in  the  way.  In  fact  there  is  unimpeached 
testimony  that  there  was  a  little  footway  on  the  west 
side  presumably  made  and  used  by  brakemen,  and 
some  of  the  testimony  shows  there  was  one  of  like 
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sort  on  the  east  side  also.  No  holes  or  depressions  in 
the  center  of  the  track  were  found  on  their  examina- 
tion of  three  or  four  inches  in  depth,  or  otherwise  than 
as  already  indicated. 

Recurring  to  the  custom  of  running  for  the  switch^ 
the  stma  of  it  all  was  that  the  head  brakeman,  acting 
on  his  own  judgment,  either  left  the  pilot  or  went 
down  the  steps  from  the  gangway  on  the  side  of  the 
engine.  The  usage,  by  the  run  of  brakeman,  was  to 
do  it  about  as  much  one  way  as  the  other  taken  as  a 
whole.  We  give  our  estimate  of  it,  not  unmindful  of 
the  fact  that  a  witness  or  so  gave  it  as  the  result  of  his 
observation  that  the  usual  way  was  to  step  off  the  pilot. 
On  this  occasion  plaintiff,  who  says  that  under  like 
circumstances  when  making  a  run  for  a  switch  he  al- 
ways got  off  the  pilot,  disclaims  (at  least  at  one  place 
in  his  testimony)  any  knowledge  of  ever  having  thrown 
this  identical  switch  in  a  run  north,  and  at  another 
place  explains  why  he  used  the  pilot  step  instead  of 
the  gangway,  thus: 

**Q.  Why  didn't  you  get  down  off  of  the  step  at 
the  side  of  the  engine  instead  of  off  of  the  pilot!  A. 
WeU,  I  thought  I  was  running  just  as  much  diance 
getting  off  there  as  any  place.  Q.  Why?  A.  Be- 
cause I  was  liable  to  the  suction  and  might  slip  down 
or  back  under  the  engine,  and  if  I  get  off  there  I  have 
the  engine's  speed  to  overcome.  I  might  run  into  a 
tie  or  a  lump  of  coal  or  something  like  that  and  throw 
me.'' 

There  was  not  a  particle  of  testimony  that  any 
brakeman  in  making  a  run  for  a  switch  in  the  night- 
time  ai  this  pointy  or  at  any  other  on  the  road,  ever 
.made  it  ivithoiU  a  white  lantern  to  see  by,  whether  it 
was  made  on  the  track  or  to  either  side.  No  such 
custom  was  shown.  There  was  imcontradicted  testi- 
mony to  the  effect  that  plaintiff,  if  he  chose  so  to  do, 
could  have  declined  to  run  for  the  switch,  and  could 
have  insisted  on  the  train  stopping. 
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There  were  some  rules  of  defendant  read  into  the 
record  on  both  sides,  thus: 

**89.  At  meeting  points  between  trains  of  differ- 
ent classes  the  inferior  train  must  take  the  siding  and 
clear  the  superior  train  at  least  five  minutes,  and  must 
pull  into  the  siding  when  practicable.  If  necessary  ta 
back  in  the  train  must  first  be  protected  as  prescribed 
by  Rule  99,  unless  otherwise  provided. 

**9.  When  a  train  stops  or  is  delayed,  under  cir- 
cumstances in  which  it  may  be  overtaken  by  another 
train,  the  flagman  must  go  back  immediately  with  stop 
signals  a  sufficient  distance  to  insure  full  protection. 
When  recalled  he  may  return  to  his  train,  first  placing 
two  torpedoes  on  the  rail  when  the  conditions  require 
it. 

'*105.  Movement  of  Trains.  Both  conductors  and 
enginemen  are  responsible  for  the  safety  of  their  trains 
and,  under  conditions  not  provided  for  by  the  rules 
must  take  every  precaution  for  their  protection. 

**303.  Trainmdsters.  They  must  enforce  the  ton- 
nage rating  for  freight  trains,  and  must  see  that  the 
movements  of  all  trains  are  made  without  unnecessary 
delay. 

**500.  Reports  must  be  made  to  the  proper  offi- 
cers of  any  event  detrimental  to  the  interest  of  the 
company. 

*'In  case  of  accident  to  trains,  injury  to  persons,  or 
the  existence  of  anything  which  may  imperil  the  safety 
of  the  service,  information  must  be  given  at  once,  to 
be  followed  by  report  giving  full  particulars. 

**  Violation  of  rules  or  special  instructions  must 
also  be  reported. 

**519.  Employees  of  every  grade  are  warned  to 
see  for  themselves,  before  using  them,  that  the  machin- 
ery or  tools  which  they  are  expected  to  use  are  in 
])roper  condition  for  the  service  required;  and  if  not, 
to  put  them  in  proper  condition,  or  see  that  they  are 
so  put,  before  using  them;  or  secure  other  tools  that 


Digitized  by 


Google 


VOL.  257,  OCTOBEB  TEEM,  1913.  WJ 

Williams  y.  Railroad* 

are  in  proper  condition  in  their  stead.  The  company 
does  not  wish,  or  expect  its  employees  to  incur  any 
risks  whatever  from  which,  by  exercise  of  their  own 
judgment  and  by  personal  care,  they  can  protect  them- 
selves, but  enjoins  them  to  take  time  in  all  cases  to 
do  their  duty  in  safety,  whether  they  may,  at  the  time, 
be  acting  under  orders  of  their  superiors  or  other- 
wise. 

*'716.  Freight  Service.  They  must  see  that  their 
trains  are  filled  out  to  the  required  tonnage. 

'^823.  Freight  brakemen  will  report  to  and  re- 
ceive instructions  from  the  trainsmaster.  When  on 
duty  they  must  obey  the  orders  of  the  conductor.'' 

**901.  Enginemen.  They  are  jointly  responsible 
with  the  conductor  for  the  safety  of  the  train  and  the 
proper  observance  of  the  rules ;  and,  although  they  are 
under  the  directions  of  the  conductor  with  regard  to 
the  management  of  trains,  they  will  not  comply  with 
any  instructions  which  imperil  the  safety  of  the  train 
or  involve  a  violation  of  the  rules. 

**922.  They  must  exercise  caution  and  good  judg- 
ment in  moving  and  coupling  cars  and  in  starting  trains 
to  avoid  all  violent  or  sudden  movements  which  might 
cause  discomfort  or  annoyance  to  passengers,  or  dam- 
age to  property. 

**When  handling  trains  carrying  live  stock,  they 
must  be  careful  to  avoid  shocks  that  will  be  likely  to 
throw  the  animals  off  their  feet.'' 

Some  complaint  is  made  by  respondent  of  the  po- 
sition taken  by  appellant  at  the  trial  on  the  admission 
of  testimony.  Significance  is  sought  to  be  attached  to 
that  in  connection  with  certain  positions  taken  by  ap- 
pellant's counsel  in  their  briefs;  but  we  find  that  re- 
spondent's learned  counsel  tried  their  case  with  abund- 
ant caution  in  that  regard  and  when  an  objection  was 
made  in  the  particulars  in  hand,  he  would  withdraw 
the  question.  For  example,  he  asked  of  a  witness  why 
they  (brakemen)  usually  take  the  center  of  the  track! 
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On  objection  that  it  called  for  the  conclusion  or  opin- 
ion of  the  witness,  the  question  was  at  once  withdrawn. 
He  returned  to  the  question  more  than  once  and  on  the 
same  objection  withdrew  it  again  sua  sponte.  He  at- 
tempted to  show  that  there  were  other  places  besides 
Drexel  where  the  same  conditions  existed  and  where 
the  same  custom  was  in  vogue  of  running  for  a  switch. 
On  objection  he  withdrew  that  question  before  the 
court  spoke.  (But  there  was  such  evidence  finally  let 
in.)  He  undertook  to  show  that  within  the  observa- 
tion of  a  witness  track  materials  were  piled  by  the 
company  and  left  on  the  ground  beside  the  track,  the 
question  not  being  directed  to  the  place  in  question, 
but  being  a  general  one.  On  objection  made,  counsel 
said:  **I  won't  press  the  question.''  Other  instances 
might  be  given,  where  questions  were  withdrawn  with- 
out allowing  the  court  to  pass  upon  the  objection.  On 
such  record,  we  will  put  away  from  us  the  contention 
that  the  position  of  defendant's  counsel  is  weakened 
because  of  objections  to  such  offered  evidence. 

The  petition  counts  on  not  only  a  negligently  main- 
tained ** track  and  road  bed"  but  a  negligently  main- 
tained **  right  of  way  near  said  point  so  that  the  same 
had  some  holes  and  depressions  therein  .  .  .  not 
reasonably  safe,"  etc. 

There  was  no  attempt  to  prove  a  cause  of  action 
on  the  charge  relating  to  the  right  of  way,  if  by  **  right 
of  way"  is  meant  the  company's  territorj^  on  either 
side  of  the  track,  nor  was  the  case  put  to  the  jury  on 
such  theory. 

The  evidence  such  as  it  is  on  the  existence  of  a 
hole  in  the  track  has  been  mentioned  and  we  now  come 
to  the  question  of  notice  to  defendant.  There  was  no 
evidence  of  notice  whatever  and  none  tending  to  show 
for  what  length  of  time  it  existed,  if  it  did  exist.  There 
was  testimony  to  the  general  fact  that  rain  washed 
ballast  away  and  that  the  passage  of  trains  settled  it. 
This  was  as  far  as  the  evidence  went    Other  causes 
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were  not  exploited,  save  that  in  track  construction  gen- 
erally there  is  more  exposure  of  ties  (holes!)  as  one 
approaches  the  rails  from  the  track  center. 

One  thing  more  on  the  record:  Plaintiff ^s  coun- 
sel in  one  of  their  briefs  urge  as  an  excuse  for  their 
client's  lack  of  care,  that  (quoting) : 

**The  same  disregard  of  the  company  for  the  in- 
terests of  their  men  where  the  interests  of  the  com- 
pany in  expedition  of  business  were  concerned  that 
caused  it  to  so  load  its  trains  that  this  custom  of  run- 
ning for  the  switch  became  necessary,  had  brought 
Williams  to  a  physical  and  mental  condition  where  he 
was  in  no  condition  to  exercise  due  care  for  his  own 
safety  by  good  judgment  or  other  than  by  mere  in- 
stinct. The  defendant  had  worked  him  for  more  than 
twenty-four  hours  without  rest  or  sleep/'  etc.*'  (Ital- 
ics, counsel's.) 

That  statement  of  fact  was  sharply  challenged  by 
defendant's  reply  brief  and  counsel  in  a  later  brief 
with  commendable  frankness  confess  error  in  that  par- 
ticular. The  record  shows  plaintiff  had  ample  rest 
and  was  called  to  duty  on  the  evening  of  the  same 
night  he  was  injured.  Nor,  we  add,  is  there  any  rec- 
ord tending  to  show  negligence  in  loading  the  train, 
nor  was  such  issue  (as  already  pointed  out)  put  to  the 
jiiry. 

In  making  this  statement  we  have  purposely  made 
it  uncommonly  full.  We  (barring  a  reprint  of  the  en- 
tire record)  have  adopted  the  alternative  of  giving  our 
own  estimate  of  the  fair  substance  of  the  evi- 
dence on  points  deemed  material  to  an  application  of 
the  law  to  the  facts,  and  plaintiff's  case  must  stand  or 
fall  on  that  application  to  those  facts. 

On  such  record,  a  majority  of  this  court  direct  me 
to  say  that  in  their  opinion  plaintiff's  judgment  can- 
not stand,  because : 

(a)  As  defendant  carries  all  its  eggs  in  the  one 
basket,  to-wit,  that  plaintiff  did  not  make  a  case  on  the 
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facts  for  the  jury,  it  follows  that  the  soundness  of  that 
position  must  be  measured  by  the  stiff  general  rule 

that  on  demurrer  a  defendant's  testi- 
EvidanS*^  *^      mony   (where  contradicted)   is  taken  as 

false;  a  plaintiff's  (where  not  self-evi- 
dently  perjured  or  opposed  to  the  physics  of  the  case) 
is  taken  as  true.  Contradictions  between  witnesses  or 
self-contradictions  by  a  witness,  together  with  the  cred- 
ibility of  witnesses  and  the  weight  due  their  testimony, 
are  for  the  jury,  not  the  court  So  it  is  for  the  jury 
to  reconcile  differences  and  iron  out  the  wrinkles  of 
vagueness  or  discrepancy,  if  any.  So,  the  court  must 
allow  to  a  plaiQtiff 's  case  on  defendant's  demurrer  the 
benefit  of  every  reasonable  inference  of  fact  arising 
on  all  the  proof.  [Fritz  v.  Railroad,  243  Mo.  1.  c. 
77;  Stauflfer  v.  Railroad,  243  Mo.  1.  c.  316.]  **The 
party  demurring  admits  the  truth  of  the  testimony 
to  which  he  demurs,  and  also  those  conclusions  of 
fact  which  a  jury  may  fairly  draw  from  that  testi- 
mony. Forced  and  violent  inferences  he  does  not  ad- 
mit/' (italics  are  ours)  **but  the  testimony  is  to  be 
taken  most  strongly  against  him,  and  such  conclusions 
as  a  jury  might  justifiably  draw  the  court  ought  to 
draw."  [Per  Mabshai^,  C.  J.,  in  Pawling  v.  U.  S.,  4 
Cranch,  219;  Pleasants  v.  Fant,  89  U.  S.  1.  c.  121.]  It 
is  in  the  light  of  such  guiding  rule  defendant's  de- 
murrer must  be  ruled,  not  otherwise. 

(b)  Was  plaintiff  guilty  of  such  contributory  neg- 
ligence as  barred  recovery!  We  think  he  was.  With- 
out a  particle  of  precaution  or  any  visible  concern  for 
his  own  safety  he,  an  experienced  brakeman,  sprang 

on  the  track  ahead  of  a  moving  engine 
Negligence^      (intending  it  to  follow  him  as  he  ran 

several  hundred  feet)  in  the  darkness  of 
night  without  a  light  to  see  by,  taking  his  chances  of 
a  slip,  a  misstep,  a  stumble,  a  fall,  probable  death 
therefrom,  or  (at  the  very  least)  the  imminent  danger 
of  the  most  grievous  and  v/npreventdble  injuries.   Ob- 
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serve,  he  did  not  even  nse  the  little  light  he  had  to 
spy  out  the  ground.  He  asked  no  advice  and  did  not 
report  to  the  engineer  that  he  had  lost  his  seeing  light 
and  thus  put  it  up  to  him  to  stop  the  train  because  of 
that  misadventure.  He  did  not  attempt  to  relight  hi& 
light,  but  thoughtlessly  put  himself  outside  the  pale 
of  human  aid  in  case  of  disaster  in  his  run,  knowing 
nothing  of  the  way  and  seekhig  no  information.  If 
he  had  blindfolded  himself  and  had  sprung  off  the  nose 
of  that  engine,  he  would  not  have  put  himself  in  a 
worse  predicament  volimtarily.  His  only  excuse  wa& 
that  he  *'didn*t  think  he  had  time  to  relight  his  light.'* 
Mark,  he  didn't  coimsel  with  the  engineer  on  that  preg- 
nant fact.  We  shall  take  judicial  notice  of  the  value 
of  a  light  to  the  human  eye  in  the  night  time  in  run- 
ning along  an  unknown  runway.  A  brother  suggests 
that  Diogenes  used  a  lantern  in  the  day  time,  but  that 
was  on  a  special  quest,  to-wit,  to  find  an  honest  man, 
and  the  precedent  is  without  weight.  Matt,  xxv,  2  to 
10  is  more  in  point  Speculative  fancies  on  whether 
a  man  with  a  lantern  could  or  likely  would  see  a  hole 
in  the  track  four  inches  deep  and  of  a  size  to  take  in  a 
foot  are  of  no  value  in  getting  at  the  truth  of  it.  '  The 
light  itself  was  the  test.  As  a  bird  in  hand  is  worth 
two  in  the  bush,  so  an  ounce  of  fact  is  worth  a  pound 
of  conjecture.  We  think,  too,  that  the  whole  situation 
must  be  judged  from  the  standpoint  that  if  time  failed 
him,  then,  in  all  reasonable  probability,  there  could 
no  worse  happen  than  a  possible  broken  drawbar ;  f or^ 
observe,  running  for  the  switch  necessarily  involved 
the  proposition  that  the  engineer  would  stop  without  a 
lantern  signal,  as  he  did  in  fact  do,  and  because  of  the 
green  switch  light,  before  his  engine  reached  the  point 
of  the  switch.  The  fact  was  that  the  train  stopped 
and  started  without  difficulty  or  broken  drawbar.  The 
fact  was  that  the  other  train  was  over  two  miles  off 
and,  with  ample  provisions  for  flaggiug  and  warned 
of  its  necessity  (as  would  be  the  case  in  that  event) 


Digitized  by 


Google 


114        SUPBEME  COURT  OF  MISSOUBI, 

Williams  y.  Railroad. 

it  was  a  vain  fear  to  anticipate  a  collision.  And  what 
says  the  maxim  t  Vcmi  timoris  justa  excvsatio  non 
est.  We  can  not  very  well  write  the  law  to  be  that, 
under  such  facts  plaintiff  had  the  right  to  shift  over 
on  the  shoulders  of  defendant  the  sole  responsibility 
for  such  negligent  conduct — such  a  leap  in  the  dark. 
It  is  not  the  present  law  that  everyone  else  is  respon- 
sible for  protecting  one  from  injury  except  that  one 
himself. 

Let  it  be  conceded  to  plaintiff  that  the  dangerous 
custom  had  grown  up  of  running  down  the  track  for  a 
switch  in  the  nighttime  from  the  nose  of  a  go- 
ing locomotive.  Let  it  be  admitted  that  the  custom 
had  existed  so  long,  and  was  so  uniform,  that  defend- 
ant's notice  of  the  custom  might  be  inferred  from  the 
flux  of  time,  yet  there  is  not  a  shred  of  testimony  tend- 
ing to  show  that  this  custom  involved  running  in  the 
darkness  without  a  light  to  see  by.  Plaintiff  was  out- 
side the  custom  as  proved,  and  we  know  of  no  princi- 
ple of  law  that  would  relieve  him  from  responsibility 
for  his  contributory  negligence  in  doing  that  thing.  It 
is  self-evident  that  when  one  justifies  under  a  custom, 
his  acts  must  be  within  the  custom.  He  must  not 
pour  new  wine  in  an  old  bottle. 

Cases  may  be  f  oimd  where  a  party  has  negli^ntly 
put  himself  in  peril  and  afterwards  the  master,  through 
some  act  of  negligence,  has  injured  him  and  where  re- 
covery has  been  allowed.  But  such  cases  are  not  this 
case  and  we  are  cited  by  plaintiff's  counsel  to  neither 
a  controlling  nor  persuasive  precedent  involving  the 
facts  we  are  dealing  with  here  where  recovery  was  al- 
lowed. 

We  know  very  well  that  the  proposition  is  abroad 
in  the  land  that  the  doctrine  of  contributory  negli- 
gence should  be  exploded.  We  know,  too,  that  that 
proposition  is  being  hammered  out  on  the  anvil  of 
public  discussion  and  in  some  other  jurisdictions  has 
been  crystallized  into  written  law.    We  take  it  that  if 
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a  new  and  refined  sense  of  social  justice  ever  requires 
that,  in  the  first  instance,  the  carrier  pay  remunerative 
damages  for  an  injury  although  the  servant  contrib- 
utes thereto  by  his  own  negligence  (or  even  when  the 
master  is  not  negligent)  and  in  the  second  instance 
that  the  loss  should  be  shifted  by  distribution  over  on 
the  general  public,  as  it  would  be  under  known  and 
immutable  economic  principles,  then,  the  same  new  and 
refined  sense  of  social  justice  will  require  that  means 
of  payment  through  a  proper  adjustment  of  rates  for 
freight  and  passenger  carriage  be  provided  at  the 
same  stroke.  But  this  is  by  the  way.  We  are  not  now 
called  upon  to  write  the  law  under  such  circumstances ; 
for  that  would  be  writing  it  as  it  is  not  and  not  as  it 
is. 

If,  as  maintained  by  some  publicists,  the  defense 
of  contributory  negligence  be  an  evil  in  the  law ;  if  the 
multiplicity  of  squabbles  that  arise  over  the  applica- 
tion of  the  alleged  refinements  of  that  doctrine  be  de- 
fects calling  for  a  cure  by  striking  at  the  root  of  the 
matter,  not  cured  one  at  a  time  as  mosquitoes  were 
once  killed  (we  borrow  the  similitude),  but  slapdash 
in  saltatory  fashion  and  by  wholesale,  as  science  now 
teaches,  then  we  must  bide  the  time  the  lawmaker  first 
speaks  in  that  behalf  and  so  writes  it  down. 

There  is  another  phase  of  the  question  of  con- 
tributory negligence  insisted  on  by  defendant's  coun- 
sel, to-wit,  negligence  as  a  matter  of  law  in  choosing 
the  way  self -evidently  most  dangerous  of  two  presented 
to  him  in  making  his  run.  As  the  case  has  already 
broken,  we  leave  the  point  to  be  decided,  if  ever,  in 
some  case  turning  on  it  as  a  pivot.  Ultimately  and  on 
final  analysis  it  involves  the  question  whether  the  car- 
rier must  make  tivo  ways  safe  for  running  in  the  night 
time  with  or  without  a  light,  namely,  one  on  the  track, 
the  other  beside  the  track.  It  also  involves  the  ques- 
tion whether,  if  the  carrier  (we  will  say  by  a  rule) 
requires  the  servant  to  run  ahead  of  a  going  engine 
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in  the  night  time  with  or  without  a  light,  snch  a  rule 
would  stand  the  test  of  reason  as  a  humane  regulation. 
Would  disobedience  to  such  an  abominable  rule  defeat 
recovery  t  It  also  involves  the  question  of  the  danger 
from  *' suction**  by  a  train  going  at  the  rate  of  speed 
of  a  fast  walk  and  others  referred  to  by  plaintiff  as 
determining  his  choice  of  a  runway.  But  we  leave 
those  questions  to  be  answered  when  they  are  here 
to  be  ruled  as  matter  of  necessary  substance,  and  not, 
as  here,  where  the  case  has  broken. 

Nor,  by  the  same  token,  is  it  necessary  for  us  to 
decide  the  question  most  learnedly  and  elaborately  dis- 
cussed by  counsel,  to-wit,  the  question  of  defendant's 
negligence  in  track  maintenance  at  the  place  in  ques- 
tion, as  a  matter  of  law  on  the  facts  in  judgment,  a  neg- 
ligence stubbornly  denied.  With  that  conclusion  we 
put  away  from  us  the  further  questions  whether,  first, 
there  was  substantial  evidence  of  a  negligent  hole  or 
depression,  and,  second,  more  important  still,  whether 
there  was  any  substantial  evidence  tending  to  show 
that  such  hole  or  depression,  if  any,  had  existed  such 
length  of  time  as  would  bring  home  notice  to  defend- 
ant. We  say  substantial  evidence,  because  the  *' scin- 
tilla** doctrine  is  no  longer  the  rule  in  this  jurisdiction. 
It  is  exploded  here  as  it  is  in  England  (Ryder  v. 
Wombwell,  L.  R.  1870,  4  Ex.  31)  and  as  it  is  as  a  Fed- 
eral doctrine  (Pleasants  v.  Fant,  89  U.  S.  116). 

Unless  that  sympathy  for  this  unhappy  man,  which 
we  admit,  be  allowed  to  press  our  judgment  beyond 
the  utmost  known  fringe  of  the  law,  as  declared  in  this 
jurisdiction,  it  must  be  held  that  error  was  committed 
in  refusing  defendant's  demurrer. 

With  that  conclusion  reached,  there  is  nothing 
left  to  do  except  to  pronounce  the  judgment  we  now 
do,  to-wit,  the  judgment  must  be  reversed.  It  is  so 
ordered.  Graves,  Walker  and  Paris,  J  J.,  concur; 
Brovm  and  Bond,  J  J,,  dissent.  Woodson,  J.,  does  not 
sit. 
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CHARLES  McINTYRE  v.  LEWIS  B.  TEBBETTS 
et  al.,  Appellaxits. 

In  Banc,  April  2,  1914. 

VICE-PRINCIPAL:  Fellow-Servant:  Dual  Capacity:  Driver  of 
Wagon.  The  driver  of  a  large  wagon  used  in  hauling  carriages, 
buggies  and  other  vehicles  from  defendants*  factory  to  the 
depot  where  they  were  loaded  into  cars  and  shipped,  was  em- 
powered to  employ  and  did  employ  the  men  or  crew  needed  by 
him  in  loading  and  unloading  the  vehicles,  and  managed  that 
work,  having  control  of  the  men  and  giving  to  them  a  state- 
ment of  the  number  of  hours  each  worked,  and  those  were  paid 
by  defendants.  He  hired  plaintiff  and  another  on  the  day  of 
the  accident  to  assist  in  loading  and  unloading  the  wagon,  and 
after  it  was  loaded  drove  it  to  the  depot  On  the  way  he  sent 
plaintiff  with  a  bar  to  the  o£Elce  of  defendants'  shipping  clerk, 
and  told  him  he  would  wait  for  him  across  the  railroad  tracks. 
When  plaintiff  arrived  at  the  point  where  the  driver  was  wait- 
ing, he  attempted  to  climb  into  the  front  part  of  the  wagon, 
where  he  had  previously  been  riding  and  was  expected  to  ride. 
Just  as  he  planted  his  foot  on  the  hub  of  the  front  wheel  and 
rose,  throwing  his  weight  on  the  hub,  the  driver  started  the 
team,  throwing  him  off  the  wagon  on  the  street  and  seriously 
injuring  him.  Held,  that,  in  hiring  the  men  and  controlling  their 
work  in  loading  and  unloading  the  wagon  the  driver  was  a 
vice-principal  of  defendants;  but  in  driving  the  wagon,  and  at 
the  immediate  time  of  the  accident,  he  was  not  a  vice-principal, 
but  a  fellow-servant  with  plaintiff,  and  therefore  plaintiff  can- 
not recover  for  the  injuries  due  to  the  driver's  negligence. 

SM,  by  WALKER,  J.,  dissenting,  with  whom  LAMM,  C.  J  and 
BROWN,  J.,  concur,  that  plaintiff  at  the  time  of  the  ac- 
cident was  acting  in  the  line  of  his  duty  and  under  the 
supervision  of  the  driver,  and  the  driver's  position  through- 
out the  whole  transaction  was  that  of  vice-principal.  His 
status  should  not  be  determined  by  one  isolated  act,  but 
by  all  the  facts  in  evidence  which  define  his  relations  to 
plaintiff  and  defendants,  viewed  in  the  light  of  his  admitted 
general  authority  in  the  premises. 

Appeal  from   St.   Louis   City   Circuit   Court. — Hon. 
George  W.  Shields,  Judg^ 

Revsbsed. 
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J.  Lionberger  Davis  for  appellants ;  Jones,  Hocker, 
Hawes  (&  Angert  of  cotmsel. 

(1)  Defendants  were  not  negligent.  They  had 
performed  every  duty  which  the  law  and  the  circum- 
stances imposed  upon  them.  Moore  v,  BaUroad,  85 
Mo.  588;  Schaub  v.  Railroad,  106  Mo.  87;  Browning 
V.  Railroad,  124  Mo.  56;  Card  v.  Eddy,  129  Mo.  510; 
Grattis  v.  Railroad,  153  Mo.  380;  Jones  v.  Railroad, 
178  Mo.  528;  Livengood  v.  Lead  Co.,  179  Mo.  229; 
Edge  V.  Electric  Ry.  Co.,  206  Mo.  471;  Zellars  v.  light 
Co.,  92  Mo.  App.  107;  Railroad  v.  Baugh,  149  IT.  S. 
368;  Railroad  v.  Hambly,  154  U.  S.  349;  Railroad  v. 
Keegan,  160  U.  S.  259;  Bradley  v.  Tea  &  Coffee  Co., 
Ill  S.  W.  919,  (2)  The  driver  of  the  wagon  was  not 
negligent.  (3)  The  driver  of  the  wagon  was  not  the 
vice-principal  or  alter  ego  of  the  defendants.  The 
driver  and  plaintiff  were  fellow-servants.  Lee  v. 
Bridge  Co.,  62  Mo.  565;  Marshall  v.  Schricker,  63  Mo. 
310;  Relyea  v.  Railroad,  112  Mo.  86;  Glover  v.  Bolt  & 
Nut  Co.,  153  Mo.  342;  Hawk  v.  Lumber  Co.,  166  Mo. 
121 ;  Stephens  v.  Lumber  Co.,  98  Mo.  App.  365;  Stocks 
V.  Transit  Co.,  106  Mo.  App.  129 ;  Koemer  v.  St.  Louis 
Car  Co.,  107  S.  W.  481;  Strottman  v.  Railroad,  109 
S.  W.  769;  and  cases  under  points  1  and  4.  (4)  The 
act  of  the  driver,  if  negligent,  was  the  act  of  a  ser- 
vant as  such.  Moore  v.  Railroad,  85  Mo.  588;  Day- 
harsh  V.  Railroad,  103  Mo.  570;  Miller  v.  Railroad,  109 
Mo.  350;  Card  v.  Eddy,  129  Mo.  510;  Grattis  v.  Rail- 
road, 153  Mo.  380;  Jones  v.  Railroad,  178  Mo.  528,  544; 
Livergood  v.  Zinc  Co.,  179  Mo.  229;  Bane  v.  Irwin,  172 
Mo.  1.  c.  310;  Fogarty  v.  Transfer  Co.,  180  Mo.  490; 
Edge  V.  Electric  Ry.  Co.,  206  Mo.  471 ;  Garland  v.  Rail- 
road, 85  Mo.  App.  579;  Zellars  v.  Light  Co.,  92  Mo.  App. 
107;  Bien  v.  Transit  Co.,  1(»  Mo.  App.  399;  Stephens  v. 
Lumber  Co.,  110  Mo.  App.  1.  c  405;  Bokamp  v.  Rail- 
road Co.,  123  Mo.  App.  270.  (5)  Plaintiff  assumed  the 
risk  of  the  accident  and  consequent  injury.    Plaintiff 
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was  guilty  of  contributory  negligence.  Schroeder  v. 
Railway,  108  Mo.  322;  Ross  v.  Railroad,  112  U.  S.  377, 
383;Railroadv.Baugh,  149TJ.  S.  368.  (6)  The  court 
erred,  therefore,  in  refusing  to  direct  a  verdict  for  the 
defendants  as  requested. 

William  L.  Igoe  for  respondent. 

(1)  The  question  of  whether  the  driver  was  a 
vice-principal  or  a  fellow-servant  was  properly  submit- 
ted to  the  jury.  Fogarty  v.  Transfer  Co.,  180  Mo.  490 ; 
Bien  v.  Transit  Co.,  108  Mo.  App.  414 ;  Smith  v.  Car  & 
Fdry.  Co.,  122  Mo.  App.  610;  Stephens  v.  Lumber  Co., 
UO  Mo,  App.  398.  (2)  The  driver  was  negligent.  (3) 
The  negligence  of  the  driver  was  the  negligence  of  a 
vice-principal  and  the  master  is  liable.  Holweg  v.  Tele- 
phone Co.,  195  Mo.  149;  Donnelly  v.  Mining  Co.,  103 
Mo.  App.  349;  Strode  v.  Conkey,  105  Mo.  App.  12; 
Haworth  v.  Railroad,  94  Mo.  App.  224.  (4)  The  law  im- 
poses upon  the  master  the  duty  not  to  expose  his  em- 
ployee to  unknown  risks  not  ordinarily  incident  to  his 
employment,  and  not  to  increase  the  hazards  of  his  posi- 
tion. Dayharsh  v.  Railroad,  103  Mo.  576 ;  Russ  v.  Rail- 
road, 112  Mo.  50 ;  MUler  v.  Railroad,  109  Mo.  357 ;  Holl- 
weg  V.  Telephone  Co.,  195  Mo.  149. 

WOODSON,  J.— The  plaintiff  brought  this  suit  in 
the  circuit  court  of  the  city  of  St.  Louis,  against  the  de- 
fendants to  recover  $10,000  damages  for  personal  in^ 
juries  received  by  him  through  the  alleged  negligence 
of  the  defendants. 

A  trial  was  had  in  the  circuit  court  which  resulted 
in  a  judgment  for  the  plaintiff,  for  the  sum  of  $2500. 

After  moving  unsuccessfully  for  a  new  trial,  de- 
fendants appealed  the  cause  to  the  St.  Louis  Court  of 
Appeals.  The  majority  opinion  of  that  court,  written 
by  Judge  GtooDB,  reversing  the  judgment  of  the  circuit 
court,  was  dissented  from  by  Judge  Noetoni,  and  as  a 
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result  thereof  the  cause  was  transferred  to  this  coxurt; 
and  upon  reaching  here  it  was  assigned  to  Division  No. 
2,  and  there  shared  the  same  fate  as  it  did  in  the  Court 
of  Appeals,  and  because  of  the  latter  dissent  the  cause 
was  transferred  to  Court  in  Banc. 

The  case  was  again  argued  in  Banc  and  after  sub- 
mission it  fell  to  my  lot  to  write  the  opinion  of  the  court. 

After  having  carefully  read  the  record  and  briefs 
of  coimsel,  as  well  as  the  various  opinions  written  in  the 
Court  of  Appeals  and  in  Division  No.  2  of  this  court, 
I  have  reached  the  conclusion  that  the  majority  opinion 
written  by  Judge  Goodb  in  the  Court  of  Appeals  cor- 
rectly declares  the  law  and  properly  applies  it  to  the 
facts  of  the  case,  and  his  opinion,  with  certain  addi- 
tions to  be  made,  will  be  adopted  as  the  opinion  of  this 
court,  and  is  as  follows  (formal  parts  omitted) : 

**  Defendants  are  partners  engaged  in  the  manu- 
facture of  carriages.  In  their  service  was  Joseph 
Kuhr,  who  was  in  charge  of  a  freight  wagon,  his  task 
being  to  drive  the  wagon  and  manage  the  helpers  or 
crew  which  accompanied  it.  The  wagon  was  a  large 
vehicle,  weighing  when  unloaded  four  thousand  pounds, 
and  having  a  bed  very  much  wider  than  the  usual  width 
of  wagon  beds.  One  use  of  this  vehicle  was  to  haul 
surreys,  buggies  and  other  vehicles  in  which  defendants 
dealt,  from  their  factory  or  warehouse  to  the  shipping 
stations  of  various  railway  companies  in  St.  Louis,  for 
shipment  elsewhere.  Usually  six  or  seven  crated  ve- 
hicles were  loaded  in  the  wagon  by  the  crew  who  went 
with  it,  hauled  to  the  depot  and  unloaded  there.  Kuhr 
had  command  over  employees  who  assisted  in  loading 
and  unloading  the  wagon  and  accompanied  it  from  the 
warehouse  or  factory  to  the  depot,  and  besides  direct- 
ing these  employees,  he  hired  them.  Three  or  four  men 
were  required  to  carry  on  the  work  of  the  wagon.  A 
crew  was  not  kept  in  regular  employment,  but  when  one 
was  needed  Kuhr  would  pick  up  and  hire  by  the  hour 
two  or  three  men  who  were  available  and  in  the  habit 
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of  doing  these  odd  jobs.  The  compensation  allowed  was 
seventeen  and  one-half  cents  an  hour  while  they  were 
at  work.  One  of  these  men  was  plaintiff  and  he  had 
been  hired  off  and  on  f onr  months ;  sometimes  by  Been, 
a  clerk  in  one  of  defendants '  warehouses,  but  of tener  by 
Kuhr  himself.  Kuhr  had  also  employed  other  men 
when  he  needed  them  to  help  with  the  wagon,  and  his 
right  to  hire  such  help  was  recognized  by  defendants. 
When  he  had  finished  the  job  for  which  he  had  employed 
a  crew,  he  would  give  the  men  their  time  and  they  would 
go  to  the  ofl&ce  and  get  their  money.  On  the  day  of  the 
accident  Kuhr  had  to  haul  some  vehicles  from  the  fac- 
tory to  a  railway  depot  for  shipment  and  needing  a 
relay  of  men  to  assist  in  the  work,  told  plaintiff,  who 
appears  to  have  been  waiting  about  the  factory  in  the 
hope  of  a  job,  to  hunt  up  another  man  named  Tom 
Malloy,  whom  Kuhr  was  in  the  habit  of  using  for  simi- 
lar work,  and  hurry  back,  as  there  was  not  much  time 
in  which  to  get  the  load  into  the  car.  Plaintiff  found 
Malloy,  and  Kuhr  and  these  two  men  loaded  the  wagon 
and  started  to  the  depot,  or  rather  to  the  John  Deere 
Buggy  Company's  warehouse  or  plant,  through  which 
the  vehicles  had  to  be  carried  to  load  them  into  the  car. 
Their  course  took  him  in  the  vicinity  of  the  shop  where 
Been,  the  shipping  clerk,  was  in  charge.  In  the  wagon 
was  an  implement  known  as  a  pinchbar,  which  Kuhr 
wished  to  leave  at  that  shop;  so  he  told  plaintiff  to  take 
the  bar  to  the  shop,  and  meanwhile  he  (Kuhr)  would 
drive  across  certain  railway  tracks  at  the  point  and 
wait  until  plaintiff  returned.  Plaintiff  took  the  bar  as 
told,  and  on  coming  back  to  the  wagon  attempted  to 
dimb  in  the  front  end  where  he  had  been  riding  and 
was  exi)ected  to  ride.  Just  as  plaintiff  planted  his  foot 
on  the  hub  of  the  front  wheels  and  rose,  throwing  his 
weiglit  on  the  hub,  Kuhr  started  the  team,  throwing 
plaintiff  off  the  wagon  on  the  street  and  injuring  him 
seriously.  Thus  runs  the  evidence  for  plaintiff.  In 
defense  it  is  said  Kuhr  was  a  fellow-servant  of  plaintiff, 
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or,  if  a  vice-principal  part  of  the  time,  was  a  fellow- 
servant  when  he  started  the  wagon  and  threw  plaintiff 
ojBf.    This  is  the  charge  of  negligence  : 

**  'PlaintijBf  says  that  on  the  said  29th  day  of  Janu- 
ary, 1907,  and  while  in  the  performance  of  his  duties 
as  an  employee  of  defendants,  he  was  getting  upon  said 
wagon,  and  while  he  was  upon  one  of  the  wheels  of  said 
wagon,  the  said  **  Joe'*  who  was  then  and  there  acting 
for  defendants  and  exercising  his  power  to  superintend, 
direct  and  control  the  operation  of  the  said  wagon,  neg- 
ligently and  carelessly  caused  said  wagon  to  be  drawn 
forward,  without  warning  or  notification  to  plaintiff, 
although  the  said  '*  Joe**  knew,  or  by  the  exercise  of 
proper  care  might  have  known,  that  plaintiff  was  on 
the  wheels  of  said  wagon  and  about  to  climb  upon  said 
wagon.  Plaintiff  states  that  in  consequence  of  the  neg- 
ligent and  careless  movement  of  said  wagon  as  afore- 
said he  was  thrown  violently  to  the  ground,  and  his 
right  leg  and  right  side  bruised  and  the  sight  of  the 
right  eye  permanently  destroyed  and  causing  him  great 
bodily  pain.* 

**The  court  refused  to  direct  a  verdict  for  defend- 
ants and  refused  to  declare  Kuhr  was  a  fellow-servant 
of  plaintiff  at  the  instant  of  the  accident.  At  defend- 
ants* request  the  jury  was  told  no  presumption  of  neg- 
ligence on  the  part  of  defendants  arose  from  the  fact  of 
the  accident,  but  the  burden  was  on  plaintiff  to  show 
he  was  injured  because  of  defendants*  negligence  in 
starting  while  plaintiff  was  attempting  to  get  into  the 
wagon ;  that  it  was  not  negligence  to  start  if  defendants 
did  not,  or  by  the  exercise  of  ordinary  care  would  not, 
have  known  plaintiff  was  attempting  to  get  in  at  the 
time ;  that  if  plaintiff  slipped  and  fell,  but  not  as  the  re- 
sult of  any  act  of  defendants  or  its  agents  or  servants, 
the  verdict  must  be  for  defendants.  On  the  issues  of 
whether  or  not  Kuhr  was  a  vice-principal  usually,  and 
whether  he  was  acting  as  vice-principal  or  fellow-serv- 
ant when  he  drove  f orwrd  just  as  plaintiff  was  stepping 
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into  the  wagon,  the  court  gave  these  instructions,  to 
which  defendants  excepted : 

^  *  *  The  court  instructs  the  jury  that  if  you  find  and 
believe  from  the  evidence  that  Joseph  Kuhr  was  em- 
ployed by  defendants  and  Vas  a  foreman  in  charge  of 
the  team  and  wagon  in  question,  and  the  man  employed 
on  and  about  said  wagon,  and  by  virtue  of  his  employ- 
ment and  position  had  immediate  control  and  direction 
of  plaintiff  and  others  engaged  in  working  on  and  about 
said  wagon  and  had  authority  to  direct  and  control 
plaintiff's  work,  then  the  said  Joseph  Kuhr  was  a  vice- 
principal  and  was  not  a  fellow-servant  of  plaintiff. 

**  *The  jury  are  instructed  that  if  the  negligence 
of  a  foreman  arises  out  of  and  is  the  direct  result  of  the 
exercise  of  authority  conferred  upon  him  by  the  master, 
as  a  foreman,  the  master  will  be  liable  for  such  negli- 
gence, but  if  the  negligence  complained  of  consists  of 
some  act  committed  or  done  by  him  which  relates  to  his 
duties  as  a  co-laborer  with  those  under  his  control,  and 
which  might  just  as  readily  have  happened  with  one  of 
them  having  no  such  authority,  their  employer  will  not 
be  liable.  If  you  find  and  believe  from  the  evidence 
that  plaintiff  on  or  about  the  29th  of  January,  1907, 
was  in  the  employ  of  defendants  and  that  while  so  em- 
ployed and  while  acting  in  the  line  of  his  duties  he  was 
getting  upon  the  wagon  in  question  and  while  upon  one 
of  the  wheels  of  said  wagon,  said  wagon  was  started 
forward  by  the  driver  Joseph  Kuhr  and  that  plaintiff 
did  not  know  that  said  wagon  was  about  to  be  moved 
and  that  no  notice  or  warning  was  given  him  of  the 
moving  of  said  wagon  and  that  the  starting  forward 
of  said  wagon  was  the  direct  cause  of  the  injuries  to 
plaintiff,  and  if  you  further  believe  from  the  evidence 
that  the  said  Joseph  Kuhr  was  a  foreman  or  vice- 
principal  of  defendants  as  defined  in  instruction  No.  1, 
and  ttiat  in  starting  said  wagon  forward  the  said 
Joseph  Kuhr  was  in  the  exercise  of  his  authority  and 
not  merely  in  the  discharge  of  his  duties  as  a  co-laborer 
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of  plaintiff,  and  if  you  further  find  that  at  the  time  of 
receiving  said  injuries,  plaintiff  was  himself  exercising 
ordinary  care  and  prudence,  then  your  verdict  will  be 
for  the  plaintiff/ 

**A  verdict  for  $2500  was  returned  in  plaintiff's 
favor  and  judgment  having  been  rendered  in  accord- 
ance with  it,  this  appeal  was  taken. 

*'Kuhr  was  foreman  of  the  wagon  crew  and  the 
other  members  were  under  his  authority.  The  wagon 
was,  so  to  speak,  a  detached  place  of  operation  where 
part  of  defendants'  business  was  carried  on  under 
Ruhr's  control.  He  was  empowered  to  employ  men  for 
his  crew,  regulate  their  work  and  let  them  go  at  his 
pleasure.  Those  facts  were  presented  in  the  first  in- 
struction, and  the  jury  were  told  if  they  found  them  to 
exist,  Kuhr  was  a  vice-principal  and  not  a  fellow-ser- 
vant of  the  plaintiff.  The  court  did  not  err  in  this  rul- 
ing. [Miller  v.  Railroad,  109  Mo.  1.  c.  357;  Russ  v. 
Railroad,  112  Mo.  45;  Edge  v.  Electric  Ry.  Co.> 
206  Mo.  471.]  We  will  say  all  the  instruc- 
tions strike  us  as  accurate  and  fair,  and  if 
the  case  should  have  gone  to  the  jury  on  the  questions 
of  whether  Kuhr  was  a  vice-principal  or  fellow-servant, 
and  in  which  capacity  he  was  acting  at  the  moment  of 
the  accident,  the  issues  were  well  presented.  The  main 
part  of  Ruhr's  task  was  to  drive  the  wagon  and  team. 
He  did  this  as  well  as  control  the  hauling  and  giving 
orders  tcr  the  men.  Hence  he  discharged  two-fold  func- 
tions, and  the  principal  inquiry  is  whether  the  entire 
evidence  proved  he  was  acting  as  a  common  member  of 
the  wagon  crew  at  the  instant  he  drove  forward  and 
caused  plaintiff's  hurt,  or  as  vice-principal.  Counsel 
for  defendants  insist  the  evidence  shows  beyond  in- 
ference to.  the  contrary,  the  starting  of  the  wagon  was 
an  act  incident  to  his  ordinary  duties  as  driver,  and  in 
no  sense  an  exercise  of  his  authority  as  foreman.  The 
leading  opinion  in  this  State  on  what  is  denominated 
the  dual  capacity  doctrine,  is  Fogarty  v.  Transfer  Co., 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  125 

Mclntyre  t.  Tebbetts. 

180  Mo.  490,  wherein  it  appeared  the  driver  of  a  freight 
wagon  had  heen  injured  by  the  negligent  act  of  a  fore- 
man. Many  of  the  facts  were  like  those  we  have  here, 
but  one  distinguishing  circumstance  appeared.  Said 
foreman  took  the  lines  from  Fogarty  and  undertook  to 
back  the  wagon  himself ;  thereby  assuming,  Ly  virtue  of 
the  authority  vested  in  him  as  foreman  to  supersede 
the  regular  driver  in  the  performance  of  a  task  the  fore- 
man had  not  been  performing  before,  and  in  the  course 
of  which  he  hurt  the  driver.  In  the  case  at  bar,  when 
Kuhr  started  the  team  forward  and  hurt  plaintiff,  he 
simply  continued  to  drive ;  for,  properly  considered,  he 
was  driving  while  he  held  the  lines  as  the  wagon  and 
team  stood  waiting  for  plaintiff.  It  is  plain  the  careless 
act  of  the  foreman  in  the  Fogarty  case  wears  more  the 
appearance  of  an  exercise  of  mastery  than  does  Ruhr's 
as  the  opinion  shows  (1.  c.  512) ;  and  hence  it  does  not 
follow  the  capacity  in  which  Kuhr  acted  was  for  the 
jury,  merely  because  the  Supreme  Court  held  the  ques- 
tion of  capacity  was  for  the  jury  in  the  Fogarty  case^ 
In  Bien  v.  Transit  Co.,  108  Mo.  App.  399,  this  court  ap- 
proved the  submission  of  a  like  question  on  the  author- 
ity of  the  Fogarty  opinion,  and  it  is  charged  now  by 
counsel  for  the  defendant  that  in  doing  so  we  misled 
tiie  court  below  in  the  present  case  into  submitting  to 
the  jury  what  was  really  a  court  matter.  The  facts  of 
the  Bien  case  regarding  the  magnitude  and  complica- 
tion of  the  affairs  controlled  by  the  foreman  who 
figured  therein  are  so  unlike  those  before  us  as  to  put 
that  authority  out  of  point ;  but  we  seize  the  opportu- 
nity to  call  counsePs  attention  to  the  fact  that  the  Su- 
preme Court  in  Hollweg  v.  Tel.  Co.,  195  Mo.  149,  and 
Edge  V.  Railroad,  206  Mo.  471,  494,  approved  and 
quoted  from  the  opinion  in  the  Bien  case.  Counsel  say 
we  misconceived  the  import  of  the  Fogarty  case  in  hold- 
ing it  was  applicable  to  an  accident  that  had  happened 
in  this  State,  because  the  Supreme  Court  held  the  ques- 
tion was  a  jury  one  in  obedience  to  the  law  of  Illinois 
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where  the  Fogarty  accident  happened.  This  contention 
is  nnsound.  The  Snpreme  Court  showed  in  the  Fogarty 
opinion  (1.  c.  511)  the  law  of  Illinois  and  the  law  of  Mis- 
souri as  regards  when  the  issue  of  vice-principal  or 
fellow-servant  is  for  jury  or  court,  are  not  different. 
The  courts  of  Missouri  and  Illinois  hold  alike  on  this 
inatter,  and  that  the  question  is  for  the  jury  when  the 
facts  are  in  dispute  or  reasonable  men  may  come  to 
different  conclusions  from  them,  and  is  for  the  court 
when  the  evidence  will  permit  but  one  conclusion. 
[Norton  Bros.  v.  Nadebok,  190  111.  1.  c.  599.]  What  we 
have  said  supra  is  more  by  way  of  answer  to  the  at- 
tack of  counsel  on  the  opinion  in  the  Bien  case  than  in 
decision  of  this  one. 

*'Some  of  the  early  Missouri  opinions  either  ex- 
plicitly or  implicitly  refused  to  determine  the  master's 
liability  for  an  injury  to  an  employee  by  a  co-employee, 
upon  the  theory  that  a  superior  servant  or  foreman 
might  do  twofold  duties,  and  the  master  be  liable  for 
his  carelessness  while  engaged  in  the  performance  of 
one  class  of  duties,  because  the  superior  servant  was 
then  exercising  the  master's  authority,  and  not  be  an- 
swerable in  the  other  class,  when  he  was  performing 
duties  common  to  him  and  the  injured  servant.  [Hutson 
V.  Railroad,  50  Mo.  App.  300;  Hughlett  v.  Lumber  Co., 
53  Mo.  App.  87;  Dayharsh  v.  Railroad,  103  Mo.  570; 
Russ  V.  Railroad,  112  Mo.  45.]  We  will  not  examine 
the  facts  and  doctrine  of  those  cases,  because  the  dual- 
service  theory  is  established  as  the  law  of  the  State  by 
the  recent  decisions.  [Fogarty  v.  Transfer  Co.,  supra.J 
Lawyers  disagree  in  their  opinions  about  the  soundness 
of  that  doctrine,  but  if  it  is  to  be  a  rule  of  decision,  the 
facts  of  the  present  case  invoke  it  with  peculiar  force. 
Unlike  the  foreman  in  the  Bien  case,  Kuhr  was  charged 
with  the  regular  performance  of  common  duties,  where- 
in he  was  a  co-worker  with  the  wagon  crew.  The  rule  is 
more  acceptable  in  such  a  case  than  where  the  foreman 
or  vice-principal  was  not  charged  with  any  service  com- 
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mon  to  other  employees,  but  of  his  own  volition  under- 
took an  act  of  oommon  service  and  in  performing  it 
hurt  a  workman.  Long  reflection  has  failed  to  reveal 
how  Kuhr's  act  of  driving  forward  involved  an  exercise 
of  authority.  It  seems  to  us  to  have  been  beyond 
doubt  an  act  of  conunon  service  which  was  done  in  the 
course  of  his  ordinary  task.  We  cannot  imagine  a  case 
wherein  a  person  who  is  both  foreman  and  common 
employee  could  do  an  act  more  clearly  pertaining  to  the 
latter  capacity  rather  than  foremanship,  than  was 
Kuhr^s  starting  the  team.  The  causal  act  of  Kuhr  was 
within  the  description  in  Bane  v.  Irwin,  172  Mo.  306^ 
317,  of  what  is  a  fellow-servant's  act  though  done  by 
one  who  is  foreman,  too.  *We  agree  with  counsel  for 
defendant,  *'It  is  the  act  and  not  the  rank  of  the  vice- 
principal  which  determines  whether  two  employees  are 
fellow-servants.*'  In  this  case  the  acts  of  Gibbs  were 
the  acts  of  the  master.  It  is  true  that,  according  to  the 
evidence,  Gibbs  at  times  did  the  work  of  a  servant  in 
loading  and  firing  the  shots,  and  had  the  injury  oc- 
curred while  he  was  performing  a  servant's  duty,  he 
and  plaintiff  would  have  been  fellow-servants,  but  it  is 
clear  that  the  negligence  in  this  case  was  the 
negligent  .  order  to  plaintiff  to  return  to  the 
dangerous  place  and  fire  the  remaining  shot 
and  the  injury  was  the  consequent  result  of  that 
order,  and  not  the  negligent  loading  and  tamp- 
ing of  the  shot.  While  Gibbs  acted  in  a  dual  capac- 
ity, the  injury  here  resulted  from  the  order  in  making 
which  he  represented  the  master.'  We  are  cited  to 
HoUweg  V.  Tel.  Co.,  195  Mo.  1.  c.  166,  as  an  authority 
for  plaintiff.  In  that  case  the  foreman  of  a  depart- 
ment caused  an  injury  to  a  fellow  employee,  by  making 
the  place  where  the  latter  worked  unsafe  during  the 
temporary  absence  of  the  regular  operator  of  the  ma- 
chine. The  foreman  attempted  to  operate  the  machine, 
left  a  block  of  wood  on  the  table  and  this  block  was  the 
cause  of  the  injury.    Said  case  may  rest  on  the  ground 
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that  the  master's  non-delegable  duty  to  use  ordinary 
<;are  to  furnish  the  servant  a  safe  place  to  work,  was 
broken.  The  Dayharsh  case  was  distinguished  on  the 
same  ground  in  the  Fogarty  opinion  which  examines 
and  discriminates  the  various  Missouri  decisions.** 

In  addition  to  what  has  been  said  by  the  Court  of 
Appeals  regarding  the  law  of  this  case,  I  wish  to  add 
the  following  observations : 

The  record  shows  that  the  main  duty  of  Kuhr,  in 
fact  practically  all  of  his  duties,  were  that  of  a  common 
laborer,  engaged  to  haul  and  deliver  buggies  and  car- 
riages to  various  depots  in  the  city  of  St.  Louis,  but 
occasionally,  when  extra  help  was  needed  to  unload 
the  buggies  and  carriages,  either  he  or  one  Been,  a 
clerk  in  the  office  of  the  defendants,  would  employ  one 
or  two  persons  for  a  few  hours  for  that  purpose,  which 
in  all  probability  did  not  take  more  than  five  minutes 
a  week  of  Kuhr  *s  time,  and  all  the  remainder  of  his  time 
and  duties,  as  previously  stated,  were  devoted  to  haul- 
ing and  delivering  the  vehicles  mentioned. 

The  legal  proposition  here  presented  is,  did  the 
devotion  of  that  five  minutes,  or  whatever  number  they 
may  have  been,  in  occasionally  employing  those  men, 
constitute  Kuhr  a  vice-principal  in  the  control  and  man- 
agement of  that  entire  business?    I  think  not. 

Suppose  Kuhr  had  never  employed  any  men  at  any 
time,  but  they  had  always  been  employed  by  Been  ex- 
olusively,  could  it  then  be  said  that  Kuhr  was  a  vice- 
principal  simply  because  he  was  the  driver  of  the  team 
and  assisted  in  unloading  the  vehicles  ?  I  again  say  no ; 
and  if  that  is  not  true,  then  every  employee  would  be  a 
\dce-principal. 

Again  suppose  in  this  particular  instance  Been  had 
employed  the  plaintiff  instead  of  Kuhr,  would  that  fact 
have  constituted  the  laborer  a  vice-principal?  I  think 
not ;  no  more  than  where  a  farmer  employs  two  men  to 
gather  com  and  directs  one  of  them  to  drive  the  team 
and  wagon.    In  each  case  they  would  be  fellow-servants 
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and  that  relation  wonld  not  be  changed  even  though  the 
other  party  had  been  employed  by  the  driver,  at  the 
request  of  the  farmer,  except  as  to  the  act  of  employ- 
ment. In  all  other  respects  they  would  be  fellow-serv- 
ants. I  think  this  cannot  be  seriously  questioned ;  and 
by  parity  of  reasoning  the  same  rule  should  and  does 
apply  to  the  case  at  bar.  The  plaintiff  and  Kuhr,  at  the 
time  the  former  was  injured,  were  engaged  in  a  common 
employment,  namely,  the  hauling  and  delivery  of  the 
carriages,  and  the  mere  fact  that  Kuhr  had  some  hours 
before  employed  plaintiff  to  assist  him  in  doing  that 
common  work  did  not  change  their  legal  relations. 

The  case  of  Dayharsh  v.  Railroad,  103  Mo.  570, 
cited  by  Judge  Goode,  is  not  in  point,  as  he  properly 
ruled,  for  in  that  case  the  hostler  in  charge  of  the  round- 
house and  whose  negligence  caused  the  injury  was  un- 
questionably, and  at  all  times,  a  vice-principal.  But 
as  previously  stated,  in  this  case,  there  was  not  a  sem- 
blance of  such  relation  existing  between  plaintiff  and 
Kuhr,  nor  had  there  ever  been  except  the  brief  moment 
that  was  taken  by  the  latter  to  request  the  former  to 
assist  him  in  hauling  and  unloading  said  vehicles. 

I  am,  therefore,  clearly  of  the  opinion  that  the 
majority  opinion  of  the  Court  of  Appeals  correctly  de- 
clared the  law  of  the  case,  and  so  believing,  the  judg- 
ment of  the  circuit  court  should  be  reversed. 

Graves,  Paris  and  Bond,  J  J.,  concur;  Walker,  J., 
dissents  in  separate  opinion  in  which  Lamm,  C.  J.,  and 
Brown,  J.,  concur. 

DISSENTING  OPINION. 

WALKER,  J.— I  dissent  from  the  conclusion 
reached  in  the  majority  opinion  that  Kuhr,  the  driver 
of  the  team,  was  not  a  vice-principal  at  the  time  plain- 
tiff received  the  injuries  which  constitute  the  basis  of 
this  action.    So  pronounced  is  Ruhr's  general  relation 
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as  a  vice-principal  to  plaintiff  and  the  other  employees 
that  the  St.  Louis  Court  of  Appeals,  in  its  statement  of 
the  facts,  found  it  necessary  to  say  when  this  case  was 
reviewed  by  that  court,  140  Mo.  App.  116,  that:  '*Kuhr 
had  command  over  the  employees  who  assisted  in  load- 
ing and  unloading  the  wagon  and  accompanied  it  from 
the  warehouse  or  factory  to  the  depot,  and  besides 
directing  these  employees  he  hired  them;"  and  in  its 
opinion  following  the  statement  of  facts  the  said  court 
further  says :  **Kuhr  was  foreman  of  the  wagon  crew 
and  the  other  members  were  under  his  authority. 
.  .  .  He  was  empowered  to  employ  men  for  his  crew, 
regulate  their  work  and  let  them  go  at  his  pleasure.'^ 
These  indubitable  facts  are  admitted  in  the  same  words 
in  the  majority  opinion,  which  holds  nevertheless  that 
Kuhr  and  the  plaintiff  were,  at  the  time  the  latter  re- 
ceived the  injuries,  fellow-servants,  and  hence  defend- 
ants are  not  liable. 

This  court  has  many  times  defined  the  term  vice- 
principal.  One  of  the  recent  definitions,  not  different 
in  principle  from  the  others,  but  to  be  commended  for 
its  terseness,  is  that  *'a  vice-principal  is  one  entrusted 
by  the  master  with  power  to  superintend,  direct  or 
control  workmen '\  [Burkard  v.  Leschen  &  Sons  Rope 
Co.,  217  Mo.  466.]  It  is  said  in  this  same  case  (Syl.  2) 
that  '*if  plaintiff  was  under  the  control  and  direction 
of  another  one  of  defendant's  employees,  who  directed 
him  what  to  do  and  was  his  superior  in  the  particular 
work  they  were  performing  at  the  time,  although  they 
worked  together  at  the  same  common  work,  they  were 
not  fellow-servants,  but  the  other  was  the  defendant's 
vice-principal.''  In  an  earlier  case  (Moore  v.  Rail- 
road, 85  Mo.  588)  often  subsequently  approved,  it  is 
held  that  fellow-servants  are  those  engaged  in  the  same 
common  work  without  any  dependence  upon  or  relation 
to  each  other  except  as  co-laborers  without  rank.  [See 
also  Burkard  v.  Rope  Co.,  supra.]  These  definitions 
are  hallmarks  in  the  law  of  Master  and  Servant,  but  it 
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is  not  inappropriate  that  they  should  he  posted  here 
preliminary  to  a  presentation  of  the  facts  from  which 
we  will  he  enahled  to  determine  the  relation  of  Kuhr  to 
plaintiff  and  the  other  employees,  regardless  of  the  ad- 
missions. 

The  facts  are  as  follows : 

That  Kuhr  hired  the  plaintiff;  that  he  was  author- 
ized to  direct  and  did  direct  plaintiff's  labor;  and  that 
he  was  in  the  exercise  of  this  authority  when  he  ordered 
plaintiff  to  leave  his  place  on  the  wagon,  while  en  rotUe 
to  the  point  of  unloading,  and  take  the  pinch  bar,  an 
instrument  which  had  been  used  in  the  labor,  to  the  shop 
and  to  hurry  back  as  there  was  not  much  time  to  get  the 
load  into  a  car.  Plaintiff  was  in  the  immediate  line  of 
his  duty  when  returning  from  said  errand,  he  attempted 
to  mount  the  wagon  at  a  point  where  Kuhr  said  he 
would  wait  for  him;  in  attempting  so  to  do,  plaintiff 
was  injured  by  the  precipitate  starting  of  the  wagon  by 
Kuhr,  just  as  plaintiff  placed  his  foot  on  the  hub  for 
the  purpose  of  resuming  his  former  position  to  accom- 
pany the  wagon  to  its  destination  where  he  was,  under 
Kuhr 's  direction,  to  assist  in  unloading  same.  Through- 
out the  entire  transaction,  therefore,  there  runs  plain 
as  a  pikestaff,  the  impress  of  Kuhr's  authority;  true, 
his  mere  starting  or  stopping  of  the  wagon  was,  in  it- 
self, the  act  of  an  employee,  or,  if  you  choose,  a  fellow- 
servant  ;  but  this  act  alone,  under  a  fair  interpretation 
of  the  evidence,  as  we  view  it,  does  not  determine  the 
character  of  Kuhr's  relation  to  plaintiff  during  the 
period  of  the  latter 's  employment,  but  all  of  the  per- 
tinent facts  are  to  be  considered  together  so  as  to  form, 
if  possible,  a  connected  and  harmonious  whole  which 
will  support  a  reasonable  conclusion  as  to  the  nature 
of  the  relation.  Every  other  fact  except  the  starting 
of  the  wagon  points  directly  to  Kuhr's  dominance  over 
the  plaintiff  during  the  employment,  and  to  hold  that 
Kuhr  was  not  a  vice-principal  at  that  moment  neces- 
sitates a  severance  or  separation  of  that  act,  at  the  in- 
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stant  of  its  occurrence,  from  all  the  other  facts  in  the 
case,  followed  as  is  shown  by  the  testimony,  by  a  re- 
sumption of  Ruhr's  right  of  supervision  inmiediately 
thereafter.  As  we  have  stated,  it  is  admitted  by  the 
majority  opinion  that  Kuhr's  general  relation  to  plain- 
tiff, except  at  the  instant  of  starting  the  wagon,  was 
that  of  a  vice-principal.  Whether  admitted  or  not,  it  is, 
in  our  opinion,  a  conclusion  which  flows  naturally  from 
the  facts.  If  this  be  true,  then  Kuhr,  at  the  moment  he 
started  the  wagon,  occupied,  under  the  facts  here,  the 
the  same  relation  to  plaintiff  as  at  other  periods  of  the 
employment.  This  is  clearly  demonstrable.  Kuhr's 
status  or  relation  was  dependent  upon  his  authority  to 
employ  plaintiff,  his  supervision  of  plaintiff's  work 
during  such  employment,  with  the  added  authority  to 
discharge  plaintiff,  whether  at  his  will  or  when  the 
work  was  completed,  is  not  material.  All  of  these  req- 
uisites to  the  creation  of  the  status  of  a  vice-principal 
existed  not  at  intervals  during  the  employment,  but 
throughout  the  continuance  of  same,  whether  plaintiff 
was  assisting  in  loading  or  unloading  the  wagon  or 
climbing  on  or  off  of  same,  if  at  the  time  plaintiff  was 
acting  in  the  line  of  his  duty  and  under  the  supervision 
of  Kuhr,  facts  which  are  not  gainsaid.  Kuhr  in  the 
prosecution  of  the  work  in  which  they  were  engaged, 
was  empowered,  not  as  a  teamster,  but  as  a  representa- 
tive of  the  master  to  stop  or  start,  not  only  the  wagon, 
but  the  entire  work  as  he  willed.  In  the  exercise  of 
this  power  he  halted  the  progress  of  the  wagon  en  route 
to  the  station  to  enable  plaintiff  to  take  the  pinch  bar 
to  the  shop  and  return  and  assist  in  the  unloading;  in 
the  further  exercise  of  this  power,  with  a  knowledge  of 
plaintiff's  return  and  his  attempt  to  mount  the  wagon, 
Kuhr  negligently  started  same,  resulting  in  plaintiff's 
injuries.  In  the  presence  of  these  facts,  we  do  not  feel 
that  we  are  authorized  in  isolating  one  of  them,  in  no 
wise  different  from  the  others,  in  order  that  it  may  be 
held  that  Kulir  at  the  time  of  the  accident  was  a  fellow- 
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servant,  when  at  all  other  times  he  was  clearly  a  vice- 
principal.  The  conclusion  in  the  majority  opinion  can- 
not as  we  read  the  evidence,  be  reached  by  any  other 
method  of  reasoning;  and  we  respectfully  submit  that 
it  is  not  the  correct  one.  To  recapitulate :  Ruhr's  status 
as  a  vice-principal  or  fellow-servant  should  be  deter- 
mined not  by  one  isolated  act,  but  by  all  the  facts  in 
evidence,  which  define  his  relations  to  plaintiff  and  the 
other  employees,  viewed  in  the  light  of  his  admitted 
general  authority  in  the  premises. 

If,  as  we  have  contended,  Kuhr  was  a  vice-princi- 
pal, the  doctrines  in  regard  to  dual  capacities  and  su- 
perior servants  may  be  eliminated  from  consideration 
as  simply  serving  to  obscure  the  issue.  The  evidence 
discloses  none  other  than  the  relation  of  complete 
dominance  by  Kuhr  over  plaintiff  and  the  other  em- 
ployees. This  being  true,  it  is  not  material  that  Kuhr 
usually  in  his  relations  towards  the  master,  but  never 
towards  plaintiff  or  the  other  employees,  occupied  the 
relation  simply  of  a  common  teamster.  What  does  it 
matter,  under  this  state  of  facts,  whether  the  defend- 
ants themselves  or  Kuhr,  their  alter  ego,  started  the 
wagon  !   Under  either,  defendants '  liability  is  the  same. 

In  brief  the  crucial  difference  between  the  ma- 
jority and  this  opinion  is  the  construction  placed  on 
Kuhr's  act  in  starting  the  wagon;  the  majority  opinion 
holding  that  it  was  the  act  of  an  ordinary  teamster  who 
bore  no  relation  to  the  other  employees  than  that  of  a 
colaborer,  and  that  this  relation  is  determinable  from 
the  fact  that  he  was  acting  as  a  teamster  at  the  particu- 
lar moment  plaintiff  was  injured;  while  we  contend 
that  his  relation  should  be  determined,  not  by  this  one 
act,  but  from  all  of  the  facts  bearing  on  his  authority, 
including,  of  course,  this  act  and  all  others.  In  other 
words,  is  the  truth  of  a  matter  in  issue  (in  this  in- 
stance the  nature  of  a  relation)  to  be  determined  by 
one  or  all  of  the  facts  in  evidence ;  if  the  latter,  then  we 
insist  that  Kuhr  was  a  vice-principal  at  the  time  of 
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starting  the  wagon,  and  that  defendants  are  liable  for 
plaintiff's  injuries. 

NoRTONi,  J.,  of  the  Court  of  Appeals,  supplements 
his  dissenting  opinion  in  this  case  by  certifying  same  to 
this  court  on  the  ground  that  the  ruling  in  the  majority 
opinion  in  said  court  is  in  conflict  with  Dayharsh  v. 
Railroad,  103  Mo.  570.  In  that  case,  one  Stephens,  a 
** night  hostler'*  (which  meant  in  that  connection  one 
charged  with  the  care  of  locomotive  engines  while  in 
the  roundhouse  at  night)  was  authorized  to  supervise 
and  direct  the  labor  of  others  engaged  with  him  in  the 
performance  of  his  duties.  While  one  of  the  men  was 
underneath  an  engine  shoveling  out  cinders,  Stephens 
started  it  and  crushed  the  former's  ankle.  These  co- 
laborers  were  held  not  to  be  fellow-servants,  but  that 
Stephens 's  right  of  dominance  made  him  the  represent- 
ative of  the  master,  and  that  the  latter  was,  therefore, 
liable  for  the  injury,  although  at  the  moment  of  its  oc- 
currence Stephens  was  engaged  in  ordinary  labor.  In 
no  material  particular  does  this  case  differ  from  the 
one  at  bar,  save  in  the  instrumentalities  causing  the  in- 
juries, and  we  agree  with  the  learned  judge  of  the  Court 
of  Appeals  in  his  dissenting  opinion  that  the  result  here 
should  be  the  same  as  in  the  Dayharsh  case,  so  far  as 
regards  the  determination  of  the  relation  of  the  actors 
in  each  case. 

In  Russ  V.  Railroad,  112  Mo.  45,  a  section  foreman 
charged  with  the  supervision  of  a  number  of  men  on  a 
line  of  railway  and  a  coiaborer  with  them,  directed  a 
keg  of  water  to  be  placed  on  a  handcar,  and  while  he 
and  the  others  were  propelling  same  it  was  derailed  by 
the  keg  falling  off  on  the  track,  and  plaintiff,  one  of 
the  laborers,  was  injured.  It  was  held  that  the  fore- 
man was  a  vice-principal  and  that  the  master  could 
not  escape  liability  because  the  foreman  was  at  the  time 
of  the  accident  engaged  with  the  others  in  the  ordinary 
labor  incident  to  their  employment. 
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The  ruling  in  the  Buss  case  (supra)  is  approved 
under  a  somewhat  similar  state  of  facts  in  Boyd  v.  Bail- 
road,  236  Mo.  54,  80. 

Hollweg  V.  Bell  Telephone  Co.,  195  Mo.  149,  is  a 
kindred  case  to  the  one  at  bar.  Hollweg,  while  operat- 
ing a  machine  under  the  general  direction  of  a  foreman 
engaged  in  like  labor,  was  injured.  It  was  held  that  the 
foreman  was  a  vice-principal  and  the  fact  that  he  had 
a  few  moments  before  the  accident  been  operating  the 
same  machine  as  a  colaborer  of  Hollweg,  did  not  lessen 
the  master's  liability. 

But  why  burden  the  record  with  the  citation  of 
further  authorities  in  support  of  the  conclusion  we  have 
reached?  Viewed  from  our  vantage,  they  clearly  sup- 
port the  result  of  our  reasoning;  viewed  from  that  of 
the  author  of  the  majority  opinion  (whose  learning  and 
judgment  we  generally  appreciate  and  admire)  they  do 
not.  Precedents,  at  best,  are  but  persuasive,  and,  after 
all,  the  conclusion  in  each  case  must  rest  primarily 
upon  its  own  facts.  Thus  buttressed,  we  can  reach  no 
other  conclusions  in  this  case  satisfactory  to  our  con- 
science and  judgment  than  that  Kuhr  was  a  vice-princi- 
pal at  the  time  of  plaintiff's  injuries,  and  that  the  de- 
fendants are  liable  therefor.  As  a  consequence,  it  fol- 
lows that  the  judgment  of  the  Court  of  Appeals  should 
be  reversed,  and  that  of  the  trial  court  affirmed.  Lamm, 
C.  J.,  and  Brown,  J.,  concur  in  this  opinion. 


MAY  E.  EIVABD  et  al.  v.  MISSOURI  PACIFIC 
RAILWAY  COMPANY,  Appellant. 

In  Banc,  April  2,  1914. 

1.  JUDGMENT:  Rendered  on  Agreed  Statement:  Burden.  The 
proper  judgment  to  be  rendered  upon  an  agreed  statement  of 
facts  is  a  mere  legal  conclusion,  and  the  burden  rests  upon 
plaintiffs  to  show  that  the  Judgment  in  their  favor  is  the  only 
one  which  could  have  been  rendered  under  the  applicatory  law. 
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2.  ACKNOWLEDGMENT:  Married  Woman:  PHor  to  Enabling 
Act:  Private  Seal  of  Mayor.  A  deed  made  in  1857  by  a  married 
woman  and  her  husband,  "acknowledged  in  proper  form  before 
M.  J.  Payne,  Mayor  of  the  City  of  Kansas"  and  reciting  that  the 
same  was  given  "under  his  hand  and  priyate  seal,  there  being 
no  seal  of  office  provided/'  conveyed  land  lying  in  Jackson 
county  belonging  to  the  wife.  The  acknowledgment  contain- 
ing a  recital  of  every  necessary  statutory  requirement,  includ- 
ing an  examination  of  the  wife  separate  and  apart  from  her 
husband,  the  failure  to  style  the  seal  impression  following  the 
name  of  the  officer  an  "official  seal"  did  not  affect  the  validity 
of  the  conveyance  as  between  the  parties  thereto  or  as  to  her 
heirs. 

3.  MARRIED  WOMAN'S  DEED:  Correction  in  Matters  of  De- 
scription. A  married  woman  prior  to  the  enabling  acts  could 
convey  her  land  by  joining  her  husband  in  a  deed;  and  if  such 
was  made  and  acknowledged  in  full  conformity  with  all  legal 
requirements  on  her  part,  a  court  of  equity  in  1857,  having 
acquired  jurisdiction  of  her  and  her  husband  by  publication 
to  them  as  non-residents,  also  in  strict  compliance  with  law, 
had  power  to  correct  the  deed  in  matter  of  description  of  the 
land,  and  such  decree  vested  the  title  in  the  deed's  grantees 
as  fully  as  if  the  deed  had  contained  a  true  description. 

Held,  by  GRAVES,  J.,  with  whom  WOODSON  and  WALKER, 
JJ.,  concur,  that  said  decree,  reciting  that  "it  is  ordered, 
adjudged  and  decreed  that  the  title  to  said  real  estate  pass 
to  and  vest  in  plaintiffs  as  against  defendants,  as  well  as 
against  all  others  claiming  under  them,"  not  only  corrected 
the  misdescription  in  the  deed,  but  went  further  and  vested 
the  title  in  the  plaintiffs;  and  not  being  void  upon  its  face, 
is  an  insurmountable  barrier  to  a  recovery  by  the  heirs  of 
the  defendants  therein  in  a  collateral  suit,  in  total  dis- 
regard of  any  defect  in  the  deed  or  its  acknowledgment. 

4.  '  :  :  Jurisdiction.  There  is  a  wide  distinction  be- 
tween the  erroneous  exercise  of  jurisdiction  and  a  lack  of 
jurisdiction.  A  court  of  equity  had  jurisdiction  in  1857  of  the 
subject-matter  of  correcting  a  misdescription  of  the  land  in  a 
deed  made  by  a  married  woman,  and  if  it  acquired  jurisdiction 
over  her  person  in  the  manner  prescribed  by  statute,  any 
errors  committed  by  it  in  the  trial  of  the  case  can  be  corrected 
only  by  appeal,  and  its  decree  correcting  the  description  can- 
not be  successfully  attacked  in  a  collateral  proceeding,  either 
by  her  or  her  heirs.  If  the  court  had  no  jurisdiction,  then  its 
decree  is  void,  and  it  can  be  collaterally  assailed. 

6.  ESTOPPEL:  Available  Though  not  Pleaded.  Where  the  basis 
of  the  defense  of  estoppel  appears  in  the  agreed  statement  of 
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foots  which  plaintiffs  offered  in  evidence  as  the  ground  of 
their  right  to  recover,  estoppel  is  availiEtble  against  them  with- 
out being  specially  pleaded. 


6.  :     Recovery  for  Value  of  Land  Sold:     Accounting  for 

Consideration.  In  a  suit  for  the  value  of  land  appropriated 
by  a  railway  company,  which  is  a  mere  substitute  for  eject- 
ment for  the  land  itselt  the  plaintiffs  cannot  recover  without 
accounting  to  the  defendant  for  the  money  paid  to  their  an- 
cestor for  a  deed,  made  by  her,  alleged  to  be  void  because 
she  was  at  the  time  a  married  woman  and  there  were  such 
irregularities  in  her  acknowledgment  as  it  is  alleged  rendered 
the  deed  invalid. 

7.  LIMITATIONS:  Suit  for  Value  of  Land  Appropriated  .by  Rail- 
road: When  Cause  of  Action  Accrued:  Life  Estate.  Hdd,  by 
LAMM,  C.  J.,  in  a  concurring  opinion,  in  which  a  majority  of 
the  judges  concur,  that,  it  being  settled  doctrine  that  a  party 
whose  land  has  been  appropriated  by  a  railroad  company  for 
quasUpviblic  purposes,  is,  for  reasons  of  estoppel,  not  entitled 
to  recover  the  possession  of  the  land  by  ejectment  or  by  any 
possessory  action,  but  his  remedy  is  for  the  value  of  the  land 
wrongfully  appropriated,  the  cause  of  action  of  a  married 
finale  owner  who  had  previously  by  a  defective  deed  conveyed 
it,  to  recover  such  value,  accrued,  if  at  all,  when  the  railway 
comt>any  openly,  obviously,  entirely  and  wrongfully  appropriated 
it,  and  it  accrued  to  her  heirs,  if  at  all,  upon  her  death,  even 
though  it  was  thereafter  burdened  by  a  curtesy  in  favor  of 
their  father;  and  hence  as  she  died  in  1877,  a  suit  brought  by 
such  heirs  within  ten  years  after  the  father's  death  in  1899, 
was  barred  by  delay.  In  such  case  the  question  of  the  right  to 
possession  and  when  a  possessory  right  accrued  to  the  heirs 
is  not  involved,  but  is  entirely  out  of  the  case. 

Appeal  from  Jackson  Circuit  Court. — Hon.  James  E. 
Goodrich,  Judge. 

Kbvebsed. 

Martin  L.  Clardy  and  Edw.  J.  White  for  appellant. 

(1)  The  proposition  embraced  in  the  first  declara- 
tion, that  the  deed  from  Bivard  and  wife  to  Houck 
et  al.,  was  a  nullity  as  to  the  wife's  interest,  because 
not  acknowledged  as  required  by  the  statutes  in  force 
at  tiiie  time,  is  clearly  error.  The  conveyance  of  a  wife's 
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separate  property  is  not  void,  because  not  acknowl- 
edged. Seivers  v.  Kleeburg,  56  Mo.  196.  A  deed  ex- 
ecuted by  husband  and  wife  jointly  of  lands  inherited 
by  her,  prior  to  the  enactment  of  Sec.  3295,  R.  S.  1879, 
even  though  the  wife's  acknowledgment  is  defective, 
will  transfer  to  the  grantee  and  those  claiming  under 
him,  the  right  of  possession.  Williamson  v.  Albrect,  89 
Mo.  537 ;  Small  v.  Field,  102  Mo.  104;  Sharp  v.  McPike, 
62  Mo.  300.  As  to  this  land  from  her  father,  Augustine 
Rivard  was  a  femme  sole,  and  capable  of  contracting. 
Shroyer  v.  Nichol,  55  Mo.  264.  A  defectively  acknowl- 
edged deed  is  good  between  the  parties  and  constitutes 
a  color  of  title  sufficient  to  put  the  Statute  of  Limita- 
tions in  effect.  Dalton  v.  Bank,  54  Mo.  105;  Staples  v. 
Shackleford,  150  Mo.  471.  By  the  statute,  all  unac- 
knowledged deeds  recorded  a  year  before  the  act  of 
1887,  are  held  to  impart  notice.  Williams  v.  Butterfield, 
214  Mo.  412.  A  deed  acknowledged  before  the  mayor 
of  Kansas  City,  under  the  special  charter  of  Kansas 
City,  of  February  22, 1851,  was  good.  Linville  v.  Greer, 
165  Mo.  395.  The  fact  that  the  notary  omits  his  seal  is 
immaterial,  if  the  deed  is  admitted  to  record.  Mitchner 
V.  Holmes,  117  Mo.  185.  The  description  of  land  in  a 
deed  made  incorrect,  through  a  mutual  mistake,  is  al- 
ways the  subject  of  correction  by  a  court  of  equity. 
Hutsell  V.  Crewse,  138  Mo.  1.  (2)  The  second  dec- 
laration of  law,  that  the  decree  of  the  court  of  equity, 
reforming  the  deed  from  Augustine  and  Louis  Rivard 
to  Houck  et  al.,  was  void,  because  the  court  had  no 
jurisdiction  to  enter  such  a  decree  as  to  Augustine 
Rivard,  is  manifestly  error.  As  to  this  land,  cast  upon 
her  by  descent  from  her  father,  Augustine  Rivard  was 
a  femme  sole  and  capable  of  contracting.  Shroyer  v. 
Nichol,  55  Mo.  264.  Although  an  unacknowledged  deed 
of  a  married  woman  was  not  good  as  a  conveyance,  yet 
it  was  good  in  equity  as  a  contract  to  convey  and  was 
susceptible  of  reformation,  the  same  as  a  contract  of 
any  other  competent  person.   Kirkpatrick  v.  Pease,  202 
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Mo.  471.  Although  not  acknowledged,  the  deed  of  a 
married  woman,  as  to  her  separate  estate,  is  suflScient 
to  pass  the  equitable  fee.  Small  v.  Field,  102  Mo.  104 ; 
Sharp  V.  McPike,  62  Mo.  300.  And  the  correction  of  a 
deed  to  land  that  a  wife  inherits  and  as  to  which  she 
could  make  a  valid  contract,  is  authorized  in  Missouri. 
McReynolds  v.  Grubb,  150  Mo.  352.  (3)  Declaration 
No.  6,  given  by  the  court,  to  the  effect  that  the  Statute 
of  Limitations  did  not  commence  to  run  in  this  case,  in 
favor  of  the  defendant  or  anyone  under  whom  it  claims,. 
and  against  Mrs.  Rivard  and  her  grantees,  or  heirs^ 
until  the  death  of  her  husband,  Louis  Rivard,  is  directly 
counter  to  the  settled  principles  of  law  and  the  decisions 
in  this  and  other  States.  This  declaration  is  based 
upon  the  erroneous  theory  that  Louis  Rivard  held  a  life 
estate  in  this  land  at  the  time  of  his  death  as  an  estate 
by  curtesy,  cast  upon  him  by  the  law  on  the  death  of 
his  wife,  Augustine  Rivard.  Where  land  was  in  the  ad- 
verse possession  of  another,  at  the  time  of  descent  cast 
upon  a  married  woman,  the  Statute  of  Limitations  im- 
mediately attached  and  affected  the  whole  estate. 
Dehatre  v.  Edwards,  200  Mo.  246.  There  can  be  no 
tacking  of  disabilities  under  the  Missouri  limitation 
statute.  Rutter  v.  Carothers,  223  Mo.  631.  The  heirs 
of  Augustine  Rivard  had  only  three  years  after  her 
death  to  sue.  McKee  v.  Downing,  224  Mo.  115.  And 
where  limitation  has  commenced  to  run  against  an  an- 
cestor before  descent  cast,  it  continues  to  run  without 
interruption  against  the  heir  under  disability.  Schoffer 
V.  Dettie,  191  Mo.  377.  This  declaration  No.  6,  that  the 
Statute  of  Limitations  did  not  commence  to  run  until 
the  death  of  Louis  Rivard,  is  based  upon  the  erroneous 
proposition  that  he  had  a  valid  curtesy  in  the  land  at 
the  time  of  his  death.  Such  a  conclusion  is  wholly  in- 
consistent with  the  facts  admitted,  that  neither  Augus- 
tine Rivard,  nor  her  husband  nor  those  under  whom 
they  claimed  had  ever  been  in  possession  of  the  land, 
nor  paid  any  taxes  thereon,  since  the  year  1857,  be- 


Digitized  by 


Google 


140        SUPREME  COURT  OF  MISSOURI 


Rlvard  v.  Railroad. 


cause  the  wife  did  not  have  seisin  sufficient  to  base  an 
estate  of  curtesy  upon.  Evans  v.  Morris,  234  Mo.  1.  c. 
188;  1  Washburn  R  P.  (5  Ed.),  p.  122;  Tiedeman's  R. 
P.  (3  Ed.),  sec.  80;  Cox  v.  Boyce,  152  Mo.  581;  Martin 
V.  Trail,  142  Mo.  85;  Dozier  v.  Tolson,  180  Mo.  550. 
*  *  Mere  right  of  entry  or  right  of  action.  In  this  theio  is 
no  curtesy,  for  want  of  actual  seisin."  Dozier  v.  Tol- 
son, 180  Mo.  551. 

Elijah  Robi/nson,  R,  J.  Ingraham,  Frank  P.  Scbrec, 
J.  H.  Hawthorne,  Wm.  G.  Holt,  John  G.  Schaich  and 
John  G.  Park,  amici  curiae  for  certain  parties  situated 
similarly  to  appellant. 

James  C.  Williams  and  L.  H,  Waters  for  respond- 
ents. 

(1)  The  deed  dated  May  14, 1857,  from  Augustine 
Rivard  and  Louis  Rivard  her  husband,  to  Sol- 
omon Houck  and  others  was  defectively  acknowl- 
edged and  a  nullity  as  to  Augustine  Rivard, 
because:  At  the  time  this  deed  was  made,  the 
mayor  of  Kansas  City,  before  whom  it  was  acknowl- 
edged, was  not  authorized  to  take  the  acknowledgment 
of  a  married  woman.  Under  the  Revised  Statutes  of 
1845,  only  a  court  having  a  seal  or  some  judge,  justice 
or  clerk  thereof  was  authorized  to  take  the  acknowledg- 
ment of  a  married  woman.  R.  S.  1845,  sees.  17,  37,  pp. 
221,  225.  The  act  incorporating  Kansas  City  approved 
February  22, 1853,  in  article  2,  section  1,  provided  that 
article  3  of  the  act  incorporating  St.  Joseph  shall  be 
applicable  to  Kansas  City.  Laws  1853,  p.  244,  art.  2, 
sec.  1.  Sec  6  of  article  3  of  the  St.  Joseph  act  author- 
izes the  mayor  of  St.  Joseph  to  take  depositions  and 
acknowledgments  of  deeds,  etc.,  and  requires  him  to 
certify  the  same  under  the  seal  of  the  city.  Laws  1851, 
p.  90,  art.  3,  sec.  6.  The  Revision  of  1855  was  made 
by  the  Legislature  and  each  chapter  of  that  revision 
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was  a  separate  act.  Chapter  32  was  entitled  ''An  Act 
Regulating  Conveyances"  and  was  approved  December 
11, 1855.  That  act  provided  that  every  conveyance  of  a 
fee  or  of  a  freehold  estate  should  be  acknowledged 
by  some  court  having  a  seal,  or  by  some  judge,  justice 
or  clerk  thereof,  notary  public  or  some  justice  of  the 
peace  of  the  county  where  the  land  is  situated.  R.  S. 
1855,  pp.  357,  358,  sees.  15,  16,  17.  Section  17,  p.  358, 
R.  S.  1855,  amended  Section  17,  p.  221,  R.  S.  1845,  by 
authorizing  a  notary  public  to  take  the  acknowledgment 
of  a  deed.  Section  37,  p.  363,  R.  S.  1855  amended  section 
37,  p.  221,  R.  S.  1845,  by  enacting  that  *'any  court, 
judge,  justice  or  clerk  thereof  or  other  oflBcer  author- 
ized by  this  act  to  take  the  acknowledgment  of  a  deed 
may  take  and  certify  the  acknowledgment  of  a  married 
woman,  etc.''  A  subsequent  statute  revising  the  whole 
subject  of  the  former  one,  and  evidently  intended  as  a 
substitute  for  it,  operates  to  repeal  the  former,  al- 
though it  contains  no  express  words  to  that  effect. 
State  ex  rel.  v.  Skidds,  230  Mo.  102 ;  Hudson  v.  Wright, 
204  Mo.  423.  As  under  section  37  of  the  act  of  1855  no 
officer  could  take  the  acknowledgment  of  a  married 
woman  except  those  authorized  by  section  17,  it  follows 
that  the  mayor  of  Kansas  City,  not  being  included  in 
either  section  had  no  power  to  take  the  acknowledgment 
of  Mrs.  Augustine  Rivard  on  May  14,  1857  and  that 
the  deed  was  a  nullity  as  to  her.  While  section  37  of 
the  act  of  1855  to  *' Regulate  Conveyances"  by  virtue 
of  section  17  of  the  same  act  authorized  a  justice  of  the 
peace  to  take  acknowledgment  of  deeds  it  did  not  au- 
thorize the  mayor  to  do  so,  because  the  provision  of 
section  6,  article  3,  of  the  Act  of  February  22,  1851  ap- 
plicable to  Kansas  City,  with  respect  to  the  power  of 
the  mayor  to  take  acknowledgment  of  .eeds,  is  discon- 
nected entirely  from  the  provision  of  that  section  de- 
fining his  power  and  duties  as  a  justice  of  the  peace.  He 
took  the  acknowledgment  of  the  deed  in  question  as 
mayor  and  not  as  justice  of  the  peace.    As  mayor  he 
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was  not  authorized  to  take  such  acknowledgments, 
under  sections  17  and  37  of  the  Act  of  1855.  Linville  v. 
Greer,  165  Mo.  395.  The  Act  of  1851  was  revised  out 
of  the  statute  in  1855.  State  ex  rel.  v.  Woodson,  128 
Mo.  512;  Meriweather  v.  Love,  167  Mo.  521.  If  the 
Act  of  1851  was  not  repealed  by  the  Act  of  1855  and  the 
mayor  was  authorized  to  take  the  acknowledgment  of 
such  a  deed  in  1857,  then  this  acknowledgment  is 
fatally  defective  because  it  was  not  certified  by  the 
mayor  *' under  the  seal  of  the  city"  as  required  by  the 
Act  of  1851.  The  certificate  does  not  purport  to  be 
under  the  seal  of  the  city ;  on  the  contrary  it  is  expressly 
declared  to  be  under  his  private  seal,  and  therefore  this 
deed  was  a  nullity  as  to  Mrs.  Augustine  Rivard.  Geary 
V.  Kansas  City,  61  Mo.  380.  Prior  to  1889  a  married 
woman  could  not  convey  her  legal  estate  except  by  deed 
executed  and  acknowledged  as  required  by  statute,  nor 
could  she  make  a  valid  contract  for  the  sale  of  such 
estate,  or  bind  the  same  in  law  or  equity  by  any  con- 
tract of  hers.  Clay  v.  Mayer,  183  Mo.  157 ;  Brown  v. 
Dressier,  125  Mo.  592;  Wannal  v.  Kern,  51  Mo.  150; 
Shaffer  v.  Kugler,  107  Mo.  64 ;  Marshall  v.  Anderson, 
78  Mo.  85.  The  acknowledgment  of  a  married  woman's 
deed  in  the  conveyance  of  her  land  is  as  essential  as  her 
signature.  HosHnson  v.  Adkins,  77  Mo.  540;  Hord  v. 
Taubman,  79  Mo.  103.  And  such  a  deed  is  absolutely 
void.  McEeynolds  v.  Grubb,  150  Mo.  363;  Bagley  v. 
Emberson,  79  Mo.  140;  2  Story  Eq.  Jur.,  sec.  1391. 
Such  a  deed  is  absolutely  void  and  of  no  more  vitality 
than  a  piece  of  blank  paper.  Marriner  v.  Saunders,  5 
Gil.  His.  125.  (2)  The  deed  in  question  although 
defectively  acknowledged  by  the  wife,  operated  as  a 
conveyance  of  Eivard's  marital  interest.  Having  been 
of  record  over  30  years  its  execution  as  to  him  is  as- 
sumed. Linville  v.  Greer,  165  Mo.  395;  Bradley  v. 
Railroad,  91  Mo.  498;  Beal  v.  Harmon,  38  Mo.  435.  (3) 
Mrs.  Augustine  Rivard  acquired  her  interest  in  the 
land  in  controversy  on  the  death  of  her  father,  Gabriel 
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Philibert  in  1854,  by  inheritance.  The  estate  thus  ac- 
quired was  a  pure  legal  estate  and  not  a  separate  equi- 
table estate  and  consequently  the  deed  in  question  was 
a  nullity  as  to  her.  O'Reilly  v.  Kluender,  193  Mo. 
582 ;  Clay  v.  Mayer,  18^  Mo.  157.  The  Married  Woman^s 
Act  of  1889  was  prospective  and  did  not  affect  Mrs. 
Rivard 's  estate.  Graham  v.  Ketchum,  192  Mo.  29;  Van- 
ata  V.  Johnson,  170  Mo.  269.  (4)  The  decree  relied 
on  by  appellant,  insofar  as  it  attempts  to  reform  the 
deed  in  question,  as  to  M!rs.  Rivard,  and  to  vest  her 
estate  in  Houck  and  others,  is  a  nullity  as  to  Mrs. 
Rivard.  The  jurisdiction  of  a  cause  is  the  power  of 
a  court  over  the  subject-matter  given  by  the  laws  of 
sovereignty  in  which  the  tribunal  exists.  Fithian 
V.  Monks,  43  Mo.  522.  Jurisdiction  is  the  power  to 
hear  and  determine  the  subject-matter  in  controversy 
between  the  parties  to  a  suit.  The  question  is  whether 
on  the  case  before  the  court,  their  action  is  judicial 
or  extra-judicial,  with  or  without  the  authority  of 
law  to  render  a  judgment  or  decree  upon  the  rights 
of  the  litigant  parties.  If  the  law  confers  the  power 
to  render  a  judgment  or  decree,  then  the  court  has 
jurisdiction.  Rhode  Island  v.  Mass.,  10  Pet.  718.  It 
is  defined  to  be  the  power  to  hear  and  determine  the 
particular  case  involved.  Royer  on  Sales,  sec.  59.  This 
definition  was  approved  in  this  State.  Gray  v.  Bowles, 
74  Mo.  423.  The  question  is,  has  the  court  authority 
to  decide  the  question  at  all.  Chase  v.  Christiansen, 
41  Cal.  253;  Vorhees  v.  Bank,  10  Peters,  474;  Shriver 
V.  Lynn,  2  How.  43;  Fithian  v.  Monks,  43  Mo.  21,  150 
U.  S.  192, 114  U.  S.  192 ;  Carr  v.  Williams,  10  Ohio,  311. 
And  a  judgment  or  decree  in  a  case  where  the  court 
had  no  power  to  render  it,  is  a  nullity  and  may  be 
impeached  collaterally.  Higgins  v.  Paltzer,  49  Mo. 
152;  Fithian  v.  Monks,  43  Mo.  502;  Smoot  v.  Judd, 
184  Mo.  542.  The  court  of  equity  has  no  jurisdiction 
of  a  case  to  reform  the  deed  of  a  married  woman  un- 
less given  by  an  express  statute.     Jones  on  Deeds. 
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sec.  1212.  **A  court  of  equity  has  no  coercive  power 
so  fax  as  concerns  the  wife,  to  compel  specific  per- 
formance, to  reform  her  deed  or  do  any  other  act 
or  thing  which  will  divest  the  title  out  of  a  married 
woman/'  Meier  v.  Blune,  80  Mo.  84;  Rannels  v.  (Ger- 
man, 80  Mo.  483;  Conrad  v.  Schwuab,  53  Wis.  372; 
Merchant  v.  Builders,  144  Ind.  11 ;  Hutchings  v.  Hug- 
gins,  59  111.  29.  The  doctrine  of  reforming  instru- 
ments is  not  applicable  to  one  that  is  void.  Evarts 
V.  Seger,  6  Ore.  55.  A  deed  otherwise  defective  can- 
not be  rendered  valid  under  the  pretext  of  correcting 
a  mistake  in  the  description.  Dickinson  v.  Railroad, 
13  Mich.  356.  As  the  law  stood  when  suit  was  brought 
to  reform  her  deed,  Mrs.  Rivard  was  not  even  com- 
petent to  employ  an  attorney  to  defend  her.  Higgins 
V.  Peltzer,  49  Mo.  157.  Courts  have  no  power  to  re- 
form a  void  instrument.  It  is  beyond  their  jurisdic- 
tion. Hedges  v.  Dixon  Co.,  150  U.  S.  192;  Brazonia 
Co.  V.  Bridge  Co.,  80  Fed.  10;  Parish  v.  Camplin,  139 
Ind.  1;  Litchfield  v.  Ballon,  114  U.  S.  192.  When  an 
intrument  is  void,  a  decree  reforming  the  description 
leaves  the  instrument  still  inoperative.  Longmede  v. 
Weaver,  65  Ohio  St.  17.  After  a  court  of  equity  cor- 
rects a  mistaj^e  made  in  a  deed  the  instrument  so  cor- 
rected will  be  regarded  as  the  deed  made  by  the  parties. 
Rackliffe  v.  Seal,  36  Mo.  319;  Shroyer  v.  Nickell,  55 
Mo.  264.  The  deed  of  a  married  woman  cannot  be 
reformed  as  to  her  legal  estate.  McRejmolds  v.  Grubb, 
150  Mo.  364;  Pearl  v.  Hervey,  70  Mo.  160;  Bagby 
V.  Emerson,  79  Mo.  139;  Martin  v.  Hargadine,  46  111. 
324.  Such  a  deed  cannot  be  made  the  basis  of  any 
action  at  law  or  in  equity.  Pearl  v.  Hervey,  70  Mo. 
167.  Equity  does  not  have  the  power  to  make  such 
a  deed  speak  the  intention  of  the  wife  by  reforming 
it.  Atkinson  v.  Her\^ey,  80  Mo.  153.  **This  disabUity 
can  be  overcome  only  by  adopting  the  precise  means 
allowed  by  the  law  to  dispose  of  her  real  estate;  as  in 
England  by  fine,  and  in  America  by  a  solemn  con- 
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veyance.'*  Story  Eq.  Jur.,  sec.  1391.  Mrs.  Rivard 
*' could  only  have  been  divested  of  her  title  in  the  mode 
expressly  provided  by  the  statute,  to-wit,  by  a  deed 
which  means  of  course  a  perfect  and  complete  instru- 
ment'' Hord  V.  Taubman,  79  Mo.  103.  Such  a  deed 
"confers  on  the  grantee  no  equity  upon  which  to  base 
a  decree  giving  him  the  legal  title.''  Bagby  v.  Emer- 
son, 79  Mo.  139.  The  only  effect  of  a  decree  reforming 
a  deed  is  to  make  the  deed  read  as  it  should  have  done. 
Peterson  v.  Grover,  20  Me.  363;  Adams  v.  Stevens, 

49  Me.  362.  If  the  court  had  no  jurisdiction  of  the 
subject-matter  of  the  suit,  which  was  the  reformation 
of  the  deed  of  a  married  woman,  the  decree  is  a  nullity. 
If  it  had  jurisdiction  of  the  subject-matter  and  did 
reform  the  deed  by  correcting  the  description,  the 
defective  acknowledgment  was  not  thereby  cured  and 
the  deed  as  reformed  was  still  a  nullity.  Dickinson 
v.  aienney,  27  Conn.  Ill;  White  v.  Railway,  13  Mich. 
356;  Hausman  v.  Adams,  65  Mo.  App.  279.  (5)  The 
petition  in  Houck  et  al.  v.  Rivard  and  wife,  alleged 
that  there  was  a  mistake  in  the  description  of  the 
land  and  asked  the  court  to  correct  the  mistake  and 
to  vest  the  title  in  plaintiffs.  The  statute  required 
the  order  of  publication  to  state  the  object  and  gen- 
eral nature  of  the  petition.  R.  S.  1855,  feec.  13,  p.  1224. 
The  order  stated  that  the  object  and  general  nature 
of  the  petition  '*is  to  obtain  a  judgment  or  decree" 
correcting  the  description  and  title  to  a  tract  of  land, 
setting  out  that  plaintiffs  purchased  the  E.  %  N.  W. 
6,  49  N.  33  W.  and  that  by  mistake  the  E.  y.  S^  W.  31, 

50  N.  33  W.  was  inserted  in  the  deed.  When  the  court 
undertook  to  correct  the  mistake,  it  did  all  it  had 
jurisdiction  to  do  under  the  order  of  publication  so 
far  as  Rivard  was  concerned.  As  to  him  the  deed  was 
reformed  and  passed  his  interest.  The  order  omitted 
to  notify  defendants  that  plaintiffs  asked  to  have  the 
title  vested  in  them.    Bobb  v.  Woodward,  42  Mo.  489; 

257    Mo.   10 
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Roberts  v.  Land  Impr.  Co.,  126  Mo.  460;  Winningham 
V.  Trueblood,  149  Mo.  584.  All  the  court  by  its  de- 
cree attempted  to  do  was  to  reform  the  deed  as  to 
the  description  and  *Ho  vest  the  title  in  plaintiffis 
...  as  fully  and  as  amply  as  though  the  same  had 
been  conveyed  in  the  said  deed  to  plaintiff. '^  When 
reformed  as  to  description,  it  still  remained  a  defect- 
ively executed  deed  as  to  Mrs.  Rivard.  Shroyer  v. 
Nickell,  55  Mo.  267.  (6)  Plaintiff's  action  is  not 
barred  under  any  statute  of  limitation.  Mrs.  Rivard 
died  in  1877.  Mr.  Rivard  died  May  10,  1899.  Plain- 
tiff's action  accrued  at  his  death  and  they  had  ten 
years  within  which  time  to  bring  this  suit.  Dyer  v. 
Wittier,  89  Mo.  81;  Dyer  v.  Brannock,  66  Mo.  423; 
Graham  v.  Ketchum,  192  Mo.  26;  Wilson  v.  Frost,  186 
Mo.  317.  ''Neither  the  thirty-year  law  nor  any  other 
statute  begins  to  run  against  remaindermen  until  the 
life  estate  is  lifted."  Hall  v.  French,  165  Mo.  442; 
Wilson  V.  Frost,  186  Mo.  311;  McMurty  v.  Fairly, 
194  Mo.  512;  Linville  v.  Greer,  165  Mo.  430.  No  right 
of  action  accrues  to  the  wife  or  her  heirs  until  her 
husband  (the  tenant  for  life)  died  and  in  such  a  case 
neither  the  wife  nor  heirs  are  within  the  purview  of 
either  the  ten  or  twenty-four  year  provisions  of  the 
Statute  of  Limitations  while  he  lives.  Dyer  v.  Wittier, 
89  Mo.  81;  Graham  v.  Ketchum,  192  Mo.  26. 

STATEMENT. 

This  is  a  suit  by  the  heirs  of  a  daughter  of  Gabriel 
Philibert,  who  with  her  husband  executed  a  warranty 
deed  to  an  undivided  one-fifth  of  the  real  estate  cast 
by  descent  upon  his  five  children  at  the  date  of  his 
death  in  1853,  to  recover  the  value  of  the  land  from 
ihe  defendant  railway,  which  had  appropriated  it  as 
^  part  of  its  tract  and  right  of  way,  claiming  title 
under  the  aforesaid  deed  of  plaintiff's  ancestor. 

Plaintiff's  petition  asked  for  judgment  as  for  con- 
version of  the  land  left  by  Gabriel  Philibert  and  which 
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descended  to  his  five  children,  consisting  of  about  fifty 
acres.  Defendant  acquired  the  title  of  the  four  other 
heirs  and  after  having  gotten  a  deed  from  the  grantees 
of  plaintiff's  ancestor  and  her  husband  for  the  re- 
maining one-fifth  of  the  tract,  appropriated  the  entire 
tract  to  the  uses  and  purposes  of  its  railway  in  1866, 
and  has  continued  so  to  use  it  up  to  the  present  time. 
The  defenses  were  a  general  denial  and  pleas 
of  the  various  statutes  of  limitations.  The  jury  was 
waived  and  the  case  was  submitted  to  the  court  upon 
the  following  agreed  statement  of  facts  and  the  sup- 
plementary evidence. 

^^  AGREED  STATEMENT  OF  FACTS. 

**For  the  purpose  of  saving  trouble  and  expense 
to  the  parties  hereto,  and  for  the  purposes  of  the  trial 
of  this  case,  it  is  hereby  agreed  by  and  between  the 
said  plaintiffs  and  the  said  defendant  that  the  follow- 
ing are  facts: 

**1.  The  defendant  is  a  railway  corporatioil  and 
occupies  and  uses  as  a  part  of  its  right  of  way,  and  has 
so  occupied  and  used  since  1866,  the  following  described 
real  estate  located  in  West  Kansas  Addition  to  Kansas 
City,  Jackson  county,  Missouri,  viz.:  [Here  follows 
a  description  of  lands  embracing  those  sued  for.] 
Said  above  described  real  estate  is  a  part  of  the  east 
half  of  the  northwest  quarter  of  section  6,  township 
49,  range  33. 

''2.  So  far  as  the  record  title  is  concerned,  plain- 
tiffs and  defendant  claim  through  a  common  source 
of  title,  that  is,  both  plaintiffs  and  defendant  claim 
under  Gabriel  Philibert,  deceased. 

*'3.  Said  Gabriel  Philibert  died  intestate  in  Jack- 
son county,  Missouri,  in  1853,  being  then  the  owner, 
in  fee,  of  the  said  east  half  of  the  northwest  quarter 
of  section  6,  township  49,  range  33,  except  the  south 
thirty  acres  thereof  sold  to  A.  B.  Canville  on  the  5th 
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day  of  April,  1848,  by  deed  recorded  in  Book  N,  page 
159,  of  the  records  of  said  county,  and  also  of  the  east 
half  of  the  southwest  quarter  of  section  31,  township 
50,  range  33. 

**4.  Said  Gabriel  Philibert  left  surviving  him 
his  widow,  Mary  C,  and  five  children,  viz. :  Augustine, 
Cyprian,  Gabriel,  Victorine  and  Eli.  Said  Eli  died  in 
infancy,  leaving  as  his  only  heirs  his  mother  and  his 
said  brothers  and  sisters. 

**5.  Said  Augustine  Philibert  was  married  to 
Louis  Rivard  in  1854. 

''6.  On  the  14th  day  of  May,  1857,  said  Augustine 
and  her  husband  Louis  Rivard,  executed  and  delivered 
to  Solomon  Houck,  S.  H.  Woodson,  Alexander  Majors, 
Samuel  L.  McKanney,  A.  B.  Earl,  Charles  E.  Kearney, 
Samuel  Jones,  William  Liggett,  J.  S.  Ridley  and  Jo- 
seph MeCarty  a  warranty  deed  to  an  undivided  one- 
fifth  interest  in  the  east  half  of  the  southwest  quarter 
of  section  31,  township  50,  range  33,  which  deed  is 
recorded  in  Book  Z,  at  page  676,  of  'Deed  Records' 
of  Jackson  county,  and  contains  the  following  recital : 
'The  interest  granted  is  derived  from  Gabriel  Phli- 
bert,  the  father  of  said  Augustine.' 

''Said  deed  was  acknowledged,  in  proper  form, 
before  M.  J.  Payne,  mayor  of  the  city  of  Kansas  (now 
Kansas  City),  Missouri,  and  recites  that  the  same  is 
given  'under  his  hand  and  private  seal,  there  being 
no  seal  of  office  provided. ' 

"7.  On  the  2nd  day  in  December,  1857,  the  said 
Solomon  Houck  and  other  grantees  in  the  deed  men- 
tioned in  subdivision  6  hereof,  instituted  a  suit  in  the 
circuit  court  of  Jackson  county,  Missouri,  against 
Louis  Rivard  and  Augustine  Rivard,  returnable  to 
March  term,  1858,  of  said  court.  The  petition  in  said 
suit  was  duly  verified  and  alleges  that  on  the  14th 
day  of  May,  1857,  the  said  Louis  Rivard  and  Augustine 
Rivard,  in  consideration  of  the  simi  of  $720  paid 
to    them    by    said    plaintiffs,    sold    to    said    plain- 
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tiffs  all  their  right,  title  and  interest,  it  being 
an  undivided  fifth,  in  and  to  the  east  half  of  the 
northwest  quarter  of  section  6,  township  49,  range  33, 
and  executed  and  delivered  to  them  a  deed 
which  was  intended  to  describe  said  last  described 
real  estate,  but  that  by  mistake  in  said  deed  said  de- 
fendants described  the  east  half  of  the  southwest  frac- 
tional quarter  of  section  31,  township  50,  range  33, 
whereas  it  was  their  purpose  and  intention  to  convey 
said  east  half  of  the  northwest  quarter  of  section  6; 
and  also  alleged  that  said  defendants  were  then  non- 
residents of  the  State  of  Missouri.  The  prayer  of 
said  petition  asked  the  court  for  a  decree  correcting 
said  mistake  and  vesting  in  them  all  the  right,  title  and 
interest  of  said  defendants  in  and  to  said  east  half 
of  the  northwest  quarter  of  section  6,  township  49, 
range  33,  and  for  other  proper  relief. 

**0n  said  2nd  day  of  December.,  1857,  the  clerk  of 
said  court,  in  vacation  thereof,  made  an  order  of  pub- 
lication, which  is  as  follows : 

**  'Now  at  this  day  come  the  plaintiffs  aforesaid 
by  their  attorney,  before  the  undersigned  clerk  of 
the  circuit  court  of  Jackson  county,  in  vacation,  and 
file  their  petition  and  affidavit,  stating,  among  other 
things,  that  the  above-named  defendants  are  nonresi- 
dents of  this  State.  It  is  therefore  ordered  by  the 
■clerk  aforesaid,  in  vacation,  that  publication  be  made 
notifying  them  that  an  action  has  been  commenced 
against  them  by  petition  in  the  circuit  court  of  Jack- 
son county,  in  the  State  of  Missouri,  the  object  and 
general  nature  of  which  is  to  obtain  a  judgment  or  de- 
cree correcting  the  description  of  a  tract  of  land  and 
title  thereto,  setting  forth  that  plaintiffs  purchased 
of  defendants  their  interests  in  and  to  the  east  half 
of  the  northwest  quarter  of  section  6,  township  49, 
range  33,  and  that  by  mistake  the  east  half  of  south- 
west quarter  of  section  31,  township  50,  range  33,  was 
inserted  in  the  deed  made  by  defendants  to  plaintiffs, 
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and  unless  they  appear  at  the  next  term  of  said  court 
to  be  held  at  the  courthouse  in  the  city  of  Independence, 
within  the  county  of  Jackson,  on  the  second  Monday  of 
March  next,  and  on  or  before  the  sixth  day  thereof 
(if  said  term  should  so  long  continue,  and  if  not,  then 
before  the  end  of  the  term),  and  answer  the  petition 
aforesaid  according  to  law,  the  same  will  be  taken  a& 
confessed.  And  it  is  further  ordered  that  a  copy  hereof 
be  published  in  the  *' Occidental  Messenger''  a  newspa- 
per published  in  Jackson  county,  for  four  successive 
weeks,  the  last  insertion  to  be  at  least  ''four  weeks  be- 
fore the  commencement  of  said  term."  A  true  copy. 
Attest. 

'*  'Attest.  Samuel  D.  Lucas,  Clerk.' 

"On  the  15th  day  of  March,  1858,  there  was  filed 
in  said  case  the  affidavit  of  William  Peacock,  Publisher 
of  the  'Occidental  Messenger,'  in  which  he  stated  that 
the  foregoing  order  of  publication,  a  copy  of  which  was 
attached  to  said  affidavit,  was  published  in  said  news- 
paper for  four  consecutive  weeks,  to-wit,  on  the  5th, 
12th,  19th  and  26th  days  of  December,  1857,  and  on 
the  2nd  day  of  January,  1858.  Thereupon  the  court 
made  and  caused  to  be  entered  of  record  an  order  and 
judgment  reciting: 

"  'That  plaintiffs  by  their  attorney,  come  and 
prove  to  the  satisfaction  of  the  court  that  they  have^ 
made  publication  in  pursuance  of  the  order  herein 
against  the  said  defendants,  and  defendants  havinjr 
failed  to  appear  and  file  their  answer,  whereby  said 
petition  remains  against  them  undefended.  It  is  con- 
sidered by  the  court  here  that  said  petition  be  taken 
against  them  as  confessed  and  this  cause  is  continued. ' 

"At  the  next  term  of  said  court,  that  is,  at  the  Sep- 
tember  term,  1858,  thereof,  and  on  the  18th  day  of  Sep- 
tember, 1858,  the  court  heard  the  evidence  in  said  cause 
and  rendered  judgment  in  favor  of  said  plaintiffs  and 
against  said  defendants,  and  caused  the  same  to  be 
entered  of  record,  which  judgment  recites : 
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**  *The  plaintiffs  come  by  their  attorney,  defend- 
ants failing  to  appear.  It  is  ordered  and  adjudged 
by  the  court  that  the  interlocutory  judgment  rendered 
last  term  be  and  is  hereby  made  final,  and  this  cause 
is  taken  up  for  hearing  and  submitted  to  the  court 
on  the  petition,  exhibits  and  proofs.  Whereupon  the 
court  finds  that  the  said  defendants,  for  a  valuable 
consideration,  to-wit,  the  sum  of  $720,  to  them  in  hand 
paid,  bargained  and  sold  unto  said  plaintiffs  all  their 
right,  title  and  interest  (it  being  an  undivided  one- 
fifth  part)  in  and  to  the  following  described  real  estate 
lying  and  being  in  the  county  of  Jackson  and  State 
of  Missouri,  to-wit:  The  east  half  of  the  northwest 
quarter  of  section  6,  township  49,  range  33,  but  in 
attempting  to  convey  the  same  by  deed  of  14th  of  May, 
1857,  they  through  mistake  inserted  in  said  deed  the 
east  half  of  the  southwest  quarter  of  section  31,  town- 
ship 50,  range  33,  and  the  court  doth  further  find  that 
said  defendants  were  not  the  owners  of  said  land  in- 
serted in  said  deed,  and  that  it  was  their  purpose  and 
intention  at  the  time  to  convey  said  land  first  herein 
described  to  plaintiffs,  and  that  the  allegations  of  said 
petition  are  true.  It  is  therefore  ordered,  adjudged 
and  decreed  by  the  court  here  that  the  mistake  in  said 
deed  as  to  the  description  of  said  real  estate  be  and  the 
same  is  hereby  corrected,  and  the  title  to  said  real 
estate,  to-wit,  the  east  half  of  the  northwest  quarter 
of  section  6,  township  49,  range  33,  lying  in  Jackson 
county,  Missouri,  pass  to  and  vest  in  plaintiffs  as 
against  defendants,  as  well  as  against  all  others  claim- 
ing under  them  as  fully  and  as  amply  as  though  the 
same  had  been  conveyed  in  the  said  deed  made  by  de- 
fendants, as  aforesaid.  And  that  a  copy  of  this  decree 
be  recorded  in  the  recorder's  office  to  operate  as  a  deed 
to  plaintiff's  for  said  real  estate.' 

'*Said  decree  is  recorded  in  Book  31,  at  page  175^ 
of  *Deed  Records'  of  Jackson  county. 
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'*8.  Whatever  title  was  acquired  by  said  plain- 
tiffs by  the  said  decree  set  forth  in  subdivision  7  here- 
of, is  now  vested  in  said  defendant,  so  far  as  the  real 
estate  in  controversy  in  this  suit  is  concerned. 

*'  [Sections  9,  10  and  11  of  the  agreed  statement, 
simply  shows  the  relationship  and  succession  of  plain- 
tiffs to  their  ancestor  Augustine  Eivard,  who  died  in 
1877.] 

*'12.  West  Kansas  Addition  No.  1,  an  addition 
to  the  city  of  Kansas  (now  Kansas  City),  Missouri, 
is  embraced  in  and  a  part  of  the  land  mentioned  in  the 
decree  set  forth  in  subdivision  7  hereof. 

**13.  On  the  5th  day  of  March,  1842,  said  Gabriel 
Philibert  executed,  acknowledged  and  delivered  to 
Joseph  H.  Reynolds  a  deed  of  trust  conveyi^g  to  him 
said  east  half  of  the  northwest  quarter  of  section  6, 
township  49,  range  33,  in  trust  to  secure  the  payment 
to  Thomas  Patton,  Sr.,  of  two  notes  dated  January 
25,  1842,  and  due  twelve  months  thereafter,  and  for 
$240  each.  Said  deed  of  trust  has  never  been  acknowl- 
edged satisfied  of  record. 

' '  14.  On  the  6th  day  of  October,  1869,  said  Augus- 
tine Rivard  and  Louis  Rivard,  her  husband,  through 
their  attorney  in  fact,  Peter  Rivard,  to  whom  they 
had  executed  and  delivered  a  power  of  attorney,  duly 
acknowledged  by  them,  executed  and  delivered  to  L.  C. 
Slavens  and  Lafayette  Traber  a  warranty  deed,  con- 
veying to  said  Slavens  and  Traber  an  undivided  one- 
half  of  all  their  interest  in  and  to  said  east  half  of  the 
northwest  quarter  of  section  6,  which  deed  was  duly 
acknowledged  and  recorded  in  Book  72,  at  page  218, 
Deed  Records  of  Jackson  county. 

*U5.  On  the  1st  day  of  April,  1875,  L.  C.  Slavens 
and  wife  and  Lafayette  Traber  and  wife  executed  and 
delivered  to  said  Augustine  Rivard  a  quitclaim  deed 
conveying  to  her  all  the  right,  title  and  interest  which 
they  acquired  in  said  ea^t  half  of  the  northwest  quar- 
ter of  section  6  under  and  by  virtue  of  the  deed  men- 
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Honed  in  subdivision  14  hereof,  which  deed  was  duly 
acknowledged. 

**16.  The  defendant  and  those  under  whom  it 
claims  have  been  in  the  open,  notorious  possession  of 
the  real  estate  described  in  subdivision  1  hereof  and 
claiming  title  thereto  continuously  and  adversely  to 
all  other  persons,  from  the  20th  day  of  Miarch,  1866^ 
to  the  present  time. 

*a7.  Prior  ito  the  14th  day  of  May,  1857,  the 
title,  both  legal  and  equitable,  to  the  said  east  half 
of  the  northwest  quarter  of  section  6  emanated  from 
the  United  States;  and  since  said  14th  day  of  May, 
1857,  neither  of  the  plaintiffs,  nor  any  one  of  them, 
nor  any  one  under  whom  they  claim  or  might  claim, 
nor  any  one  imder  whom  such  person  or  persons  claim 
or  might  claim  said  real  estate  described  in  subdivision 
1  hereof,  have  been  in  possession  of  said  real  estate, 
or  any  portion  thereof,  or  paid  any  taxes  on  said  real 
estate,  or  any  portion  thereof;  but  during  all  of  said 
period  defendant  and  those  under  whom  it  claims,  have 
been  in  possession  of,  and  paid  the  taxes  on,  said  real 
estate. 

**18.  Either  party  hereto  may  introduce,  in  ad- 
dition to  the  facts  herein  set  forth,  any  competent  and 
relevant  evidence  provided  that  it  shall  not  be  con- 
tradictory of  any  of  the  above-recited  facts, 

**19.  On  the  trial  of  this  case  either  party  may 
introduce  copies  of  deeds  contained  in  the  deed  records 
of  Jackson  county,  Missouri,  without  accounting  for 
the  original  of  such  deeds. 

**20.  It  is  further  agreed  that  the  parties  hereto 
may  introduce  testimony  as  to  the  value  of  said  land 
(if  necessary)  at  such  time  as  the  court  may  direct  in 
the  trial  of  the  case. 

**21.  A  patent  for  said  east  half  of  the  northwest 
quarter  of  said  section  6  was  issued  by  the  United 
States  to  Gfabriel  Philibart  on  the  20th  day  of  January^ 
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1834.  Said  Gabriel  Philibert  and  said  Gabriel  Phili- 
bart  were  one  and  the  same  persons." 

And  thereupon  the  defendant  offered  in  evidence 
a  quitclaim  deed  from  William  Keese  and  wife  to  the 
Missouri  Pacific  Railway  Company,  dated  August  23, 
1878,  and  recorded  in  Book  B^  No.  21,  page  625,  in 
the  office  of  the  recorder  of  deeds  of  Jackson  county, 
Missouri,  at  Kansas  City,  which  deed  was  received 
in  evidence  and  marked  Exhibit  ''4"  (which  quitclaim 
deed  is  in  the  usual  form  conveying  the  property  for 
a  consideration  of  $429.10  and  dated  the  23rd  of  Au- 
gust, 1878). 

And  thereupon  defendant  offered  in  evidence  Sher- 
iff's deed,  from  C.  B.  L.  Boothe,  sheriff  of  Jackson 
county,  to  William  Keese,  dated  June  17,  1876,  and 
recorded  in  Book  B,  No  31  at  page  297,  in  ihe  office 
of  the  recorder  of  deeds  of  Jackson  county,  Missouri, 
at  Kansas  City  (being  a  deed  for  the  purchase  of  the 
property  at  a  tax  sale). 

And  thereupon  plaintiff  offered  in  evidence  the 
following  stipulation: 

**It  is  further  agreed  that  the  two  deeds  intro- 
duced in  evidence  by  the  defendant  are  founded  upon 
a  judgment  rendered  against  said  Augustine  Rivard 
and  Louis  Rivard  on  special  tax  bills  issued  against 
the  property  therein  described  for  the  construction  of 
plank  sidewalks." 

The  defendant  then  offered  in  evidence  the  deposi- 
tion of  Gabriel  Philibert;  which  was  received  in  evi- 
dence and  read,  as  follows  (as  far  as  relevant) : 

*'Q.  Where  is  your  home?  A.  Wyandotte  county, 
Kansas. 

^'Q.  Who  were  your  parents!  A.  Gabriel  Phili- 
bert and  Mary  C.  Philibert. 

'*Q.    Are  they  living  or  dead!    A.    Both  dead. 

*'Q.  When  did  they  die!  A.  Father  died  in  1853. 
Mother  died  in  1885. 
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**Q.  How  many  children  were  bom  to  your  father 
and  mother?  A.  Augustine,  Cyprian,  Victorine,  Ga- 
briel, Eli,  five  children. 

'*  Q.  Whom  did  Augustine  marry  T  A.  Louis  Riv- 
ard. 

'*Q.    When  was  she  married  to  him!    A.    1854. 

*^Q.    When  did  Augustine  die?    A.  1877. 

*'Q.  When  did  her  husband  diet  A.  1899,  in  the 
Indian  Territory.    ... 

'*Q.  Where  was  your  sister,  Augustine,  living 
when  she  married  Louis  Rivard!  A.  On  the  old  place 
in  West  Kansas  City. 

*'Q.  About  how  long  after  your  father  died  was 
she  married!    A.    About  a  year. 

^'Q.    When  did  you  say  she  died!    A.  1877. 

*'Q.    Where!    A.    California. 

*'Q.  How  do  you  know  she  died  there?  A.  By 
letters. 

*'Q.  When  do  you  say  her  husband  died!  A. 
I  will  have  to  look  at  my  memorandum,  there  were  so 
many  deaths.    He  died  in  1899. 

**Q.    Whereabouts!    A.    Indian  Territory. 

'*Q.  How  do  you  know  he  died  in  1899  in  the 
Indian  Territory!    A.    From  his  daughter.    .     .    . 

**Q.  Your  father  died  here  at  Kansas  City!  A. 
Yes,  sir;  on  the  old  home. 

**Q.  What  do  you  mean  by  the  old  home  place? 
A.    On  the  farm  where  we  were  living. 

**Q.  Where  was  that  farm  located?  A.  Down 
here  in  the  West  Bottoms. 

*'Q.  Where  the  city  now  is!  No,  it  is  in  the  river 
now. 

'*Q.  The  farm  is  in  the  river  now?  A.  Yes, 
sir." 

OPINION 

BOND,  J.  (After  stating  the  facts  as  above). — 
This  case,  having  been  submitted  on  an  agreed  state- 
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ment  of  facts  (as  to  all  questions  on  which  right  to  re- 
cover depends),  the  proper  judgment  to  he  rendered  is 
a  mere  legal  conclusion  and  the  burden  is  upon  plain- 
tiffs to  show  that  the  judgment  in  their  favor  is  the 
only  one  which  could  have  been  rendered  under  the 
applicatory  law.  [Gage  v.  Gates,  62  Mo.  412;  Mun- 
ford  V.  Wilson,  15  Mo.  540;  Rannells  v.  Isgrigg,  99 
Mo.  1.  c.  28;  Graham  v.  Ketchum,  192  Mo.  1.  c.  24;  State 
ex  rel.  v.  Merriam,  159  Mo.  L  c.  660;  South  Mo.  Land 
Co.  V.  Combs,  53  Mo.  App.  298.] 

The  first  question  arising  under  the  agreed  state- 
ment is  the  effect  of  the  absence  of  an  **oflScial  seal"^ 
Acknowledgment:  *<>  ^^^  certificate  given  by  the  mayor 
Married  of  Kausas  City  of  the  acknowledg- 

oman.  ment  **in  proper  form'*  before  him 

of  Augustine  Rivard  and  Louis  Bivard  of  the  execu- 
tion by  them  of  a  deed  conveying  certain  lands  **  de- 
rived from  Gabriel  Philibert  the  father  of  Augustine 
Rivard." 

At  the  time  of  this  acknowledgment  of  the 
grantors,  the  officer  who  took  it,  M.  J.  Payne,  was 
mayor  of  Kansas  City  and  under  its  charter  was  em- 
powered to  take  acknowledgment  of  deeds  and  to  cer- 
tify the  same  under  the  seal  of  tiie  city.  [Laws  1853, 
p.  244;  Laws  1851,  p.  90,  sec.  6,  art.  3.]  By  giving 
its  mayor  the  same  power  as  the  riiayor  of  St.  Joseph^ 
the  charter  of  Kansas  City  also  made  him  ex  officia 
a  justice  of  the  peace.  Hence,  at  the  date  of  this  ac- 
knowledgment, he  was  entitled  under  the  charter  and 
the  existing  statutes  to  take  it  in  that  capacity.  [R.  S. 
1855,  p.  358,  sees.  17  and  18.] 

At  the  date  of  the  deed  in  question  the  common 
law  power  of  a  married  woman  to  convey  her  lands 
by  the  judicial  process  of  fine  and  recovery,  had  been 
substituted  by  statute  in  this  and  other  states  giv- 
ing a  married  woman  the  power  to  make  such  con- 
veyances by  a  joint  deed  with  her  husband.  The  proc- 
ess of  conveying  her  lands  by  joint   deed   with   her 
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husband  had  been  generally  adopted  in  this  country 
by  married  women  in  colonial  times  and  the  statutes 
in  this  and  other  states  were  declaratory  and  definitive 
of  an  anterior  and  continuous  custom  which  had  ac- 
quired the  force  of  a  law.  [R.  S.  1855,  chap.  32,  sees.  35, 
39;  Lindell  v.  McNair,  4  Mo.  380.]  The  statutes  of 
this  State  at  an  early  day  provided  that  a  married 
woman  might  be  made  a  party  when  joined  with  her 
husband  to  certain  legal  actions.  [R.  S.  1855,  chap. 
128,  art.  2,  sec.  7.]  These  positive  provisions  of  the 
law  have  been  enlarged  until  at  the  present  date  they 
have  abolished  the  inequality  of  married  women  in 
the  enjoyment  and  assertion  of  the  rights  of  property 
and  have  banished  the  obscuration  to  which  they  were 
subjected  by  the  influence  of  feudalism  in  the  common 
law  of  England.  The  present  statutes  mark  the  slow 
but  sure  adaptation  of  the  law  to  the  progress  of  civ- 
ilization and  the  edicts  of  enlightened  public  opinion. 
So  far  has  this  been  accomplished  that  few  relics  re- 
main of  the  disabilites  imposed  on  them  by  the  in- 
fluence of  military  tenures.  The  law  as  it  now  exists 
is  applied  to  the  status  of  a  married  woman  in  a  pro- 
tective spirit  and  with  the  helpful  purpose  of  putting 
her  on  a  plane  of  equality,  so  far  as  is  consistent  with 
the  nature  of  things,  with  all  other  citizens. 

When  the  statute  was  enacted  which  was  in  exist- 
ence when  the  deed  under  review  was  made^  it  was  the 
purpose  of  the  lawmakers,  as  disclosed  in  the  terms 
of  the  act,  to  enable  the  married  woman  to  sell  her 
land  by  joining  her  husband  in  a  conveyance,  after 
acknowledging  the  execution  of  the  deed  in  the  manner 
prescribed  by  statute.  The  special  acknowledgment 
then  required  has  been  now  dispensed  with.  It  was 
the  purpose  of  the  statute  then,  as  at  present,  to  make 
the  joint  deed  of  a  married  woman  and  her  husband, 
when  duly  acknowledged  by  her  and  delivered  to  the 
grantee,  a  complete  transfer  of  the  title  to  her  land  be- 
tween the  immediate  parties  or  such  as  have  notice 
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thereof.  [E.  S.  1855,  chap.  32,  sec.  42.]  The  statute, 
then  as  now,  required  such  acknowledgment  to  be  made 
before  a  competent  officer  whose  duty  it  was  to  certify 
the  same  as  prescribed  by  the  statute.  But  the  statute 
did  not  make  a  mere  certificate  of  the  acknowledging 
officer  operate  as  a  conveyance  of  the  land  of  the  wife 
and  husband.  Their  action  in  executing  and  acknowl- 
edging the  instrument  in  the  statutory  mode  was  the 
efficient  cause  of  the  transfer  of  the  title.  The  require- 
ment of  the  certificate  showing  a  previous  compliance 
by  the  spouses  with  the  statutory  requisites  of  a  valid 
deed  to  a  married  woman's  land,  was  for  the  purpose 
of  evidencing  the  making  of  the  contract  by  them,  and 
to  afford  a  basis  for  the  filing  of  the  deed  in  the  re- 
corder's  office,  and  to  dispense  with  proof  of  its  exe- 
cution unless  the  recitals  of  the  certificate  were  denied. 
[Sharpe  v.  McPike,  62  Mo.  30O;  Wilson  v.  Kimmel, 
109  Mo.  260;  Brim  v.  Fleming,  135  Mo.  597;  Harring- 
ton V.  Fortner,  58  Mo.  468.] 

In  the  case  at  bar  the  deed  was  acknowledged  both 
by  the  husband  and  wife  in  the  manner  provided  by  the 
statute  and  before  a  competent  officer,  and  was  signed 
and  delivered  by  them  to  the  grantees  and  the  pur- 
chase money  was  received  and  the  possession  turned 
over  to  the  grantees.  The  contract  of  sale  was  there- 
fore completely  executed  by  the  parties  making  it, 
each  of  whom  had  complied  with  every  statutory  con- 
dition to  validate  the  contract  imposed  on  them.  And 
it  necessarily  carried  the  title  as  between  them,  unless 
that  was  defeated  by  the  failure  of  a  third  party  to 
perform  a  ministerial  duty.  This  person,  the  mayor 
of  Kansas  City,  before  whom  each  of  the  grantees 
had  made  a  correct  and  formal  acknowledgment  of 
the  respective  execution  of  the  deed,  did  certify  that 
fact  in  proper  language  and  attested  it  by  his  official 
sisniature  followed  by  his  private  seal,  stating  that  no 
official  seal  had  been  provided.  Hence  it  is  palpably 
plain  that  the  only  irregularity  pertaining  to  this  cer- 
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tificate,  was  the  omission  to  call  the  seal  impression 
following  the  official  name  a  public  seal  instead  of  a 
private  seal.  This  presents  the  naked  question  whether 
this  miscalling  of  the  seal  impression  which  followed 
the  truthful  record  of  the  valid  making  of  a  deed,  can 
annul  its  effect  as  a  conveyance  between  the  immediate 
parties,  although  executed  by  them  in  full  and  strict 
compliance  with  the  law. 

We  cannot  assent  to  this  view.  It  is  at  war  with 
the  settled  law  relating  to  certificates  of  acknowledg- 
ment of  deeds  and  other  instruments.  These  are  noth- 
ing more  than  recitals  by  the  person  before  whom 
the  acknowledgment  is  made,  that  the  grantors  in  the 
deed  have  or  have  not  acknowledged  it  in  the  form 
prescribed  by  law.  The  only  object  of  the  certificate 
is  to  furnish  prima-f acie  evidence  of  the  facts  constitut- 
ing the  acknowledgment;  for  it  is  not  conclusive  evi- 
dence and  may  be  impeached  or  supported  by  testi- 
mony. [R.  S.  1855,  chap.  32,  sec.  47.]  It  is  not  auxil- 
iary to  the  transfer  of  the  title,  for  it  is  the  act  of  a 
person  who  is  a  strcmger  to  the  title.  It  is  simply  a 
statutory  method  of  affording  presumptive  evidence 
of  antecedent  facts.  It  is  a  mere  evidentiary  narration 
which  when  properly  made  is  taken  to  be  prima-facie 
true,  but  if  imperfectly  made  it  may  be  afterwards 
amended  by  the  certifiers  so  as  to  speak  the  truth.  This 
for  the  reason  that  it  is  the  prior  facts  and  not  the 
subsequent  recital  of  them,  which  constitutes  the  con- 
tract or  deed.  The  instrument  between  the  immediate 
parties  is  just  as  efficacious  with  as  without  it.  The 
only  difference  being  that  if  it  is  placed  upon  the 
deed  in  accordance  with  the  actual  facts  of  acknowl- 
edgment made  and  done  as  required  by  statute,  and 
the  instrument  is  recorded,  then  it  becomes  good,  not 
only  between  the  immediate  parties,  but  against  sub- 
sequent purchasers.  This  is  the  sole  utility  of  the  cer- 
tificate when  the  facts  of  due  acknowledgment  actu- 
ally exist  prior  to  its  endorsements  thereof  on  the 
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deed.  For  it  is  these  facts,  and  not  the  mere  historical 
record  of  their  performance,  which  would  cause  the 
title  of  the  grantors  to  pass  to  the  grantees. 

So  in  the  case  at  bar,  after  the  husband  and  wife 
signed  and  acknowledged  the  deed  under  review  in 
exact  compliance  with  the  statute,  both  as  to  signa- 
tures and  as  to  the  special  acknowledgments  required 
of  the  wife,  before  a  proper  oflScer  and  delivered  it 
in  exchange  for  the  price  of  the  land  (all  of  which 
the  agreed  statement  shows  was  done),  neither  the 
husband  nor  wife  could  maintain  any  action  for  the 
divestiture  of  that  title  or  to  recover  the  price  a  second 
time  (as  is  now  attempted  to  be  done  by  their  heirs), 
unless  they  could  adduce  evidence  tending  to  prove 
that  there  was  some  want  of  compliance  with  the  stat- 
ute on  the  part  of  the  wife  in  the  matter  of  the  acknowl- 
edgment on  a  separate  examination  of  the  execution 
by  her  of  the  deed  in  question.  The  possibility  of 
such  evidence  is  excluded  by  the  clear,  positive  and 
unequivocal  terms  of  the  last  paragraph  of  subdivision 
six  of  the  agreed  statement  of  facts  where  it  is  stip- 
ulated said  *'deed  was  acknowledged  in  proper  form 
before  M.  J.  Payne,  mayor  of  the  City  of  Kansas,  now 
Kansas  City,  Missouri."  If  that  statement  is  true, 
as  it  must  be  taken,  then  Mrs.  Augustine  Rivard  not 
only  signed  a  deed  conveying  her  land,  but  at  the  time 
of  so  doing,  made  an  acknowledgment  in  complete 
compliance  with  the  statute  then  in  existence  before 
a  proper  officer  who  has  been  shown  to  have  been  au- 
thorized under  the  charter  of  Kansas  City  to  take  her 
acknowledgment  and  who  did  take  it  and  properly 
record  the  fact  but  did  not  attest  his  record  with  a  seal 
provided  by  the  city. 

If  any  rights  of  innocent  purchasers  were  involved, 
a  wholly  different  question  would  be  presented,  but 
in  this  case  the  plaintiffs  are  the  heirs  of  Augustine 
Rivard.  They  stand  precisely  in  her  shoes  and  have 
no  rights  of  action  which  she  could  not  have  asserted 
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herself  if  she  had  survived  her  husband.  That  she 
could  not  have  brought  an  action  either  of  ejectment 
or  for  a  second  recovery  of  the  value  of  the  land  is 
perfectly  plain  under  the  provisions  of  the  statute 
which  the  agreed  statement  shows  she  complied  with 
when  she  sold  it  the  first  time.  If  any  other  theory  were 
true  the  absurd  result  would  follow  that  after  having 
done  all  that  a  married  woman  was  required  to  do  in 
order  to  convey  title  to  her  land  and  received  the  pur- 
chase money,  she  could  thereafter  bring  action  for 
the  land  or  its  value,  not  because  of  the  invalidity  of 
her  contract  or  her  acknowledgment  thereof  before  a 
proper  oflScer,  but  for  the  fact  that  such  officer  had 
failed  to  affix  to  his  official  signature  to  the  record 
of  her  acts  in  conformity  with  the  law,  a  public  in- 
stead of  a  private  seal.  In  other  words,  such  a  theory 
would  give  the  certifying  official  the  power  by  such 
neglect  to  divest  title  to  property  which  had  been, 
validly  conveyed  by  its  owners  according  to  the  terms 
of  the  statutes.  That  is  not  the  law,  and  was  not  the 
design  of  the  statute  enabling  married  women  to  dis- 
pose of  their  property  which  existed  when  this  deed 
was  made. 

Nor  do  the  cases  cited  for  the  plaintiffs  sustain 
their  contention.  The  case  of  Geary  v.  Kansas  City, 
61  Mo.  378,  is  a  ruling  upon  a  certificate  of  acknowl- 
edgment made  by  the  same  officer  as  mayor  of  Kansas 
City  to  which  he  appended  his  official  name  under  a 
seal  which  he  states  was  his  private  seal,  *' there  being 
no  official  seal  of  office  provided."  It  does  not  appear 
from  the  opinion  who  was  grantor  in  the  deed,  nor  is 
there  any  statement  in  the  opinion  which  indicates  for 
what  purpose  the  deed  was  used  on  the  trial  below, 
except  the  possible  inference  that  it  was  offered  in 
evidence  as  proof  of  the  execution  of  the  deed,  and 
objected  to  on  the  groimd  of  the  absence  of  the  seal 
to  tiie  certificate  of  M.  J.  Payne,  mayor  of  Kansas 
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City.  In  dealing  with  the  point  presented  the  court 
held  that  he  (the  mayor)  was  authorized  under  the 
charter  to  take  the  acknowledgment  of  the  deed  but 
was  required  to  affix  to  his  certificate  the  seal  of  the 
city  and  not  his  own  seal.  The  deed  was  seemingly 
received  in  evidence  in  the  lower  court  upon  prima- 
facie  proof  of  its  execution  afforded  by  the  certificate. 
This  court  held  that  was  error  and  reversed  and  re- 
manded the  cause,  evidently  for  the  purpose  of  per- 
mitting the  party  relying  on  the  deed  to  make  other 
proof  of  its  execution  than  the  certificate  of  the  mayor. 
The  point  decided  in  that  case  has  not  the  remotest 
application  to  the  conclusion  reached  by  us  under  the 
express  terms  of  the  agreed  statement  of  facts.  All 
that  Judge  Napton  held  was  that  a  defectively  attested 
certificate  would  not  supply  the  necessity  of  providing 
a  due  execution  of  the  deed.  In  the  case  at  bar  the 
due  execution  of  the  deed  including  its  acknowledg- 
ment, is  admitted  in  so  many  words  in  the  agreed 
statement  of  facts.  Judge  Napton  did  not  hold 
that  the  deed  before  him  did  not  cfirry  the  title  of 
its  maker  to  the  immediate  grantee,  for  the  mere 
misprision  of  the  attesting  officer.  On  the  con- 
trary the  inference  is  clear,  from  the  disposition 
of  that  case,  that  it  was  sent  back  for  a  new  trial  to 
supply  the  proof  of  execution  which  the  omission  of 
the  public  seal  prevented  the  certificate  of  the  officer 
from  affording. 

Respondents  cite  Huff  v.  Price,  50  Mo.  228,  and 
Shaffer  v.  Kugler,  107  Mo.  1.  c.  63;  neither  of  these 
cases  are  the  least  in  point.  The  former  was  a  con- 
tract for  future  conveyance  made  by  the  wife  alone. 
The  possession  was  turned  over  to  the  grantee  who 
made  some  payment  and  put  up  some  improvements. 
The  husband  and  wife  brought  ejectment.  This  court 
held  the  executory  agreement  of  the  wife,  she  having 
no  separate  estate,  was  unenforceable  under  the  stat- 
utes then  existing.     But  notwithstanding  that  fact^ 
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it  was  held  they  could  not  regain  possession  of  tiie 
land  except  by  payment  to  the  defendant  of  the  amount 
whidi  he  had  paid  on  the  same  and  the  value  of  the 
improvements.  There  was  no  joint  conveyance  nor 
any  question  as  to  the  effect  of  the  certificate  of  ac- 
knowledgment in  that  case. 

The  second  case  was  a  post-nxxptial  agreement  of 
the  wife  for  the  conveyance  of  her  general  estate 
to  her  husband.  The  court  held  this  was  not  enforce- 
able against  her  or  her  heirs,  there  being  no  statute 
at  that  time  which  permitted  such  contracts  between 
husband  and  wife.  This  ruling  is  clearly  aside  from 
the  matter  at  hand. 

In  the  case  of  Bobinson  v.  Dryden,  118  Mo.  534, 
the  plaintiff  brought  ejectment  and  claimed  title 
through  a  married  woman  ^s  deed  which  was  offered  in 
evidence  and  was  excluded  because  the  certificate  did 
not  show  she  was  privily  examined  as  then  required. 
No  other  ruling  could  have  been  made.  The  very  pur- 
pose of  a  certificate  is  to  afford  prima-facie  evidence 
of  its  statements.  The  deed  offered  showed  that  the 
married  woman  had  not  acknowledged  the  deed  on  an 
examination  separate  and  apart  from  her  husband.  Nec- 
essarily, therefore,  the  party  could  not  prove  a  stat- 
utory deed  by  a  certificate  showing  omission  by  one 
of  the  parties  of  a  necessary  requirement.  That  rul- 
ing does  not  apply  to  the  case  at  bar.  Here  the  express 
agreement  is  ^'that  the  deed  was  acknowledged  in  prop- 
er form/'  In  the  case  cited  the  only  evidence  (the 
certificate)  showed  the  deed  was  not  acknowledged  in 
proper  form.  If  the  language  of  the  certificate  in  the 
case  at  bar  had  disclosed  that  Augustine  Rivard  did 
not  acknowledge  the  deed  as  married  women  were  re- 
quired to  do,  or  if  the  proof  had  been  to  that  effect, 
we  should  not  hold  that  her  deed  was  valid  when  made. 
But  the  language  of  the  certificate  in  her  deed  is  not 
quoted  and  both  parties  have  agreed  that  she  did  ac- 
knowledge the  deed  in  proper  form.  This  conclusively 
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settles  that  fact  and  shows  that  the  case  cited  has  no 
conceivable  bearing  on  the  one  under  review. 

Again,  Wannell  v.  Kem,  57  Mo.  478,  was  aa  action 
for  a  note  secured  by  a  mortgage  of  the  wife's  land. 
The  wife  denied  the  truth  of  the  certificate  of  her  ac- 
knowledgment. It  was  held  that  this  made  an  issu- 
able fact  and  that  the  finding  of  the  jury  of  the  falsity 
of  the  certificate  under  proper  instructions  was  not 
open  to  review.  The  principle  of  this  decision  sustains 
our  conclusion  that  it  is  the  fact  of  a  statutory  acknowl- 
edgment and  not  the  recital  of  that  fact  by  the  notary 
or  other  officer,  which  validates  a  joint  conveyance 
by  the  husband  and  wife.  In  the  case  cited  the  notary 
was  permitted  to  amend  his  certificate  which  as  first 
written  was  defective.  The  wife  denied  its  truthfulness 
after  its  amendment,  and  only  after  a  finding  in  her 
favor  was  the  mortgage  avoided.  This  clearly  recog- 
nizes the  principle  tiiat  it  is  only  a  defective  acknowl- 
edgment which  will  render  their  statutory  deed  in- 
valid. 

Plaintiflfs  cite  Hord  v.  Taubman,  79  Mo.  101,  where 
it  is  said  that  the  fee  estate  of  a  married  woman  could 
only  be  divested  "by  a  deed  executed  cojointly  with  her 
husband,  and  acknowledged  in  the  way  pointed  out  by 
law.*'    This  is  just  what  we  have  ruled. 

Hoskinson  v.  Adkins,  77  Mo.  1.  c.  540,  cited  by 
plaintiflfs  is  in  perfect  accord  with  our  ruling.  It  is 
accurately  stated  in  that  case,  to-wit:  **A  married  wo- 
man's title  does  not  pass  by  the  execution  and  delivery 
of  the  deed,  but  the  acknowledgment  is  as  essential 
as  her  signature  and  the  delivery  of  the  deed  to  give 
it  eflfect."  This  is  the  precise  distinction  that  sustains 
our  ruling,  that  it  is  the  execution  and  acknowledg- 
ment of  a  married  woman  which  carries  her  general 
estate  when  her  husband  was  a  co-grantee,  and  that 
her  estate  passed  under  such  an  instrument  when  de- 
livered, regardless  of  the  notation  of  her  acts  on  the 
deed  by  the  third  party  (notary  or  officer)  in  the  per- 
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formance  of  his  ministerial  duty  of  providing  prima- 
facie  evidence  of  the  acknowledgment  of  the  grantees. 

Plaintiffs  also  cite  Clay  v.  Mayer,  183  Mo.  1.  c.  157. 
That  case  notes  the  distinction  between  the  suability 
of  a  married  woman  on  her  contract  before  and  after 
the  enabling  act  of  1889.  [R.  S.  1899,  sec.  6864.]  The 
decisions  prior  to  that  act  we  have  shown  do  not  mil- 
itate against  our  conclusions.  The  decisions  subse- 
quent of  course  have  no  bearing  on  the  question  what- 
ever. 

We  hold  that  the  deed  of  Augustine  Rivard  and 
her  husband  executed  and  properly  acknowledged  by 
each,  was  within  her  statutory  power  to  convey  her 
inherited  land  and  vested  the  grantees  with  title  good 
against  her  or  her  heirs,  although  the  certificate  of 
the  officer  who  took  the  acknowledgment  was  attested 
only  by  his  private  seal. 

n.    The  next  question  presented  is,  what  was  the 
effect  of  the  decree  of  the  circuit  court  in  reforming 
the  mistake  in  the  description  of  the  land  conveyed  in 
the  deed!    This  action  was  brought  by 
Married  the  grantees  in  the  deed  within  a  few 

Deed:  months  after  the  conveyance  to  them. 

?rLand'''"  Augustine   Rivard   and   her   husband 

Corrected  by  were  brought  in  by  publication  and  hav- 
Equity!*  ing  made  defatdt  the  court  heard  evi- 

dence and  rendered  a  judgment  correct- 
ing the  mistakes  in  the  deed  and  vesting  the  title  there- 
xmder  as  fully  as  if  the  deed  had  contained  a  true  de- 
scription when  it  was  made.  The  effect  of  this  decree 
(if  tiie  court  had  jurisdiction  of  the  subject-matter  and 
the  parties)  was  to  insert  in  the  deed  what  the  parties 
intended  to  put  in  it.  But  plaintiffs  contend  that  the 
court  was  without  any  jurisdiction  in  the  matter  and 
therefore  its  decree  was  void  and  open  to  collateral 
attack  in  this  case. 
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We  cannot  concur  in  that  suggestion.  The  power 
to  reform  deeds  and  instruments  otherwise  valid,  for 
mutual  mistake  in  descriptions  of  the  property,  is  a 
subject  of  inherent  jurisdiction  and  peculiar  remedy  in 
equity.  It  extends  to  all  cases  where  the  parties  are 
competent  to  contract.  It  does  not  embrace  any  case 
where  the  parties  are  incapable  of  contracting.  [2 
Pomeroy's  Eq.  Rem.,  sec.  675  et  seq.]  Nor  does  it 
aflford  any  remedy  for  a  defective  exercise  of  a  statu- 
tory power,  for  that  would  in  effect  defeat  the  very 
policy  of  the  positive  law.  [1  Story's  Eq,  Jur.  (13 
Ed.),  sec.  177.] 

In  the  application  of  this  principle  to  contracts 
of  married  women  in  states  where  their  deeds  must 
be  executed  according  to  statutory  requirements, 
equity  will  not  decree  a  reformation  on  account  of  the 
failure  of  the  married  woman  to  acknowledge  the  deed, 
or  to  do  any  other  act  prescribed  by  the  statute,  in 
order  to  qualify  her  to  make  the  contract.  For  other- 
wise it  would  practically  repeal  tiie  governing  statute 
and  require  her  to  make  a  contract  which  she  had  not 
made.  But  when  none  of  these  defects  exist,  and  the 
contract  has  been  executed  by  the  married  woman  in 
a  lawful  manner,  then  the  rule,  according  to  Mr.  Pom- 
eroy,  is  thus  expressed :  *  *  A  mere  mistaken  description 
in  her  executed  conveyance  may,  however,  by  the  pre- 
ponderance of  authority,  be  corrected  against  her.*' 
[6  Pom.  Eq.  Jur.,  sec.  681,  p.  1147 ;  Hamar  v.  Medsker, 
60  Ind.  1.  c.  416;  Herring  v.  Fitts,  43  Fla.  54;  Stevens 
V.  Holman,  112  Cal.  345;  Christensen  v.  Hollingsworth, 
6  Idaho,  1.  c.  91;  Parish  v.  Camplin,  139  Ind.  1.  c.  10.] 
This  is  necessarily  a  sound  principle  of  law,  for  it  is 
nothing  more  than  the  stating  that  the  valid  contract 
of  a  married  woman  may  be  reformed  in  the  same  man- 
ner as  the  vaUd  contract  of  any  other  person. 

Plaintiffs  cite  Shroyer  v.  Nickell,  55  Mo.  1.  c.  267, 
and  other  cases  following  it,  to  show  this  court  an- 
nounced a  legal  doctrins  not  in  harmony  with  the  above 
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rule.  If  this  be  conceded  it  only  proves  that  this  court 
did  not  give  relief  in  certain  cases  in  equity  when  it 
was  granted  by  others.  It  does  not  sustain  the  con- 
tention that  courts  of  equity  were  without  jurisdic- 
tion to  hear  and  decide  the  matter.  This  very  di- 
vergence of  view  implies  that  courts  of  equity  here 
and  elsewhere,  did  then  exercise  the  power  to  pass  upon 
and  to  decide  questions  of  correctability  of  the  valid 
contracts  of  married  women,  although  in  so  doing  they 
acted  according  to  different  equitable  standards.  None 
of  these  cases  denied  the  power  of  circuit  courts  sitting 
in  chancery  to  entertain  jurisdiction  of  the  subject-mat- 
ter of  such  causes.  All  that  is  said  in  any  of  the  former 
decisions  of  this  court  is,  that  it  was  error  on  the  part 
of  the  trial  courts  to  construe  the  statutes  then  ex- 
isting to  justify  the  correction  in  the  matter  of  descrip- 
tion, of  a  married  woman  ^s  deed,  although  made  and  ac- 
knowledged in  full  conformity  with  all  legal  require- 
ments on  her  part.  It  is  wholly  unnecessary  at  this 
late  day  to  reconsider  the  rulings  in  Shroyer  v.  Nickell, 
supra,  because  they  do  not  touch  the  vital  question  of 
jurisdiction  of  the  subjectmatter.  The  right  of  a  mar- 
ried woman  to  contract,  free  from  disability  on  account 
of  that  state,  has  been  settled  so  long  by  statute  and 
decisions,  that  the  view  expressed  in  Shroyer  v.  Nickell, 
relative  to  the  propriety  of  correcting  her  valid  con- 
tract for  mutual  mistake,  has  become  the  obsolete  re- 
flection of  stage  of  society  far  in  the  rear  of  that  in 
which  we  now  live. 

The  crucial  question  in  the  case  at  bar,  is  not 
whether  the  decree  correcting  the  married  woman  ^s 
deed  followed  the  ruling  in  Shroyer  v.  Nickell,  supra, 
but  whether  the  trial  court  in  refusing  to  apply  that 
ruling  acted  without  any  jurisdiction  of  the  subject- 
matter  and  the  parties  or  erroneously  exercised  a  law- 
ful jurisdiction!  The  failure  to  distinguish  between 
*Hhe  erroneous  exercise  of  jurisdiction"  and  **the  want 
of  jurisdiction"  is  a  fruitful  source  of  confusion  and 
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errancy  of  decision.  In  the  first  case,  the  errors  of 
the  trial  court  can  only  be  corrected  by  appeal  or  writ 
of  error.  In  the  last  case  its  judgments  are  void  and 
may  be  assailed  by  indirect  as  well  as  direct  attack. 
A  court  is  possessed  of  jurisdiction  when  it  is  permitted 
by  the  policy  of  the  law  to  hear  and  determine  cases 
of  the  same  nature  as  the  one  with  respect  to  which 
the  complaint  is  made,  and  where  it  has  jurisdiction 
of  the  persons  of  the  parties  to  the  suit.  The  judg- 
ment of  the  trial  court  lacking  either  of  those  essentials 
is  open  to  any  form  of  attack.  It  follows  that  the  judg- 
ment of  a  court  of  general  jurisdiction  with  the  parties 
before  it  and  with  power  to  grant  or  refuse  relief  in 
the  case  presented,  though  contrary  to  law  as  expressed 
in  the  decisions  of  the  Supreme  Court  or  the  terms  of 
a  statute,  is  at  most  only  an  erroneous  exercise  of 
jurisdiction  and  as  such  is  impregnable  to  an  assault 
in  a  collateral  proceeding. 

In  the  matter  in  hand,  the  trial  court  had  jurisdic- 
tion in  the  statutory  mode  of  the  grantees  in  the  deed 
with  full  power  to  determine  the  cause  of  action  stated 
in  the  petition  filed.  That  its  decree  correcting  the 
description  of  the  land  was  opposed  to  the  ruling  of  this 
court  in  Shroyer.v.  Nickell,  supra,  and*  the  case  follow- 
ing it  did  not  oust  it  from  its  rightful  jurisdiction  of 
the  case  presented,  and  its  judgment,  however  errone- 
ous, under  the  decisions  of  this  court  at  that  time,  not 
having  been  appealed  from  or  brought  up  for  review  by 
writ  of  error,  is  conclusive  on  the  parties  thereto  and 
all  persons  in  privity  with  them. 

Plaintiffs  in  this  case  have  no  other  or  higher 
claim  to  relief  than  was  had  by  their  mother,  and  as 
her  nonaction  against  the  decree  was  a  complete  bar 
to  her,  it  is  equally  so  against  them.  We  hold  that  the 
decree  under  the  agreed  statement  of  facts  in  this  case, 
was  not  void  nor  open  to  attack  below,  and  that  it  shut 
off  any  claim  on  the  part  of  plaintiff  for  the  land  to 
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which  defendant  acquired  title  through  deed  of  their 
mother  as  corrected  by  said  decree. 

m.  Another  ground  for  reversing  this  judgment 
is  that  of  estoppel.  The  basis  of  this  defense  appears 
I  in  that  agreed  statement  of  facts  which 
plaintiffs  offered  as  the  ground  of  their 
right  to  recover.  It  is  therefore  available  against  them 
without  being  especially  pleaded,  as  would  be  the  rule 
if  it  was  not  a  part  of  plaintiffs'  case. 

The  very  decisions  relied  on  by  plaintiffs  are  to 
the  effect  that,  whether  the  married  woman's  deed  was 
void  for  noncompliance  with  the  authorizing  statutes 
then  in  vogue,  both  she  and  her  husband  are  debarred 
from  recovering  possession  of  the  land  delivered  under 
such  deed  in  an  action  of  ejectment,  without  account- 
ing to  the  grantees  for  the  payment  of  purchase  money 
and  improvements  after  deducting  rents.  This  is  dis- 
tinctly suggested  in  the  last  paragraph  of  McReynolds 
V.  Grubb,  150  Mo.  1.  c.  365.  To  the  same  effect  is  Bagby 
V.  Emberson,  79  Mo.  1.  c.  140,  and  Shroyer  v.  Nickell, 
55  Mo.  1.  c.  270. 

The  present  action  is  a  mere  substitute  for  eject- 
ment because  of  the  appropriation  of  the  land  for  rail- 
way purposes  by  the  acquiescence  of  Augustine  Eivard 
after  she  and  her  husband  had  obtained  the  purchase 
money  and  delivered  possession  under  their  joint  deed. 
[Scarritt  v.  The  K.  0.  &  So.  By.  Co.,  127  Mo.  298 ;  Alex- 
ander V.  K.  C,  Ft.  S.  &  M.  By.  Co.,  138  Mo.  464.]  If 
they  could  not  retake  the  land  in  ejectment  witiiout 
audi  accounting,  clearly  neither  they  nor  their  heira 
could  take  a  second  payment  therefor  by  an  alternative 
suit  for  its  value,  without  making  a  similar  accounting. 

Upon  the  facts  stipulated  iq  this  record  there  is  no 
theory  of  law  or  equity  which  would  warrant  the  judg- 
ment recovered  by  plaintiffs  and  it  is  reversed.  Graves 
and  Walker,  JJ.,  concur.  Graves,  J.,  in  opinion  filed 
in  which  Woodson  and  Walker,  J  J.,  concur.    Woodson 
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concurs  in  paragraphs  two  and  three  and  in  result. 
Brown  and  Faris,  J  J.,  and  Lamm,  C.  J.,  concur  in  re- 
sult, Lamm,  C.  J.,  in  opinion  filed,  in  which  Woodson^ 
Graves  and  Walker,  J  J.,  concur. 

CONCUEEING  OPINION. 

LAMM,  C.  J. — I  agree  to  the  result  reached  by  my 
brother  Bond.  This  is  one  of  those  cases  where  the 
court  is  put  in  a  strait  betwixt  two  because  the  broad 
justice  of  the  matter  runs  in  a  strong  current  with  the 
defendant,  but  where  (on  some  phases)  there  is  judi- 
cially-made technical  law  in  favor  of  plaintiffs  in  this 
jurisdiction,  as  is  abundantly  shown  by  the  strong 
brief  of  respondents'  counsel.  It  is  true  that  under 
our  married  women's  enabling  acts,  passed  in  the  sev- 
enties and  eighties  of  the  last  century,  their  status 
with  respect  to  their  property  and  property  rights  has 
been  so  readjusted  and  altered  that  they  are  now  sui 
juris,  may  contract  and  be  contracted  with,  sue  and 
be  sued,  but  that  readjustment  is  too  new  to  permit 
us  to  lightly  or  irreverently  break  the  tender  vessels 
in  the  workshop  of  the  old  learning  on  married  wo- 
men's law.  That  learning  may  still  be  of  useful  ap- 
plication to  interests  vested  prior  to  those  late  enabling 
acts  and  to  transactions  arising  under  the  old  dispen- 
sation. Those  vested  interests  are  yet  live  interests 
to  be  reckoned  with  and  those  acts  are  yet  to  be  drawn 
within  the  possible  lines  of  live  litigation  to  come  here 
to  be  ruled.  Hence  the  need  of  abundant  caution  in 
imsettling  the  law.  I  do  not  dissent  from  my  brother's 
learned  views  on  the  validity  of  Mrs.  Eivard's  1857 
deed,  or  on  the  validity  of  the  unappealed  from  judg- 
ment correcting  that  deed  in  December,  1857.  I  mark 
myself  as  saying  nothing  thereon  at  this  time,  because 
I  deem  it  unnecessary  to  do  so,  since  this  case  breaks 
at  another  point. 

My  reasons  for  concurring  in  the  result  reached 
by  my  brother  are  these :    It  is  the  settled  doctrine  of 
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this  court  that  a  party  whose  land  has  been  appropri- 
ated by  a  railway  company  for  quasi-public  purposes^ 
as  was  this  land,  is,  by  reason  of  estoppel,  not  en- 
titled to  recover  the  possession  of  the  land  by  ejectment 
or  by  any  possessory  action.  His  remedy  is  for  the 
value  of  the  land  wrongfuUy  appropriated.  The  solid- 
est  grounds  exist  for  that  proposition  which  those  curi- 
ous in  that  behalf  may  verify  by  consulting  the  cases 
(Second  St.  Imp.  Co.  v.  Railroad,  255  Mo.  519,  and 
cases  cited)  and  which  grounds  these  plaintiffs  recog- 
nized in  bringing  their  suit  in  its  present  form  for 
value  and  not  for  possession;  and  the  fact  that  courts 
were  able  to  work  out  that  sensible  and  useful  theory 
but  demonstrates  that  the  administration  of  justice 
is  a  practical  affair,  an  invention  for  the  adjustment 
of  the  rights  of  individuals  and  is  not  a  technical  an  1 
accurate  science,  but  is  an  applied  science,  adjusting 
itself  to  work  out  justice  in  all  the  protean  shapes 
the  dealings  of  mankind  assume. 

With  that  proposition  established,  to-wit,  that 
there  never  could  be  a  possessory  action  accrue  to  any 
one  for  the  recovery  of  this  particular  land,  this  by 
reason  of  the  fact  that  the  railway  company  appropri- 
ated it  openly,  entirely,  physically  and  obviously  to  the 
whole  world  more  than  a  generation  and  a  half  ago, 
I  think  the  life  estate  outstanding  in  the  husband  of 
Mrs.  Rivard  and  which  did  not  fall  in  until  1899,  has 
nothing  to  do  with  the  case.  If  the  heirs  of  Mrs.  Riv- 
ard, the  plaintiffs  here,  could  sue  for  possession  then 
the  outstanding  life  estate  would  have  been  an  insur- 
mountable barrier  in  the  road  at  all  times  before  that 
life  estate  fell  in.  Their  cause  of  action  for  possession 
in  such  event  would  not  accrue  to  them  until  their 
father  died ;  for  he,  as  tenant  by  the  curtesy,  being  sui 
juris,  had  disposed  of  the  life  estate,  and  that  con- 
veyance of  his  entitled  his  grantees  to  possession  and 
the  subvendees  of  his  grantees  likewise  during  the  ex- 
istence of  the  life  estate.    Bat  as  there  could  be  no 
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recovery  of  possession  in  any  event,  it  is  illogical  and 
idle  to  bother  with  that  phase  of  the  Statute  of  Limita- 
tions relating  to  the  mere  right  to  possession  or  to 
consider  when  such  possessory  right  accrued.  The 
right  to  possession  is  out  of  the  case  and,  when  out 
(even  as  the  fall  of  the  apple  tree  brings  down  the 
apple  itself),  took  with  it  out  of  the  case  all  the  in- 
cidents of  that  right  and  all  those  questions  regard- 
ing the  Statute  of  Limitations  in  possessory  actions. 
The  maxims  are :  Where  the  cause  ceases,  the  eflfect 
also  ceases,  the  primitive  ceasing  the  derivative  also 
ceases.  The  reason  of  the  law  ceasing,  the  law  itself 
ceases. 

Going  one  step  further :  If  we  have  nothing  to  do 
with  the  right  to  possession  and  have  no  interest  in 
when  a  cause  of  action  for  possession  accrued,  which 
never  could  accrue,  then  we  must  look  alone  to  the  real 
cause  of  action,  which  is,  I  think,  one  arising  because 
of  (and  on)  the  unlawful  and  absolute  appropriation 
of  the  land.  That  cause  of  action  accrued,  if  at  all, 
at  the  time  the  land  was  subjected  to  said  perma- 
nent and  wrongful  appropriation.  It  accrued,  if  at  all, 
to  the  mother  of  plaintiffs.  The  most  favorable  view 
to  plaintiffs  is  that,  as  she  died  during  disability  and 
as  the  right  in  suit  pertains  to  (or  is  in  the  nature  of) 
land,  then,  it  passed  and  accrued  to  her  children  on 
her  death  in  1877;  and,  hence,  by  the  flux  of  time,  it 
has  long  since  been  lost  to  them  by  delay  in  suing.  We 
say  *'most  favorable  view,"  because  if  the  thing  be 
considered  a  mere  right  of  damages,  a  chose  in  action, 
then  the  right  of  recovery  was  lost  sooner  and  on 
obvious  grounds. 

It  might  be  argued  that  until  the  life  estate  fell 
in  it  would  be  impossible  to  estimate  their  damages, 
or,  more  strictly  that  part  of  the  value  of  the  land 
belonging  to  them  as  heirs.  But  this  is  not  so.  The 
father's  share  in  this  value,  represented  by  his  life 
estate,  had  passed  to  defendants.    It  was  susceptible 
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of  definite  ascertainment  at  any  time  by  the  use  of  life 
tables.  When  so  ascertained  it  could  be  deducted  from 
the  total  land  value  in  any  proceeding  before  his  death, 
and  I  am  unable  to  see  (1)  why  these  children 
had  to  wait  until  their  father  died  before  suing  in 
this  particular  kind  of  case,  where  possession  is  not 
and  never  could  be  involved,  or  (2)  what  his  death 
has  to  do  with  the  case.  Observe,  it  is  only  by  virtue 
of  the  fact  that  the  life  tenant  died  in  1899,  that  plain- 
tiffs contend  the  Statute  of  limitations  was  tolled 
and  that  they  have  here  any  standing  in  court.  If 
the  question  was  possession,  they  might  be  right  in 
their  views,  or  might  not,  but  as  it  is  not  possession, 
the  case  can  not  ride  off  on  rules  of  law  applicable  to 
possessory  actions. 

There  being  no  fraud,  no  concealment,  no  covin, 
no  fiduciary  relation  and  plaintiffs'  ancestors  having 
received,  kept  and  used  the  purchase  price  of  this  land 
a  half  century  ago,  and  they  having  stood  by  with 
folded  arms  until  a  great  city  was  built  on  it,  the  heal- 
ing influence  of  time  must  be  allowed  full  play  and 
the  result  reached  does  exceedingly  excellent  justice. 
[Hubbard  v.  Slavens,  218  Mo.  1.  c.  615  et  seq.]  Where-^ 
fore,  for  reasons  stated,  I  concur  in  the  result. 

Woodson,  Graves  and  Walker,  J  J.,  join  me  in  this 
opinion. 

CONCUKRING  OPINION. 

6EAVES,  J.— In  this  case  I  concur  fully  in  th^ 
opinion  of  Bond,  J.,  upon  all  questions  discussed  by 
him  therein.  I  also  concur  in  the  views  of  Lamm,  C.  J., 
wherein  he  holds  that  neither  the  parties  plaintiff,  nor 
their  ancestor,  ever  had  any  possessory  action,  but 
only  had  an  action  for  the  reasonable  value  of  the  land 
appropriated  for  a  public  use,  which  action  is  long 
since  barred  by  the  Statute  of  Limitation.  In  addi- 
tion I  have  a  view  of  my  own,  not  suggested  in  either 
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opinion.  The  agreed  statement  of  facts  shows  that 
Mr.  and  Mrs.  Rivard  were  sued  in  equity  in  the  cir- 
cuit court  of  Jackson  county.  The  petition  in  that  case, 
as  outlined  in  the  agreed  statement  of  facts,  not  only 
asked  for  a  correction  of  the  deed,  but  likewise  asked 
that  the  title  be  divested  out  of  defendants  and  vested 
in  plaintiffs. 

Going  further  to  the  agreed  statement  of  facts,  the 
judgment  in  that  case  not  only  decreed  a  correction 
of  the  deed,  but  went  further  and  decreed  title  in  the 
plaintiffs.  Cutting  out  the  part  relating  to  the  cor- 
rection of  the  deed,  such  judgment  reads :  *  *  It  is  there- 
fore ordered,  adjudged  and  decreed  by  the  court  here 
that  .  .  .  the  title  to  said  real  estate,  to-wit  (here 
follows  description),  pass  to  and  vest  in  plaintiffs  as 
against  defendants  as  well  as  against  all  others 
claiming  under  them  as  fully,  ^'  etc.  I  have  no  doubt 
that  the  decree  undertakes  to  and  does  go  further 
than  the  mere  correction  of  the  deed.  It  undertakes 
to  and  does  vest  title  to  the  land  in  dispute  in  the  plain- 
tiffs in  that  action.  To  my  mind  this  judgment  is  not 
void  upon  its  face,  and  so  long  as  it  stands,  it  is  an  in- 
superable barrier  to  recovery  by  the  plaintiffs  in  this 
case,  and  this,  too,  without  reference  to  any  discussion 
about  this  deed  and  its  acknowledgment.  Our  brother 
Bond  limits  his  discussion  as  to  the  judgment  as  one 
correcting  the  deed  solely.  I  think  the  judgment  goes 
further,  and  not  only  corrects  the  deed,  but  divests 
title.  The  circuit  court,  as  a  court  of  equity,  may  have 
erred  in  judgment,  but  with  that  we  have  nothing  to 
do.  Married  women,  infants  and  lunatics  have  always 
been  the  special  wards  of  equity,  and  if  a  court  of 
equity  can  decree  title  from  an  infant  or  a  lunatic, 
there  is  no  good  sense  in  saying  that  it  can  not  decree 
title  out  of  its  other  ward,  i.  e.  a  married  woman.  Upon 
any  of  the  several  theories,  this  case  should  be  re- 
versed. 

Woodson  and  Walker.  J  J.,  concur  in  these  views. 
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ELISHA  B.  BARNES  et  al.,  Appellants,  v.  MIS- 
SOURI VALLEY  CONSTRUCTION  COMPANY 
et  al. 

In  Banc,  April  2,  1914. 

L  DRAINAGE  DISTRICT:  Organization:  Collateral  Attack.  The 
legality  of  the  organization  of  a  drainage  district,  being  a 
municipal  corporation,  cannot  be  collaterally  attacked,  nor  even 
inquired  into  at  the  suit  of  an  individual. 


:  Inaccuracies  in  Survey:  Cured  by  Resurveyr  etc.  In- 
sufficiency or  inaccuracy  of  the  first  survey  of  a  proposed  ditch» 
and  invalidity  of  a  Judgment  entered  by  the  county  court 
ordering  the  ditch  constructed  and  attempting  to  condemn  the 
right  of  way  for  the  ditch,  may  be  cured  by  a  proper  Judgment 
subsequently  rendered  and  a  resurvey  in  pursuance  thereto. 

:     Notice:     Sufficiency:     To   Dead   Man.     A  notice  of 

the  organization  of  a  drainage  district  directed  to  the  persons 
whose  names  are  returned  by  the  viewers  and  generally  to  all 
other  persons  owning  lands  to  be  affected  by  the  construction 
of  the  proposed  ditch,  in  the  language  of  the  statute,  when 
properly  published,  is  due  process  of  law  and  gives  the  court 
Jurisdiction  over  the  owners  of  all  land  in  the  district,  though 
one  of  the  names  returned  by  the  viewers  was  that  of  a  dead 
man.  Especially  is  such  notice  sufficient  where  the  lands 
alleged  to  belong  to  said  deceased  person  were  divested  out 
of  him  in  his  lifetime  and  vested  in  other  persons. 

:     Construction  of  Ditch:   Break  In  Survey:    Injunctions 

A  break  or  lack  of  continuity  in  the  survey  of  the  land  con- 
demned for  a  drainage  district,  whereby  a  strip  of  land  twenty 
feet  wide  on  the  boundary  of  the  right  of  way  and  narrowing 
to  a  point  at  the  center  of  the  right  of  way,  and  the  fact  that 
at  another  point,  for  a  distance  of  200  feet,  the  right  of  way 
is  160  feet  wide,  instead  of  100  feet,  as  claimed  by  the  con- 
tractor in  his  answer,  are  not  defects  of  such  a  serious  char- 
acter as  to  Justify  an  injunction  restraining  the  construction 
of  the  ditch,  since  if  the  final  report  of  the  commissioners  and 
engineer  appointed  to  survey  and  locate  the  right  of  way  is 
correct  the  Judgment  entered  by  the  county  court  can  be 
amended  nunc  pro  tunc,  and  the  right  of  injunction  is  a  matter 
of  grace  rather  than  of  right,  and  if  there  is  a  fragment  of 
land  which  has  not  been  condemned  over  which  defendants  are 
about  to  construct  the  ditch  the  owner  is  entitled  under  the 
statute  to  maintain  a  suit  for  damages  therefor  after  the  ditch 
has  been  constructed. 
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5.  :  Insolvency:  Additional  Lands  and  Levy:  Injunction. 
A  drainage  district  may  sue  and  be  sued,  and  express  power 
Is  conferred  upon  the  county  court  to  levy  taxes  to  pay  the  ex- 
penses of  condemning  or  purchasing  such  additional  lands  as 
the  district  tnay  need  for  a  right  of  way  for  its  ditches,  and 
therefore  the  district  cannot  be  considered  Insolvent 

6.  :     Additional  Notice:     Invalidity  of  First.     By  causing 

to  be  issued  and  published  a  new  notice  to  landowners,  the 
county  court  did  not  nullify  a  previous  notice  regular  in  all 
respects,  nor  were  the  landowners  released  by  the  additional 
notice  which  need  not  have  been  given,  nor  did  the  county 
court  lose  its  Jurisdiction  over  those  who  were  served  with  the 
first  notice. 


7.  :     Construction  of  DItoh:     Injunction:     Injury  to  Lands: 

Appeal.  In  the  trial  of  an  injunction  suit  to  restrain  the  con- 
tractor from  constructing  a  drainage  ditch  it  is  not  proper  to 
permit  the  plaintiffs  to  prove  that  their  lands  will  be  injured  by 
the  construction  of  the  proposed  ditch.  The  statutes  have 
confided  the  power  to  pass  upon  such  a  question  to  the  county 
court,  and  while  no  appeal  from  its  decision  has  been  provided, 
the  Legislature  alone  can  provide  for  appeals. 

8.  :    Notice:    Delay  In  Publication.   A  delay  of  two  months 

after  the  finding  of  the  final  report  of  the  viewers  and  engineer 
in  publishing  the  notice  to  landowners  of  the  ditch  to  be  con- 
structed and  the  lands  to  be  affected,  did  not  render  such 
notice  invalid,  in  the  absence  of  any  showing  of  a  change  of 
ownership  in  the  lands  between  the  time  the  report  was  filed 
and  the  publication  was  made.  The  delay  did  not  deprive  the 
county  court  of  Jurisdiction.  The  publication  of  the  report 
in  such  cases  Is  very  similar  to  an  order  of  publication  to  a 
non-resident,  upon  an  aflidavit,  under  the  general  practice  act; 
and,  besides.  Sec.  2119,  R.  S.  1909,  declaring  that  a  "Judgment 
shall  not  be  impaired  or  in  any  way  affected  by  reason  of  any 
default  or  negligence  of  any  clerk  or  officer  of  the  court,  by 
which  neither  party  shall  have  been  prejudiced,"  is  to  be  ap> 
plied  in  an  injunction  suit  to  restrain  the  construction  of  the 
drainage  district,  which  in  effect  is  a  collateral  attack  upon 
the  Judgment  of  the  county  court 

f.  — — -:    :      Publication:      Affidavit    Sworn    to    Befbre 

Publication.  The  fact  that  the  affidavit  of  publication  of  the 
notice  was  sworn  to  before  the  notice  was  published  will  not 
authorize  a  Judgment  to  enjoin  the  construction  of  the  drain- 
age  ditch,  where  the  county  court  made  a  specific  finding  that 
due  and  legal  notice  had  been  given  to  all  persons  owning 
land  in  the  drainage  district  except  those  who  had  voluntarily 
entered  their  appearance. 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  177 

Barnes  y.  Construction  Co. 

Appeal  from  Buchanan  Circuit  Court.— Hon.  Thomas 
c/.  Seehorn,  Judge, 

Affibmed. 

James  E.  Hull,  James  W.  Boyd  and  Perry  A.  Bru- 
taker  for  appellants. 

The  decree  and  judgment  rendered  by  the  circuit 
court  in  this  case  dissolving  the  temporary  writ  of 
injunction  and.  finding  in  favor  of  the  respondents  is 
erroneous,  not  sustained  by  the  law  or  the  facts  in 
the  case,  and  should  be  reversed.  (1)  The  order  made 
by  the  county  court  on  December  11,  1911,  was  and 
is  without  authority  of  law,  and  said  court  had  no 
jurisdictional  right  to  make  said  order,  (a)  On  No- 
vember 2,  1908,  Silas  Berry  and  others  filed  what 
they  claim  to  be  a  petition  asking  for  the  formation 
of  a  drainage  district  and  the  digging  of  a  ditch.  There- 
after some  proceedings  were  had  in  the  county  court 
and  some  notices,  not  legal,  were  given,  and  the  county 
court,  under  said  petition  and  notices,  did  on  August 
2,  1909,  make  and  enter  what  purported  to  be  a  final 
order  and  judgment  establishing  a  district  and  order- 
ing a  ditch  to  be  dug.  (b)  Thereafter,  and  on  the 
30th  day  of  September,  1909,  William  T.  Hutson  and 
others  brought  a  suit  to  obtain  a  writ  of  injunction. 
A  writ  of  temporary  injunction  was  issued  on  October 
5, 1909.  This  case  was  fully  heard  in  the  circuit  court 
of  Jackson  county,  and  every  feature  of  the  drainage 
proceeding  was  considered,  and  said  circuit  court,  after 
a  full  hearing,  held  and  decided  that  the  county  court 
on  August  2,  1909,  had  no  jurisdiction ;  and  the  order 
made  then  was  held  to  be  null  and  void.  It  was  held 
null  and  void  on  the  ground  that  the  county  court  had 
no  jurisdiction  to  make  it.  All  anterior  matters  and 
proceedings  of  the  county  court  were  adjudicated  by 

257  Mo.  12 


Digitized  by 


Google 


178        SUPREME  COUET  OF  MISSOURI 

Barnes  v.  Construction  Co. 

that  decision.  Donnell  v.  Wright,  147  Mo.  646, 199  Mo. 
308;  Eminert  v.  Aldridge,  231  Mo.  130;  Cantwell  v. 
Johnson,  236  Mo.  603.  (c)  Up  to  that  time  from  Au- 
gust 2,  1909,  no  order  was  made  in  the  county  court 
of  Platte  county.  The  said  county  court  could  not 
proceed  on  February  6,  1911,  without  a  new  petition. 
It  had  no  right  to  reverse  or  ignore  the  judgment  of 
the  circuit  court  of  Jackson  county,  (d)  Even  if  the' 
county  court  had  the  right  to  set  aside  the  final  de- 
cree of  the  circuit  court,  still  it  had  no  right  to  make 
the  order  of  December  11,  1911,  for  the  reason  that 
the  pretended  notice  issued  on  November  6,  1911,  was 
not  in  accordance  with  the  statute  and  was 
not  effective,  and  was  null  and  void.  Said  notice  as 
respondents  claim  it  to  have  been  made  and  published, 
only  purports  on  its  face  to  give  notice  to  such  per- 
sons as  were  returned  by  the  viewers  and  engineer 
in  their  report.  Sec.  5587,  E.  S.  1909.  (e)  The 
<;ounty  court  had  no  right  to  make  the  order  of  Novem- 
ber 6,  1911,  setting  the  time  there  for  the  hearing  of 
said  matter,  because  if  any  person  could  make  an 
order  at  that  time  that  person  was  the  clerk  of  the 
county  court,  and  he  never  made  any  order  fixing  the 
time  of  hearing  or  of  publication.  Sec.  5587,  R.  S.  1909. 
The  pretended  publication  gave  notice  to  a  time  dur- 
ing the  same  term  of  court  when  it  was  issued.  The 
statute  says  that  the  hearing  of  the  same  shall  be  set 
for  some  day  of  the  next  regular  term  of  the  county 
court.  Sec.  5587,  R.  S.  1909.  (f )  The  said  pretended 
notice,  given  without  authority  of  law,  and  without 
any  order  made  on  the  part  of  the  county  clerk,  does 
not  describe  the  lands  contained  in  said  alleged  dis- 
trict. It  does  not  contain  a  tabulated  description  of 
said  lands.  The  statute  says  there  must  be  a  definite 
description  of  the  lands.  Sec.  5587,  R.  S.  1909.  (g) 
The  part  of  the  said  notice  directed  to  D.  W.  Hutson, 
who  was  dead  four  years  before  Silas  Berry  and  others 
£led  their  petition,  and  owned  an  undivided  interest 
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in  many  tracts  of  land  at  the  time  of  his  dealth  was 
insufficient  to  give  notice  to  him  if  said  tracts  had  been 
properly  described.  (2)  The  county  court  exhausted 
all  of  its  power  when  it  undertook  to  make  a  final 
order  on  August  2,  1909.  The  viewers  had  done  all 
they  could  do  under  their  appointment.  The  engineer 
had  exhausted  his  authority.  All  they  had  done  up 
to  August  2,  1909,  was  void  under  the  decision  by  the 
circuit  court.  (3)  While  it  is  not  necessary  to  show 
that  the  judgment  and  decree  of  the  circuit  court  of 
Jackson  county  was  correct,  still  we  call  the  court's 
attention  to  the  fact  that  the  original  petition  of  Silas 
Berry,  filed  in  the  county  court  in  November,  1908, 
does  not  state  any  facts  authorizing  the  county  court 
to  take  the  lands  of  the  appellants  herein  for  drain- 
age purposes,  and  to  turn  the  waters  of  Sugar  creek 
on  and  across  them  by  a  ditch  or  otherwise.  That 
petition  proceeds  upon  the  basis  that,  as  alleged  there- 
in, it  was  necessary  to  cut  down  the  bank  of  Sugar 
creek  and  turn  the  waters  thereof  on  plaintiffs  in 
order  to  protect  the  fields,  lots,  yards,  gardens,  pas- 
tures, crops  and  lands  of  the  petitioners.  Before  the 
county  court  can  acquire  jurisdiction  there  must  be  a 
petition  filed  therein  alleging  that  the  contemplated 
drainage  would  be  conducive  to  the  public  health,  con- 
venience or  welfare,  or  where  it  would  be  of  public 
utility  or  benefit,  and  the  facts  necessary  to  show 
that  said  ditch  would  be  necessary  for  public  health, 
convenience  or  welfare  must  be  stated  in  the  petition. 
No  such  facts  are  stated ;  and  the  circuit  court  of  Jack- 
son county  was  correct  when  it  held  that  the  county 
court  had  no  jurisdiction  in  the  matter  of  Silas  Berry 
et  al.  That  petition  does  not  state  where  the  contem- 
plated ditch  should  start  or  where  it  should  end.  It 
does  not  say  whether  it  was  desired  to  issue  bonds  or 
hot.  Sees.  5579-80,  R.  S.  1900.  The  rule  is  universal 
that  the  petition  must  set  forth  every  jurisdictional 
fact.    The  petition  filed  by  Silas  Berry  and  others  on 
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November  2,  1908,  fails  of  this  in  every  particular. 
St.  Louis  V.  Gleason,  89  Mo.  67 ;  Hopkins  v.  Railroad, 
79  Mo.  98;  Jefferson  County  v.  Cowan,  54  Mo.  234; 
School  District  v.  Oeillien,  209  Mo.  464;  Railroad  v. 
Storey,  96  Mo.  620;  Cory  v.  Railroad,  lOO  Mo.  288; 
Railroad  v.  Townsite  Co.,  103  Mo.  569;  Railroad  v. 
Swan,  120  Mo.  30;  Whitely  v.  Platte  County,  73  Mo. 
30;  Zimmerman  v.  Snowden,  88  Mo.  218;  Railroad  v. 
Railroad,  94  Mo.  542.  This  petition  contains  no  de- 
scription of  the  ditch.  It  contains  no  description  of 
the  lands  to  be  embraced  in  the  proposed  district.  It 
gives  no  names  of  landowners  other  than  the  peti- 
tioners. It  does  not  give  the  width  of  the  strip  of 
land  to  be  condemned.  It  does  not  give  a  true  descrip- 
tion of  the  beginning,  route,  or  terminus  of  the  ditch. 
It  does  not  show  that  the  petitioners  possessed  the 
statutory  qualifications.  Township  v.  Probate  Judge, 
53  Mich.  130.  The  law  is  and  has  ever  been  in  con- 
demnation proceedings  that  the  petition  must  set  forth 
the  specific  purpose  for  which  the  exercise  of  eminent 
domain  is  sought,  and  that  it  is  necessary  to  take  the 
property  condemned  for  the  specific  purposes  stated 
in  the  petition.  14  Cyc'lOSl,  note  43;  lb.,  1030,  note 
40;  Patterson  v.  Behr,  161  Mo.  513;  Mattias  v.  Drain- 
age Com.,  49  Mich.  465;  Frost  v.  Leatherman,  55  Mich, 
33;  Whiteford  Twp.  v.  County,  53  Mich.  133.  Where- 
ever  property  is  sought  to  be  taken  for  public  use  the 
petition  should  either  give  the  names  of  the  land  own- 
ers or  a  description  of  the  lands.  Seifener  v.  St.  Louis, 
141  Mo.  586;  Miller  v.  Graham,  17  Ohio  St.  1;  Rail- 
road V.  Railroad,  94  Mo.  542.  (4)  The  pretended 
notices  given  by  the  county  court  before  August  2, 
1909,  did  not  in  any  material  respect  comply  with  the 
statutory  requirements,  did  not  contain  a  tabulated 
description  of  said  lands,  did  not  give  the  name  of  the 
person  owning  certain  particular  lands  as  described, 
did  not  purport  to  notify  any  person  or  persons  except 
those  mentioned  in  the  viewers'  report.  It  did  not  give 
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notice  to  those  who  were  or  might  have  been  ascertained 
to  own  said  lands  or  a  part  thereof  or  any  interest 
therein,  as  the  statutes  provide.  In  said  pretended  no- 
tice, given  in  April,  1909,  the  lands  are  not  described. 
Said  pretended  notice  does  not  mention  the  names  of 
any  persons  who  are  supposed  to  own  any  part,  parcel 
or  tract  of  said  lands.  That  notice  was  jurisdictional. 
State  ex  rel.  v.  Taylor,  224  Mo.  463;  State  ex  rel.  v. 
Wilson,  216  Mo.  215.  Hence,  we  again  say  that  the 
county  court  had  exhausted  its  right  if  it  had  any  under 
said  original  petition  when,  on  August  2, 1909,  it  made 
the  final  order.  The  suggestions  are  not  necessary, 
but  are  made  in  order  to  show  that  judgment  of  the 
circuit  court  on  July  20,  1910,  was  correct.  (5)  On 
February  6,  1911,  the  county  court  undertook  to  over- 
rule the  circuit  court.  No  other  order  was  ever  made 
continuing  the  proceedings  in  the  county  court,  or  keep- 
ing the  proceedings  alive  in  the  county  court,  or  under- 
taking  so  to  do  before  November  6, 1911.  Hence,  even 
if  the  county  court  had  the  right  to  overrule  the  circuit 
court,  still  its  proceedings  thereafter  are  null  and  void. 
(6)  While  the  appellants  contend  that  the  county 
court  had  no  right  or  authority  of  law  or  jurisdiction 
to  make  the  order  of  December  11,  1911,  still  on  other 
grounds  the  appellants  are  entitled  to  have  the  tempo- 
rary writ  of  injunction  perpetrated,  and  not  dissolved. 

(a)  Before  a  ditch  100  feet  wide  and  15  feet  deep, 
necessitating,  as  the  county  court  held  and  has  been 
repeatedly  stated  in  the  proceedings,  the  space  of 
ground  100  feet  wide,  such  right-of-way  must  be  legally 
condemned  and  the  damages  for  the  condenmation  ac- 
tually paid  to  the  owners.  No  right-of-way  across  the 
lands  of  the  plaintiffs  has  ever  been  legally  or  prop- 
erly condemned,  or  appropriated  for  said  purpose. 

(b)  The  evidence  of  D.  W.  Hutson's  death  was  con- 
clusive, and  not  disputed.  The  notice  given  by  the 
county  court  upon  which  the  order  of  December  11, 
1911,  purports  to  be  based  does  not  notify  any  person 
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except  those  who  were  mentioned  in  the  re;  -)rt.  The 
law  does  not  proceed  against  the  dead,  but  against 
the  living.  Adams  v.  Cossom,  228  Mo.  577;  Gaere  v» 
Cartwell,  191  Mb.  705;  State  ex  rel.  v.  Riley,  219  Mo. 
688;  State  v.  Wallace,  209  Mo.  365. 

Norton  B.  Anderson^  Ardey  Gdbbert,  George  W. 
Day,  W.  H.  Richards  and  R.  L.  Spencer  for  respond- 
ents. 

(1)  The  county  court  of  Platte  county  found  as  a 
prerequisite  to  its  last  judgment  being  rendered  in 
this  case  that  due  and  proper  and  legal  notice  had 
been  given  in  the  proceedings  of  Platte  County  Drain- 
age District  Number  1,  which  it  was  passing  upon* 
This  finding  of  that  court  cannot  be  collaterally  at- 
tacked or  relitigated  in  this  injunction  proceeding. 
Tie  and  Timber  Co.  v.  Pulliam,  237  Mo.  18.  (2)  The 
judgment  of  December  11, 1911,  rendered  by  the  county 
court,  cannot  be  successfully  assailed  either  upon  direct 
or  collateral  attack,  because  the  notice  of  July  3, 1911, 
complied  in  every  respect  with  the  law.  R.  S.  1909, 
sec.  5587;  State  ex  rel.  v.  Blair,  245  Mo.  691.  Any 
reference  to  the  notice  above  referred  to  is  conspicu- 
ously absent  from  the  appellants'  abstract  of  the  rec- 
ord. The  whole  argument  of  the  appellants  on  the 
question  of  notice  is  based  upon  the  alleged  invalidity 
of  other  notices.  (3)  The  judgment  of  the  county 
court  establishing  said  drainage  district  cannot  be 
challenged  in  this  action  for  want  of  a  sufficient  pe- 
tition or  any  other  preliminary  step  in  or  under  the 
orders  of  said  court.  State  ex  rel.  v.  Blair,  245  Mo. 
687.  (4)  The  plaintiffs  having  refused  to  accept  the 
damages  awarded  them  in  the  condenmation  proceed- 
ings, cannot  in  this  action  use  the  fact  of  nonpayment 
thereof  to  defeat  the  construction  of  the  public  ditch. 
Railroad  v.  Clark,  119  Mo.  357;  Shively  v.  Lankford, 
174  Mo.  552;  R.  S.  1909,  sec.  5594.    (5)     The  decree 
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in  the  injunction  case  tri^d  in  Jackson  county  nullified 
two  orders  only  of  the  county  court,  and  left  said  county 
court  full  power  to  take  up  and  administer  the  affairs 
of  the  drainage  district  at  the  point  to  which  they 
had  proceeded  when  the  invalid  orders  were  made. 
Fumess  v.  Brummitt,  95  N.  E.  (Ind.)  1114;  State  ex 
rel.  V.  Tayl6r,  224  Mo.  479;  State  ex  rel.  v.  Wilson, 
216  Mo.  282;  State  ex  rel.  v.  County  Court,  137  Mo. 
App.  708-9.  These  appellants,  impleaded  with  some 
others,  obtained  the  Powell  decree  of  injunction.  That 
decree  in  terms  studiously  avoided  the  invalidation  of 
any  order  of  the  county  court  relative  to  this  drainage 
district  other  than  those  specifically  named.  That 
void  order  was  no  order.  By  it  no  rights  were  di- 
vested and  no  rights  were  obtained.  It  did  not  change 
the  proceedings  before  the  county  court  but  left  all 
prior  proceedings  before  the  county  court  intact.  The 
county  court  did  not  lose  jurisdiction  of  this  drainage 
matter,  and  it  was  acting  lawfully  when  it  again  took 
up  the  proceedings  at  the  point  where  they  had  ceased 
to  be  legal,  as  pointed  out  by  the  decree.  (6)  Grants 
ing  that  D.  W.  Hutson  was  dead  at  the  time  of  the 
proceedings  in  the  county  court,  and  that  he  died  seized 
of  lands  affected  by  said  proceedings,  still  his  heirs, 
devisees,  or  any  one  claiming  under  him,  were  brought 
into  court  by  the  notice  published  July  3, 1911,  directed 
to  **and  all  other  persons  who  may  own  such  land 
or  any  part  thereof  or  any  interest  therein"  affected 
by  the  proposed  improvement.  R.  S.  1909,  sec.  5587 ; 
State  ex  rel.  v.  Blair,  245  Mo.  691.  As  a  matter  of 
fact,  D.  W.  Hutson 's  interest  iq  the  land  had  been 
seized  and  sold  under  execution  issued  from  the  Fed- 
eral Court  of  the  Western  District  of  Missouri,  and 
his  title  thus  sold  and  divested  had  become  vested 
in  the  plaintiffs  and  appellants,  and  other  persons 
named  Hutson  not  parties  to  this  action.  It  is  per- 
haps worth  noticing  that  D.  W.  Hutson  was  named 
as  a  plaintiff  in  this  action,  and  that  he  remained  as 
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such  until  the  exigencies  of  ^  the  case  seemed  to  have 
induced  his  attorneys  to  eliminate  him  as  a  co-plain- 
tiff. It  is  further  worthy  of  note  that  the  United  States 
marshal  *s  deed  divesting  D.  W.  Hutson  of  his  title  was 
filed  for  record  March  26,  1909,  which  was  after  the 
filing  of  the  petition  for  the  establishment  of  the  drain- 
age system  in  the  county  court,  and  on  the  same  day 
but  two  minutes  later  the  Hutsons  filed  their  deed  for 
record.  (7)  A  drainage  proceeding  is  a  matter  pend- 
ing from  the  time  of  the  filing  of  the  petition,  and  all 
persons  and  parties  are  in  court  from  the  time  of  the 
giving  of  the  first  notice  by  publication  of  the  filing 
of  the  preliminary  report  of  the  viewers,  and  the  county 
court  has  jurisdiction  and  power  to  order  any  amend- 
ment or  to  correct  any  order  made  by  it  in  the  pro- 
ceedings at  any  time  it  found  an  error  had  been  com- 
mitted ;  it  was,  in  fact,  the  duty  of  the  court  so  to  do. 
State  ex  rel.  v.  Wilson,  216  Mo.  282;  State  ex  rel.  v. 
Taylor,  224  Mo.  480.  (8)  The  county  court  had  found 
as  a  fact  as  a  part  of  its  judgment  rendered  on  March 
1,  1909,  incorporating  the  drainage  district  that  due 
and  legal  notice  of  the  pendency  of  the  proceedings 
therefor  had  been  given,  and  that  finding  of  that  court 
is  not  open  to  examination  or  review  in  this  collateral 
injunction  proceeding.  Tie  &  Timber  Co.  v.  Pulliam, 
237  Mo.  1.  Upon  the  recital  in  the  county  court  *s  judg- 
ment incorporating  the  drainage  district,  that  judg- 
ment of  incorporation  becomes  final  and  conclusive. 
State  ex  rel.  v.  Wilson,  216  Mo.  277 ;  State  v.  Dugan, 
110  Mo.  128;  lingo  v.  Burford,  112  Mo.  149.  The  find- 
ing of  the  county  court  cannot  be  reviewed  in  any  pro- 
ceedings in  any  court.  State  ex  rel.  v.  Wiethaupt,  150 
Mo.  App.  60.  (9)  By  the  act  of  the  county  court  in 
its  judgment  rendered  on  March  1, 1909,  incorporating 
and  creating  the  drainage  district,  a  municipal  public 
corporation  was  thereby  created  and  incorporated. 
This  entity  was  a  municipal  subdivision  of  the  State 
of  Missouri.    Drainage  Dis.  v.  Tumey,  235  Mo.  90; 
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State  ex  rel.  v.  Taylor,  224  Mo.  4^ ;  Wilson  v.  Drain- 
age Dis.,  237  Mo.  39;  Land  &  Stock  Co.  v.  Mdller,  170 
Mo.  240;  Wilson  v.  Drainage  Dis.,  237  M;o.  39.  The 
validity  of  this  incorporation  can  only  be  inquired  into 
in  a  direct  proceeding  for  that  purpose  in  quo  war- 
ranto. Hence  these  plaintiflFs  have  filed  the  wrong 
kind  of  suit.  State  ex  rel.  v.  Wilson,  216  Mo.  215 ;  Black 
V.  Early,  208  Mo.  281. 

BROWN,  J.— Equity  in  the  circuit  court  of  Bu- 
chanan county  to  restrain  defendants  from  construct- 
ing a  drainage  ditch  through  lands  claimed  by  plain- 
tiffs. From  a  judgment  dismissing  plaintiff's  bill  they 
appeal  to  this  court. 

Plaintiff's  petition  does  rot  so  indicate,  but  it  is 
disclosed  by  other  parts  of  the  record,  that  this  liti- 
gation arose  out  of  an  order  of  the  county  court  of 
Platte  county  organizing  Drainaj^e  District  No.  1  in 
said  county,  and  in  attempting  to  cause  the  construc- 
tion of  a  ditch  about  five  miles  long,  which  ditch  is  in- 
tended to  straighten  the  channel  of  Sugar  creek  and 
carry  the  waters  thereof  into  the  Missouri  river.  Sugar 
creek  is  described  in  the  petition  as  a  stream  from  four 
to  six  feet  wide  and  one  foot  deep.  It  has  a  crooked 
channel  and  runs  from  northeast  to  southwest  through 
a  portion  of  Platte  county,  emptying  into  Little  Sugar 
lake,  situated  about  one  mile  from  the  Missouri  river 
in  said  county. 

The  plaintiffs  in  their  petition  have  diligently 
avoided  all  reference  to  the  fact  that  the  county  court 
is  seeking  to  construct  a  ditch  to  drain  or  otherwise 
improve  lands  situated  in  the  above  named  drainage 
district  Said  petition  merely  asserts,  in  a  general 
way,  that  defendants  are  threatening  and  about  to 
enter  upon  designated  lands  of  plaintiffs  and  unlaw- 
fully and  maliciously  cut  down  the  banks  of  Sugar 
creek,  dig  up  and  destroy  plaintiffs'  crops,  fences, 
hedges,  houses  and  bams,  and  turn  the  waters  of  said 
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creek  upon  plaintiffs  *  lands,  to  their  damage  in  the  sum 
of  many  thousands  of  dollars. 

Said  petition  further  alleges  the  insolvency  of  all 
the  defendants,  and,  in  appropriate  language,  charges 
the  absence  of  any  adequate  remedy  at  law  to  protect 
the  property  of  plaintiffs. 

Defendants,  by  their  joint  answer,  assert  that  the 
Missouri  Valley  Construction  Company  is  under  a 
contract  with  the  county  court  of  Platte  county  to 
construct  a  public  drainage  ditch  along  a  right  of  way 
one  hundred  feet  wide  running  across  some  of  the 
lands  claimed  by  plaintiffs. 

Defendants  further  specifically  plead  the  con- 
demnation of  said  right  of  way  for  a  drainage  ditch 
by  a  judgment  of  the  county  court  of  Platte  county 
entered  on  December  11,  1911,  in  a  proceeding  begun 
and  prosecuted  under  article  4  of  chapter  41,  Revised 
Statutes  1909.  The  aforesaid  judgment  purporting 
to  condemn  the  right  of  way  for  a  drainage  ditch  is 
copied  into  defendants'  answer,  and  purports  to  recite 
the  precise  boundaries  of  the  right  of  way  alleged  to 
have  been  condemned,  and  also  asserts  the  jurisdic- 
tion of  the  county  court  to  enter  said  judgment  of  con- 
demnation. 

Defendants  deny  any  intention  to  enter  upon  or 
disturb  any  lands  now  owned  by  plaintiffs,  and  assert 
that  plaintffs  have  heretofore  instituted  and  main- 
tained another  suit  which  had  for  its  purpose  the  pre- 
vention of  the  construction  of  the  aforesaid  drainage 
ditch,  and  pray  that  plaintiffs  be  enjoined  from  bring- 
ing any  further  actions,  either  at  law  or  in  equity, 
having  for  their  purpose  the  prevention  of  or  delay  in 
digging  said  ditch. 

The  defendant  Galen  B.  Anderson  is  a  civil  engi- 
neer, appointed  by  the  county  court  of  Platte  county 
to  assist  in  surveying  the  right  of  way  for  the  afore- 
said drainage  district;  and  defendant  J.  W.  Harring- 
ton is  a  clerk  of  the  county  court  of  Platte  county. 
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They  each  deny  any  intention  of  doing  anything  about 
or  concerning  the  lands  of  plaintiffs,  except  such  acts 
as  they  are  required  to  perform  in  their  respective 
capacities  as  oflScers  of  said  county  court. 

The  reply  of  plaintiffs  is  a  general  denial  of  all 
allegations  in  defendants'  answer. 

The  plaintiffs  filed  a  motion  to  strike  out  several 
parts  of  defendants*  said  answer,  which  motion  was 
overruled,  and  thereupon  defendants  filed  a  motion 
to  dissolve  the  temporary  restraining  order  issued  by 
the  circuit  court  of  Platte  county  at  the  time  this  suit 
was  instituted,  on  the  following  grounds:  (1)  No 
equity  on  the  face  of  the  petition;  (2)  a  complete 
defense  set  up  in  defendants*  answer;  (3)  and  want 
of  jurisdiction  on  the  part  of  the  court  to  determine 
the  matters  in  issue. 

The  plaintiffs  filed  a  motion  praying  for  judgment 
on  the  pleadings,  which  motion  was  overruled. 

When  the  case  was  called  for  trial  the  plaintiffs 
insisted  that  the  answer  of  defendants  was  in  the  na- 
ture of  a  confession  and  avoidance,  and,  therefore,  the 
burden  of  proof  should  be  cast  upon  them.  The  trial 
court  seems  to  have  adopted  the  plaintiffs*  suggestion 
in  this  respect 

The  evidence  of  defendants  tended  to  prove  that 
at  the  November  term,  1908,  of  the  county  court  of 
Platte  county  one  Silas  Berry  and  nine  other  per- 
sons owning  lands  adjacent  to  Sugar  creek  in  said 
county  filed  a  petition  praying  that  a  ditch  be  con- 
structed so  as  to  straighten  the  channel  of  said  creek 
and  turn  the  waters  thereof  into  the  Missouri  river, 
and  that  the  cost  of  constructing  such  ditch  be  taxed 
against  the  lands  which  would  be  benefited  by  said 
improvement.  Said  petition  contains  all  the  recitals 
required  by  section  5579,  Revised  Statutes  1909,  ex- 
cept that  it  omits  to  recite  whether  the  petitioners 
desire  the  issuance  of  bonds  to  raise  funds  to  make 
the  contemplated  improvement.     This  omission  does 
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not  seem  to  be  important  as  there  has  been  no  attempt 
to  issue  bonds. 

On  Monday,  March  1,  1909,  the  county  court  of 
Platte  county  heard  the  petition  of  said  Silas  Berry 
et  al.,  as  well  as  thirteen  remonstrances  or  exceptions 
to  said  petition,  and  finding  that  the  ditch  prayed  for 
was  practicable  and  would  be  of  great  public  utility 
in  preserving  the  lands  of  petitioners  and  the  public 
health,  ordered  that  the  ditch  be  constructed,  and  that 
the  lands  to  be  benefited  thereby  should  constitute 
Drainage  District  No.  1  of  Platte  county,  Missouri, 
which  order  described  the  lands  to  be  included  in  said 
district. 

Said  order  of  Miarch  1,  1909,  recited  the  publica- 
tion of  a  notice  in  a  weekly  newspaper  published  in 
(Platte  county  of  the  contemplated  improvement  and 
intended  incorporation  of  said  drainage  district,  as 
required  by  section  5581,  Revised  Statutes    1909. 

On  August  2,  1909,  the  county  court  approved  the 
report  of  the  commissioners  appointed  by  it  to  view, 
survey  and  locate  the  precise  boundaries  and  route 
of  the  proposed  drainage  district;  and  on  said  last 
named  day  ordered  and  directed  Galen  R  Anderson, 
its  engineer,  to  let  a  contract  for  the  construction  of 
said  proposed  ditch. 

On  October  1,  1909,  seven  of  the  plaintiffs  in  the 
present  injunction  suit,  with  thirteen  other  land- 
owners of  Drainage  District  No.  1  of  Platte  county,  in- 
stituted a  suit  in  the  circuit  court  of  that  county  to 
restrain  Galen  B.  Anderson,  the  engineer,  the  clerk 
and  members  of  the  county  court  from  letting  any  con- 
tract to  construct  the  proposed  drainage  ditch.  The 
petition  in  said  suit  is  very  similar  to  the  one  filed  in 
the  present  action.  It  does  not  admit  that  any  drain- 
age district  has  been  organized,  but  alleges,  generally, 
the  want  of  legal  authority  or  power  on  the  part  of 
the  county  court  of  Platte  county  and  the  engineer 
to  let  a  contract  for  constructing  the  proposed  ditch; 
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averring  irreparable  injury,  etc.  In  short,  the  peti- 
tion in  that  action  is  a  collateral  attack  npon  the  drain- 
age proceeding  before  recited  without  referring  to 
them  or  praying  the  dissolution  or  disincorporation 
of  the  district.  This  last  mentioned  suit  was  tried 
in  the  circuit  court  of  Jackson  county  on  February  6, 
1911,  and  the  following  final  judgment  entered  therein 
in  favor  of  the  plaintiffs : 

**That  the  judgment  and  orders  made  by  the 
county  court  of  Platte  county,  Missouri,  on  July  26, 
1909,  and  August  2,  1909,  providing  for  advertising 
for  bids  for  letting  and  making  contracts  and  construct- 
ing and  digging  of  public  ditch  across  the  lands  of 
plaintiffs  named  in  their  petition  herein  are  void,  and 
that  defendants  have  no  authority  under  said  orders 
and  judgments  of  said  county  court  to  advertise  for 
bids,  or  to  let,  make  or  enter  into  any  contract  for  the 
construction  of,  or  to  dig  said  public  ditch  across  said 
lands  of  plaintiffs. 

"The  court  orders  that  the  defendants,  and  all 
of  them,  be,  and  they  are  hereby  restrained  and  en- 
joined from  advertising  for  bids  for  and  from  letting, 
making  or  entering  into  any  contract  for  the  construc- 
tion of,  and  digging  of  said  public  ditch,  under  said 
judgments,  orders  of  said  county  court  of  Platte 
county,  Missouri,  made  on  July  26,  1909,  and  August 
2,  1909;  and  defendants  are  enjoined  and  restrained 
from  entering  upon  the  lands  of  plaintiffs,  or  order- 
ing, authorizing,  directing  or  causing  other  parties  so 
to  do,  for  the  purpose  of  construction  of,  or  excavat- 
ing or  digging  said  public  ditch  under  said  orders  and 
judgments  of  said  county  court,  so  made  on  the  26th 
day  of  July,  and  the  2nd  day  of  August,  A.  D.  1909.'' 

The  above  judgment  was  introduced  by  defend- 
ants over  the  objections  and  exceptions  of  plaintiffs. 
Neither  party  has  pleaded  said  judgment  in  this  ac- 
tion. 
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No  appeal  or  writ  of  error  was  prosecuted  from 
the  above  recited  judgment,  but  after  the  rendition 
thereof  the  county  court  of  Platte  county  appointed  an 
engineer  and  viewers  (the  same  parties  who  had  there- 
tofore served  in  that  capacity)  to  resurvey  and  cor- 
rectly locate  the  boundaries  of  Drainage  District  No. 
1  of  Platte  county,  and  to  re-survey  and  locate  the 
precise  boundaries  of  the  proposed  drainage  district, 
and  make  a  report  of  the  benefits  which  would  accrue 
to  the  lands  in  said  district  by  the  construction  of 
said  ditch,  as  well  as  the  damages  which  would  be 
sustained  by  landowners  through  the  condemnation 
and  appropriation  of  a  right  of  way  for  said  ditch 
through  their  lands.  Said  report  to  also  contain  a 
statement  of  the  estimated  cost  of  the  proposed  ditch. 

At  the  May  tei^m,  1911,  of  said  county  court  the 
viewers  and  engineer  filed  their  report  as  directed 
and  required  by  the  order  of  the  county  court. 

There  was  also  introduced  in  evidence,  but  not 
pleaded,  some  memoranda  concerning  a  suit  prosecuted 
in  the  United  States  court  to  prevent  the  construction 
of  the  ditch  over  which  this  controversy  arose,  but 
it  appears  that  said  last  mentioned  suit  was  dismissed 
by  mutual  consent  of  the  parties  thereto,  so  that  it 
need  not  be  considered  in  this  action. 

About  two  months  after  the  filing  of  the  last  re- 
port of  the  viewers  and  engineer,  to-wit,  on  July  3, 
1911,  the  county  clerk  of  Platte  county  issued  and  pub- 
lished a  notice  to  landowners  fixing  August  7,  1911, 
as  the  date  for  hearing  exceptions  to  said  report  and 
the  benefits  assessed  and  damages  awarded  therein. 
Further  details  of  this  notice  will  receive  attention 
in  our  opinion.  Upon  the  publication  of  the  last  men- 
tioned notice,  the  proceedings  to  construct  the  proposed 
ditch  were  continued  imtil  November  6,  1911,  when 
the  county  court,  without  quashing  the  notice  issued 
on  July  3, 1911,  or  dismissing  the  cause  as  to  any  per- 
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son  then  in  court,  caused  a  new  notice  to  be  issued 
to  landowners  returnable  on  December  11,  1911. 

On  December  11,  1911,  the  county  court  of  Platte 
county,  after  reciting  that  it  had  acquired  jurisdiction 
over  all  the  persons  owning  lands  in  Drainage  District 
No.  1,  rendered  judgment  approving  and  confirming 
the  last  report  of  the  viewers  and  engineer  condemn- 
ing the  right  of  way  for  the  ditch,  and  directing  the 
letting  of  a  contract  for  its  construction.  It  is  under 
and  pursuant  to  this  last  mentioned  judgment  thai  de- 
fendant Missouri  Valley  Construction  Company  is 
threatening  to  dig  the  ditch  about  which  plaintiffs  com- 
plain. 

In  the  finding  of  fact  by  the  honorable  circuit  court 
of  Jackson  county,  where  this  cause  was  heard  on  a 
change  of  venue,  it  is  recited  that  the  notice  issued 
on  July  3, 1911,  to  landowners,  was  sufficient  to  confer 
jurisdiction  upon  the  county  court  to  render  the  judg- 
ment of  December  11, 1911,  and  accordingly  the  plain- 
tiffs'  bill  was  dismissed. 

The  plaintiffs'  motion  for  new  trial  assigns,  in 
general  terms,  sundry  errors  of  the  trial  court,  all  of 
which  may  be  considered  under  the  assignments  that 
the  judgment  is  for  the  wrong  party,  and  that  the  trial 
court  **  disregarded  and  failed  to  consider  either  the 
law  or  the  evidence  in  rendering  the  judgment.'* 

OPINION. 

I.  Quite  a  mass  of  the  thousand  pages  of  evidence 
introduced  by  plaintiffs  was  directed  toward  overturn- 
ing or  showing  the  invalidity  of  the  order 
Municipal  of  the  county  court  of  Platte  county  organ- 
izmg  Dramage  District  No.  1  of  said  county, 
where  defendants  threaten  to  construct  the  proposed 
ditch. 

Said  drainage  district  being  a  municipal  corpora- 
tion of  this  State,  the  legality  of  its  organization  can- 
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not  be  collaterally  assailed,  nor  even  inquired  into  at 
the  suit  of  an  individual.  This  doctrine  is  supported 
by  the  following  cases :  State  ex  rel.  Coleman  v.  Blair, 
245  Mo.  680;  State  v.  Fuller,  96  Mo.  165;  The  Catholic 
Church  V.  Tobbein,  82  Mo.  418;  Bumham  v.  Rogers, 
167  Mo.  17;  and  School  District  No.  35  v.  Hodgin,  180 
Mo.  70,  1.  c.  78. 

n.  The  plaintiffs  strenuously  objected  to  the 
introduction  of  the  judgment  entered  by  Judge  Powell 
of  the  Jackson  circuit  court  sustaining  the 
^%^d^  first  injunction  suit  brought  by  soriae  of 

the  plaintiffs  and  others  to  restrain  the 
county  court  and  its  oflScers  from  letting  a  contract 
to  construct  the  proposed  ditch.  At  the  time  of  the 
trial  plaintiffs  did  not  think  enough  of  that  judgment 
to  plead  it  as  an  estoppel  to  the  defenses  set  up  in  the 
answer,  yet  in  their  briefs  and  argument  ore  tenus 
plaintiffs  lean  heavily  on  the  decree  of  Judge  Powell 
to  secure  a  reversal  of  this  case,  and  even  assert  that 
Judge  Powell's  decree  dissolved  the  drainage  district 

The  most  casual  inspection  ^f  Judge  Powell's  de- 
cree, copied  in  our  statement,  will  demonstrate  that  it 
only  purports  to  restrain  the  advertising  for  and  the 
letting  of  a  contract  to  construct  the  ditch.  Whether 
that  judgment  could  be  given  an  effect  beyond  the 
power  of  the  court  to  grant  in  a  suit  instituted  and 
maintained  by  individuals,  we  need  not  decide,  because 
it  did  nothing  beyond  what  it  purported  to  do.  It  re- 
strained the  letting  of  a  contract  to  construct  the  ditch, 
and  while  the  particular  reasons  for  granting  that  re- 
lief are  not  recited  in  the  decree,  it  is  most  probable 
that  the  decree  rests  upon  the  insufficiency  or  inaccu- 
racy of  the  first  survey  of  the  proposed  ditch;  or  the 
invalidity  of  the  judgment  entered  by  the  county  court 
in  1909  ordering  said  ditch  constructed  and  attempting 
to  condemn  the  right  of  way  therefor.  All  of  said 
defects  may  be  and  we  hold  that  they  were,  cured  by 
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a  subsequent  survey  of  the  right  of  way  and  a  decree 
of  the  county  court  entered  on  December  11,  1911, 
which  decree  is  now  pleaded  by  defendants  as  their 
authority  for  constructing  the  ditch. 

ni.  We  will  now  consider  such  errors  as  defend- 
ants think  they  have  found  in  said  drainage  proceed- 
ings. First,  it  is  contended  that  the 
o*^  ^M*'"**  county  court  acquired  no  jurisdiction  over 
the  owners  of  a  certain  tract  of  land  in 
the  drainage  district  reported  by  the  viewers  as  be- 
longing to  one  D,  W.  Hutson,  because  said  Hutson  was 
dead  long  prior  to  the  filing  of  the  petition  to  organize 
the  drainage  district.  Granting  that  a  suit  begun  and 
prosecuted  against  a  dead  man  is  void  as  to  him,  yet 
under  the  facts  hereinafter  recited  we  think  appel- 
lants' contention  is  unsound.  The  defendants  have 
introduced  deeds  establishing  the  fact  that  the  title  of 
D,  W.  Hutson  in  and  to  lands  in  the  drainage  district 
was  divested  out  of  him  during  his  lifetime,  and  in- 
vested in  other  parties,  some  of  them  plaintiffs  in  this 
action.  The  notice  issued  to  landowners  on  July  3, 
1911,  by  the  county  clerk  of  Platte  county  was  directed 
to  some  of  the  plaintiffs  in  this  action  and  generally 
to  all  other  persons  owning  lands  to  he  affected  by  the 
proposed  drainage  ditch.  That  notice  complied  with 
section  5587,  Revised  Statutes  1909,  and  was  sufficient 
to  give  the  court  jurisiction  over  each  and  every  per- 
son owning  lands  within  the  drainage  district,  and 
the  appellants,  who  were  then  part  owners  of  the  D.  W. 
Hutson  lands,  were  accorded  every  opportunity  re- 
quired by  law  to  appear  in  the  county  court  and  resist 
the  judgment  condemning  the  right  of  way  for  the 
proposed  ditch. 

In  the  case  of  State  ex  rel.  Coleman  v.  Blair,  re- 
cently decided  by  this  court  (245  Mo.  680),  it  was  held 
not  necessary  in  the  notice  to  landowners  of  the  assess- 
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ment  of  benefits  and  awarding  of  damages  arising 
out  of  the  construction  of  a  proposed  drainage  ditch 
to  designate  every  person  appearing  by  the  deed  rec- 
ords to  own  lands  within  the  district.  The  names  to 
be  inserted  in  the  aforesaid  notice  are  usually  ob- 
tained by  the  viewers  while  inspecting  and  locating 
the  right  of  way  for  the  ditch,  and  such  notice  should^ 
in  addition  to  the  names  returned  by  the  viewers,  also 
designate  generally  all  other  persons  whose  lands  will 
be  affected  by  the  proposed  improvements.  Such  no- 
tice, when  duly  published,  is  due  process  of  law.  [State 
ex  rel.  Coleman  v.  Blair,  245  Mo.  1.  c.  696-7,  and  cases 
there  cited.] 

IV.  A  further  contention  of  plaintiffs  is  that  the 
last  survey  of  the  right  of  way  of  the  proposed  ditch 

is  inaccurate,  in  that  it  does  not  describe  cor- 
®"'2[*y.      rectly  the  lOO-foot  strip  of  land  upon  which 

defendants  are  threatening  to  enter  and  con- 
struct the  ditch.  At  the  trial  the  plaintiffs  introduced 
a  surveyor  and  civil  engineer  by  the  name  of  Stein- 
inger,  who  testified  that  he  had  gone  over  the  survey 
of  the  right  of  way  for  the  proposed  ditch  as  copied 
into  defendants '  answer,  and  that  at  one  point  in  said 
survey  there  was  a  break  or  lack  of  continuity,  whereby 
a  strip  of  land  twenty  feet  wide  on  the  boundary  of  the 
right  of  way  and  narrowing  to  a  point  at  the  center  of 
such  right  of  way,  was  never  surveyed  or  condemned ; 
also  that  at  another  point,  for  a  distance  of  200  feet, 
the  right  of  way  was  150  feet  wide,  instead  of  only 
100  feet  as  claimed  by  defendants.  The  plaintiffs' 
witness  further  stated  that  he  did  not  consider  this 
last  defect  to  be  serious,  and  that  it  was  probably 
caused  by  the  fact  that  the  section  of  land  where  the 
ditch  is  to  be  constructed  is  longer  than  it  was  thought 
to  be  by  the  viewers  appointed  to  condemn  the  right  of 
way.  When  this  evidence  came  in  the  defendants  re- 
quested, and  were  granted,  permission  to  amend  their 
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answer  to  conform  to  the  proofs,  and  the  answer  was 
accordingly  amended,  but  the  amendment  is  not  def- 
initely set  ont  in  the  record. 

We  do  not  consider  the  defects  complained  of  in 
this  paragraph  to  be  of  such  a  serious  nature  as  to 
justify  an  injunction  against  the  construction  of  the 
ditch.  If  the  final  report  of  the  comifiissioners  and 
en^eer  appointed  to  survey  and  locate  the  right  of 
way  is  correct  the  judgment  entered  by  the  county 
court  can  be  amended  nunc  pro  tuncj  and,  at  any  event, 
as  the  right  of  injimction  is  a  matter  of  grace  rather 
than  of  right,  we  are  constrained  to  hold  that  the  de- 
fects mentioned  are  not  of  such  a  grave  character  as 
to  justify  the  reversal  of  the  judgment.  [Johnson  v. 
United  Railways  Co.,  227  Mo.  423,  1.  c.  450.] 

If  there  be  any  fragment  of  the  land  over  which 
the  defendants  are  about  to  construct  the  ditch  which 
has  not  been  condemned,  there  would  be  nothing  to 
prevent  the  owner  of  such  fragment  from  maintaining 
an  action  against  the  drainage  district  for  his  damages 
after  the  ditch  has  been  constructed.  [Sees.  5598  and 
5599,  R.  S.  1909.] 

Under  section  5583,  Revised  Statutes  1909,  the 
drainage  district  may  sue  and  be  sued,  and  it  cannot 
be  considered  as  insolvent,  as  power  is  expressly  con- 
ferred on  the  county  court  to  levy  taxes  to  pay  the 
expenses  of  condemning  or  purchasing  such  additional 
lands  as  the  district  may  need  for  a  right  of  way.  [Sec. 
5588,  R.  S.  1909,  as  amended  by  Laws  of  1913,  p.  274.] 

V.  Plaintiffs'  resourceful  counsel  further  con- 
tend that  by  causing  to  be  issued  a  new  notice  to  land- 
owners on  November  6, 1911,  the  county 
Notice  to  Land  court  nullified  the  notice  issued  by  its 
Second  Notice.  clerk  ou  July  3rd  of  that  year,  but  we 
find  that  contention  cannot  be  sustained. 
If  the  landowners  were  brought  into  court  through 
the  July  notice  there  is  no  reason  for  contending  that 
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they  were  released  by  an  additional  notice  which  need 
not  have  been  given.  [Burnes  v.  Burnes,  61  Mo.  App. 
612.]  We  find  nothing  in  the  evidence  indicating  an 
intention  on  the  part  of  the  county  court  to  release 
its  jurisdiction  over  any  landowner  who  was  served  by 
the  notice  issued  in  July  and  returnable  in  August, 
1911.  The  continuance  of  the  cause  to  furnish  time 
to  publish  another  unnecessary  notice  gave  the  appel- 
lants additional  time  to  appear  and  contest  the  assess- 
ment of  benefits  and  the  awarding  of  damages  by  the 
viewers,  and  the  appellants  cannot  be  heard  to  com- 
plain of  a  mere  irregularity  which  did  not  prejudice 
them  in  any  way. 

The  plaintiffs  have  not  pointed  out  any  defect  in 
the  notice  to  landowners  issued  on  July  3,  1911,  and 
we  have  not  found  any  error  therein  which  would  im- 
pair the  jurisdiction  of  the  county  court  to  render  the 
judgment  which  it  did  enter  on  December  11,  1911, 
condemning  the  right-of-way  for  the  proposed  ditch. 
Warrants  were  issued  by  the  county  court  and  ten- 
dered to  such  of  the  appellants  as  could  be  found  in 
Platte  county  for  the  damages  which  were  awarded 
to  them  by  the  connnissioners  who- surveyed  the  right 
of  way,  and  the  refusal  by  plaintiffs  to  accept  the 
warrants  tendered  to  them  is  not  a  matter  of  which 
they  have  a  right  to  complain. 

VI.  During  the  trial  the  plaintiffs  offered  to 
prove  that  their  lands  would  be  injured  by  the  con- 
struction of  the  proposed  ditch,  but  this  evidence  was 
excluded.  We  do  not  see  how  the  trial  court 
Rejected  could  have  ruled  otherwise.  The  General 
Assembly  has  confided  to  the  county  court 
the  power  to  pass  upon  such  question,  as  well  as  the 
propriety  or  wisdom  of  organizing  the  drainage  dis- 
trict, and  while  no  appeal  has  been  provided  for  from 
its  decision  declaring  a  district  organized,  if  more 
appeals  are  needed  the  Legislature  alone  can  grant 
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that  reUef.  [Millar  v.  Transit  Co.,  216  Mo.  1.  c.  103.] 
The  appellants  were  given  due  notice  and  an  ample  op- 
portunity to  present  their  grievances  to  the  county 
court,  and  if  they  have  failed  to  do  so  the  fault  must 
rest  upon  their  shoulders.  A  defendant  cannot  choose 
the  forum  where  his  contentions  shall  be  litigated ;  he 
must  use  the  forum  which  the  General  Assembly  has 
provided,  and  into  which  he  has  been  sununoned. 

Vll.  It  is  also  contended  by  plaintiffs  that  the 
publication  to  landowners  issued  on  July  3,  1911,  is 
void,  because  not  issued  immediately  upon 
iMuc  of  the  filing  of  the  final  report  of  the  viewers 
and  engineer.  Said  notice  was  in  fact  not 
issued  until  abiout  two  months  after  the  report  of  the 
viewers  was  filed. 

Publication  or  voluntary  appearance  are  the  only 
methods  of  obtaining  jurisdiction  of  landowners  in 
a  proceeding  to  drain  lands  under  article  4,  of  chap- 
ter 41,  Revised  Statutes  1909.  The  names  included 
in  the  notice  were  the  names  of  the  persons  designated 
in  the  report  of  the  viewers  as  owning  the  several 
tracts  of  land  in  the  drainage  district.  If  the  plain- 
tiffs in  this  cause  had  purchased  their  lands  after  the 
report  of  the  viewers  was  filed,  and  before  the  notice 
was  published,  they  might  be  in  a  better  position  to 
complain  of  the  delay  in  issuing  and  publishing  the 
notice,  because  a  notice  directed  to  former  landowners 
might  not  be  as  likely  to  reach  or  command  the  atten- 
tion of  the  present  owners  as  if  it  were  directed  to 
such  present  owners  by  name  as  designated  in  the 
viewers'  report. 

The  notice  now  under  consideration  should  have 
been,  and  was,  directed  by  name  to  the  persons  own- 
ing lands  in  the  drainage  district  as  reported  by  the 
viewers  and  engineer.  It  was  also  directed  generally 
to  those  having  lands  which  would  be  affected  by  the 
proposed  ditch,  and  as  it  does  not  appear  that  any 
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of  the  plaintiffs  purchased  their  lands  in  the  district 
after  the  report  of  the  viewers  and  engineer  was  filed 
they  were  in  no  way  prejudiced  by  the  clerk's  failure 
to  issue  and  publish  the  notice  more  promptly. 

The  filing  of  the  report  of  the  viewers  occupies  a 
very  similar  position  in  law  to  the  filing  of  an  affidavit 
alleging  the  nonresidency  of  a  defendant  in  an  action 
against  such  nonresident.  In  that  class  of  cases  it 
is  a  general  rule  in  this  State  that  where  the  order 
of  publication  is  in  fact  issued  upon  a  proper  affidavit, 
and  is  published  in  accordance  with  the  requirements 
of  the  statutes,  a  judgment  based  on  such  order  of 
publication  is  not  invalid  because  the  order  was  not 
issued  and  published  at  the  very  time  it  was  applied 
for.  [Whinnery  v.  Missouri  Lumber  &  Mining  Co., 
231  Mo.  262;  Kane  v.  McCown,  55  Mo.  181;  Johnson 
V.  Gage,  57  Mo.  160.] 

Section  2119,  Revised  Statutes  1909,  ordains  that 
^'judgments  shall  not  be  .  .  .  impaired,  or  in  any 
way  affected  by  reason  of  .  .  .  any  default  or 
negligence  of  any  clerk  or  officer  of  the  court  .  .  . 
by  which  neither  party  shall  have  been  prejudiced. '^ 
This  is  the  rule  to  be  applied  when  judgments  are 
assailed  by  appeal  or  writ  of  error,  and  there  are 
stronger  reasons  why  it  should  be  applied  when,  as 
in  this  case,  the  judgment  of  a  court  of  competent  juris- 
diction is  subjected  to  collateral  attack.  The  delay  in 
issuing  and  publishing  the  notice  did  not  constitute 
such  error  so  as  to  deprive  the  county  court  of  juris- 
diction. 

Vni.  A  further  insistence  of  plaintiffs  is  that 
there  is  no  competent  evidence  that  the  notice  to  land- 
owners was  ever  published,  there  being  a 
Affidavr*  defect  in  the  jurat  to  the  affidavit  of  the 
printer,  whereby  it  was  made  to  appear  that 
such  affidavit  was  sworn  to  before  the  notice  was  pub- 
lished.    This  insistence  cannot  be  sustained  for  the* 
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reason  that  the  comity  court  made  a  specific  finding 
that  due  and  legal  notice  had  been  given  to  all  persons 
owning  lands  within  the  drainage  district  except  those 
who  had  voluntarily  entered  their  appearance.  That 
court  was  not  restricted  to  the  printer  ^s  aflBdavit,  but 
could  receive  oral  evidence  that  the  notice  was  pub- 
lished in  a  newspaper  in  the  manner  required  by  law. 
It  is  presxmied  to  have  heard  such  oral  evidence  when 
its  judgment  is  assailed  collaterally.  [Robbins  v. 
Boulware,  190  Mo.  33;  Raley  v.  Guinn,  96  Mo.  263.] 

IX.  After  a  laborious  inspection  of  a  voluminous 
record  we  are  convinced  that  the  judgment  of  the  cir- 
cuit court  was  for  the  right  party  and  should  be  af- 
firmed.  It  is  so  ordered. 

Lamm,  C.  J.,  and  Woodson,  Graves,  Paris  and 
Walker,  J  J.,  concur;  Bond,  J.,  concurs  in  the  result. 


THE  STATE  v.  OLLIE  LONO,  AppeUant. 

In  Banc,  April  2,  1914. 

1.  APPELLATE  AND  TRIAL  PRACTICE:  Setting  Aside  Verdict 
The  setting  aside  of  a  verdict  on  the  ground  that  it  is  against 
the  weight  of  the  evidence  is  the  peculiar  function  of  the  trial 
Judge;  but  appellate  courts  do  not  determine  the  weight  of  the 
evidence,  and  will  not  set  aside  a  verdict  because  it  seems 
against  the  preponderance  of  the  evidence,  but  it  will  consider 
the  evidence  to  the  extent  of  ascertaining  whether  or  not  there 
is  any  substantial  evidence  to  support  the  verdict,  and  if  there 
is  not  it  will  set  the  verdict  aside. 

2.  SEDUCTION:  Promise  of  Marriage:  Corroboration:  Circum- 
stances.  In  a  trial  of  a  defendant  for  seduction  under  promise 
of  marriage  the  evidence  of  the  woman  as  to  such  promise  must 
be  corroborated,  and  the  corroboration  may  be  by  circumstances, 
but  the  proof  of  such  circumstances  must  come  from  witnesses 
other  than  the  woman. 


Digitized  by 


Google 


200        SUPREME  COURT  OF  MISSOURI 

state  V.  Long. 

8.   :  :  :     By  a  Discredited  Witness.    Testimony 

by  prosecutrix's  father  that,  three  or  four  weeks  after  what 
she  testifies  was  a  promise  of  marriage,  he  accused  defendant 
of  having  seduced  his  daughter,  that  he  at  first  denied  it,  but 
afterwards  stated  that  he  did  promise  to  marry  her  and  would 
keep  his  promise,  is  testimony  corroborative  of  her  evidence  of 
the  promise,  and  having  been  believed  by  the  jury  and  their 
verdict  approved  by  the  trial  Judge  it  prevents  the  Supreme 
Court  from  setting  aside  the  verdict  on  the  assignment  that 
there  was  no  corroboration  of  prosecutrix's  evidence  of  the 
promise,  although  the  reputation  of  such  father  for  truth  and 
veracity  was  demolished  by  his  neighbors,  and  defendant 
denied  the  admission  and  his  denial  was  corroborated  by  an- 
other witness  who  heard  the  conversation  between  him  and 
the  father. 

4.  SEDUCTION:  Prior  Pregnancy:  Physician:  Waiver  of 
Statutory  Privilege.  The  State,  on  the  theory  that  to  disprove 
pregnancy  of  prosecutrix  in  November  and  December  of  1908 
tended  to  prove  virtue  and  chastity  on  August  22,  1909,  the 
time  of  the  alleged  seduction,  with  the  consent  of  prosecutrix 
showed  a  given  physicial  condition,  namely,  "womb  trouble,"' 
by  her  (the  patient),  her  mother  and  one  of  the  physicians  who 
treated  her  in  December.  She  and  her  mother  also  testified 
that  the  other  two  physicians  who  treated  her  in  November 
pronounced  the  cilment  "womb  trouble"  and  that  the  third 
physician  treated  her  for  the  same  trouble,  ffeld^  that,  if  there 
existed  a  statutory  privilege  in  favor  of  the  State  or  In  favor 
of  the  prosecutrix  to  close  the  mouth  of  the  two  physicians 
who  treated  her  in  November,  it  was  waived  by  her  testimony 
and  by  the  State's  calling  forth  with  her  consent  the  testimony 
of  the  physician  who  treated  her  in  December,  and  having  been 
once  waived  it  continued  waived  throughout  the  trial,  and  the 
court  erred  in  refusing  to  permit  the  defendant  to  show  by  the 
other  two  physicians  that  what  the  State's  witnesses  pro- 
noimced  "womb  trouble"  was  in  fact  pregnancy.  If  several 
physicians  treat  a  patient  for  the  same  trouble,  and  the  veil  of 
secrecy  is  raised  as  to  one  of  them,  by  the  patient  or  with 
her  consent,  it  is  waived  as  to  all,  whether  they  treated  her 
at  the  same  time  or  a  month  or  so  apart. 

5.  : : : :     Material:    Rebuttal:  Estoppel. 

And  whether  or  not  such  testimony  was  material,  it  was  prej- 
udicial to  defendant,  and  having  been  called  forth  by  the 
State  for  the  purpose  of  showing  that  the  prosecutrix  was  a 
virtuous  woman  at  the  time  she  testifies  she  was  seduced  by 
defendant,  he  ought  to  be  permitted  to  rebut  it  by  showing  she 
was  pregnant  eight  or  nine  months  prior  thereto.  If  evidence 
is  harmful  and  prejudicial,  even  if  not  material,  it  can  be 
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rebutted,  and  the  party  introducing  it  is  estopped  from  object- 
ing to  rebuttal  testimony. 

6.   :  :  :  :     Contradictory  of  Prosecutrix. 

Wbere  the  State  by  its  conduct  raises  the  veil  of  secrecy  from 
one  physician  who  treated  her  and  thereby  raises  the  veil  from 
two  others  who  treated  her  about  the  same  time  for  the  same 
ailment,  and  prosecutrix  testifies  that  she  had  never  known 
any  man  prior  to  the  time  of  the  alleged  seduction,  it  is  error 
to  refuse  to  permit  the  two  physicians  to  testify  for  defendant 
that  her  ailment  was  pregnancy. 

Appeal  from  Nodaway  Circuit  Court.— Hon.  Francis 
H.  Trimble,  Judge. 

Beyebsed  and  bemanded. 

John  W.  Stokes  and  Cook,  Cummins  S  Dawson 
for  appellant. 

(1)  There  was  not  sufficient  corroboration  of  the 
testimony  of  Carrie  Miles,  as  to  the  promise  of  mar- 
riage. E.  S.  1909,  sec.  5235;  State  v.  Heed,  57  Mo.  254 ; 
State  V.  Miller,  44  Mo.  App.  159.  (2)  The  evidence 
of  Drs.  Miller  and  Davis  should  have  been  admitted. 
These  doctors  were  not  permitted  to  testify,  and  the 
offered  evidence  was  rejected,  on  the  ground  that  any 
information  they  might  have  was  acquired  under  the 
confidential  relation  of  physician  and  patient,  and 
could  not,  therefore,  because  of  the  statute,  be  disclosed 
by  the  physician,  (a)  The  statute  preventing  a 
physician  from  disclosing  information  acquired  by  hinn 
in  his  professional  capacity,  cannot  be  used  by  the 
State  in  the  prosecution  of  one  of  its  citizens,  so  as  to 
conceal  the  truth,  and  thus  secure  the  conviction  of  the 
defendant.  10  Ency  of  Evidence,  98;  28  Am.  &  Eng. 
Ency.  Law,  83;  Kling  v.  Kansas  City,  27  Mo.  App.  240; 
Wigmore  on  Evidence,  sec.  2285;  40  Cyc.  2352.  (b) 
The  privilege  in  this  case  has  been  waived.  By  calling 
one  of  two  attending  physicians,  the  privilege  of  the 
statute  is  waived  as  to  the  other.    O'Brien  v.  Imple- 
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ment  Co.,  141  Mo.  App.  331;  40  Cyc.  2399;  Smart  v. 
Kansas  City,  206  Mo.  162;  State  v.  Peterson,  6  Wyo. 
419.  The  privilege  of  the  statute  was  waived  when 
Carrie  Miles,  the  patient,  voluntarily  testified  as  to 
her  relations  with  the  physicians,  their  examination 
and  treatment  of  her,  and  fnlly  disclosed  her  condition 
as  she  says  her  physicians  fonnd  it.  Highfill  v.  Rail- 
road, 93  Mo.  App.  219;  Holloway  v.  Kansas  City,  184 
Mo.  43;  Lane  v.  Boicourt,  128  Ind.  420;  Webb  v.  Met. 
St.  By.,  89  Mo.  610. 

John  T.  Barker,  Attorney-General,  and  Thomas 
J.  Higgs,  Assistant  Attorney-General,  for  the  State. 

(1)  This  court,  in  an  opinion  in  this  same 
case.  State  v.  Long,  238  Mo.  383,  held  that 
the  testimony  of  the  father  of  the  prosecutrix 
to  the  effect  that  the  defendant  admitted  the 
promise  of  marriage  was  sufficient  corrobor- 
ation. In  addition  to  the  testimony  of  the  father  of 
the  prosecutrix,  John  Miles,  as  to  the  admission  by 
the  defendant  of  the  promise  of  marriage,  there  was 
the  direct  testimony  of  the  witness,  Harry  Bronk,  to 
the  effect  that  the  defendant  had  said  he  had  an  oppor- 
tunity to  marry,  and  when  asked  as  to  whom  he  was 
going  to  marry  the  defendant  replied  '*  Carrie  Miles.  ^' 
The  State  can  rely  on  the  further  facts  of  the  atten- 
tions paid  the  prosecutrix  and  the  letters  written  to  her 
by  the  defendant,  which,  in  themselves  are  sufficient 
corroboration  of  the  promise  of  marriage.  State  v. 
Wheeler,  108  Mo.  658;  State  v.  Eisenhour,  132  Mo. 
140;  State  v.  Davis,  141  Mo.  522;  State  v.  Sublett,  191 
Mo.  163.  (2)  The  appellant  contends  that  Doctors 
Miller  and  Davis  would  have  testified  that  the  prose- 
cutrix was  pregnant  on  November  5,  1908,  when  the 
time  of  the  alleged  seduction  was  about  the  22nd  of 
August,  1909.  There  was  some  other  testimony  con- 
cerning the  visit  of  Doctors  Miller  and  Davis  in  Novem- 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  203 

state  y.  Long. 

ber,  1908.  It  is  contended  by  appellant  that  this  tes- 
timony and  the  further  fact  that  Dr.  Gray  and  prose- 
cutrix testified  as  to  treatment  given  the  prosecutrix 
at  St.  Joseph,  a  month  later,  amounted  to  a  waiver  of 
Sec.  6362,  R.  S.  1909.  The  appellant,  on  this  contention 
of  waiver,  relies  upon  the  case  of  Epstein  v.  Penn  Ry. 
Co.,  250  Mo.  1.  In  this  contention  the  appellant  has 
failed  to  notice  a  distinction  between  the  case  at  bar 
and  the  Epstein  case.  In  the  Epstein  case  a  Dr.  TSil- 
ston,  together  with  the  plaintiff,  testified  as  to  the  mode 
of  treatment  given  by  Dr.  Elston  and  as  to  the  condi- 
tion of  the  plaintiff.  A  Dr.  Christie  and  a  Dr.  Phelps 
were  present  at  the  same  time  and  place  and  the  court 
rejected  their  testimony  as  to  the  same  facts.  In  the 
case  at  bar  it  is  proposed  to  have  Doctors  Miller  and 
Davis  testify  to  the  treatment  and  condition  of  the 
prosecutrix  at  a  different  time  and  place  than  that  tes- 
tified to  by  Dr.  Gray  of  St.  Joseph,  and  of  which  a  de- 
tailed account  was  given  by  both  the  prosecutrix  and 
Dr.  Gray. 

GRAVES,  J. — ^Defendant  stands  charged  with  the 
crime  of  seduction  imder  promise  to  marry,  the  infor- 
mation being  based  on  section  4478,  Revised  Statutes 
1909.  The  scene  of  the  alleged  crime  is  located  in  At- 
chison county  by  such  information,  and  the  case  was 
first  tried  in  that  county  and  defendant  convicted. 
[State  V.  Long,  238  Mo.  383.]  The  judgment  of  con- 
viction was  reversed  and  the  cause  remanded,  for 
reasons  fully  stated  by  Blaib,  C,  in  the  cause  supra. 
When  the  case  again  reached  the  circuit  court  of  At- 
chison county.  Judge  Elmson,  the  judge  of  that  court, 
disqualified  himself,  and  Judge  Fbancis  H.  Tbimblb 
was  called  in  to  try  the  same.  Application  was  made 
by  defendant  for  a  change  of  venue,  and  upon  a  hear- 
ing thereof,  Judge  Thimble  sustained  the  same  and 
sent  the  cause  to  Nodaway  county,  in  which  court  a 
trial  was  had,  and  defendant  again  found  guilty.    By 
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the  verdict  his  punishment  was  fixed  at  six  months^ 
imprisonment  in  the  county  jail,  and  a  fine  of  five  hund- 
red dollars,  and  from  a  judgment  upon  that  verdict  the 
defendant  has  again  appealed  to  this  court.  In  Div- 
ision No.  2,  an  opinion  was  handed  down  affirming  sucJi 
judgment,  but  a  motion  for  a  rehearing  was  filed  by  the 
defendant,  which  motion  was  sustained,  and  the  cause 
transferred  from  that  court  to  this  court. 

The  pertinent  facts  in  abbreviated  form  are  about 
as  follows : 

At  the  date  of  the  alleged  offense,  the  prosecutrix, 
Carrie  Margaret  Miles,  was  practically  nineteen  years 
of  age  and  lived  on  a  farm  with  her  parents  in  Atchison 
county.  The  defendant  at  the  same  date  was  about 
twenty-three  years  old  and  lived  on  a  farm,  with  his 
parents,  in  Holt  county,  but  only  four  miles  distant 
from  the  farm  of  Miles.  The  prosecutrix  and  the  de- 
fendant had  been  acquainted  in  a  casual  way  for  some 
years  prior  to  August  22, 1909,  the  date  fixed  as  the  time 
of  the  seduction.  From  June  to  October,  1907,  the  de- 
fendant seemingly  paid  some  attention  to  the  prose- 
cutrix, and  during  this  period  visited  her  upon  several 
Sundays,  taking  her  to  church  and  other  public  gath- 
erings. During  this  time  the  prosecutrix  claims  no 
ungentlemanly  conduct  upon  the  part  of  the  defend- 
ant. She  says,  however,  that  twice  he  proposed  mar- 
riage, and  twice  she  rejected  him.  That  she  told  him 
her  folks  said  she  was  too  young  to  marry,  and  that 
they  agreed  to  quit  company  for  awhile,  but  with  a 
tacit  understanding  that  his  attentions  would  be  re- 
newed later.  These  things  the  defendant  denies.  In 
October,  1907,  defendant's  attentions  to  prosecutrix 
ceased,  and  each  went  his  or  her  own  way  for  the 
months  between  that  date  and  a  short  time  before  the 
date  of  the  alleged  offense.  During  these  months, 
October,  1907,  to  August,  1909,  nothing  passed  between 
the  parties,  except  several  unimportant  post  cards  sent 
by  the  defendant.     They  met  occasionally  at  public 
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places  and  talked  upon  commonplace  subjects.  Prose- 
cutrix during  this  time  kept  company  with  other  young 
men  and  corresponded  with  them,— among  them  a  Mr. 
Lee  and  also  a  young  man  who  lived  at  their  home. 
August  15, 1909,  defendant,  his  two  sisters  and  a  young 
man  named  Miles,  were  at  church  and  were  invited  by 
Carrie  Miles  to  her  home  for  dinner.  The  invitation 
was  accepted,  and  later  in  the  day  (about  five  or  six 
o'clock  in  the  evening)  they  all  went  over  to  the  de- 
fendant's home.  Carrie  Miles  was  escorted  over  there 
by  Mr.  Lee,  who  had  called  up  by  phone  and  engaged 
her  company  whilst  defendant  and  the  others  men- 
tioned were  there.  Yoimg  Lee  took  her  home  from 
Long's  place.  Up  to  this  point  there  was  nothing 
wrong  between  these  two  parties.  Miss  Miles  says  that 
on  the  15th  of  August  defendant  engaged  her  com- 
pany for  the  next  Sunday,  August  22nd.  Defendant 
says  that  she  asked  him  over  to  take  her  to  church, 
and  he  told  her  he  didn't  know  about  it,  but  would 
write.  The  record  shows  he  did  write  telling  her  he 
would  be  over  to  take  her  to  <jhurch,  and  he  went  over 
according  to  the  terms  of  the  letter.  He  drove  her  to 
church,  a  distance  of  five  miles,,  without  incident  worthy 
of  relation.  After  the  services  the  two,  in  the  buggy, 
started  for  her  home.  The  church  was  in  Holt  county, 
and  the  county  line  was  much  nearer  her  home  than 
the  church.  She  says  that  about  the  time  they  reached 
the  county  line  between  Atchison  and  Holt  counties 
(her  home  being  in  Atchison)  he  rather  fervently  pro- 
posed marriage  to  her,  and  though  not  exactly  at  first, 
but  she  shortly  consented.  Inunediately  following  he 
proposed  illicit  intercourse,  and  with  but  little  hesita- 
tion (speaking  from  the  record)  to  this  she  consented. 
True  it  is,  she  says  that  he  promised  to  marry  her  the 
next  Wednesday,  and  urged  that  no  harm  could  come 
of  the  intercourse. 

According  to  the  story  of  prosecutrix  she  prepared 
to  go  to  town  with  him  Wednesday  to  get  married,  but 
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defendant,  although  duly  waited  for,  came  not.  The 
whole  transaction  of  becoming  engaged,  and  having 
intercourse  covered  a  very  short  time.  Counsel  for 
defendant  figure  it  out  to  be  thirty  seconds.  The  par- 
ents were  not  advised  of  the  proposed  marriage  on  the 
Wednesday  named.  Nor  did  the  prosecutrix  take  any 
steps  to  find  out  why  defendant  had  not  kept  his  word. 
She  says  that  they  had  agreed  to  keep  the  marriage 
matter  a  secret  until  he  could  rent  a  certain  farm  in 
the  neighborhood.  She  says  that  defendant  came  back 
the  next  Sunday  August  29th,  but  this  is  denied  by 
defendant,  he  says  that  he  was  not  there  again  imtil 
September  5th.  According  to  the  prosecutrix  he  came 
to  her  home  on  Sunday,  August  29th,  and  took  her  to 
church ;  that  he  explained  his  failure  to  keep  the  mar- 
riage date,  by  saying  that  he  had  not  rented  the  farm 
as  yet.  She  says  that  on  the  trip  home  from  church 
the  promise  of  marriage  was  again  renewed,  and  inter- 
course followed  the  renewed  promise,  with  a  little  more 
alacrity  than  upon  the  previous  occasion.  The  next 
AVednesday  was  fixed  for  the  marriage,  but  she  again 
waited  in  vain  for  defendant.  At  no  time  were  the 
parents  advised  of  any  promise  to  marry,  imtil  Sep- 
tember 9th,  when  the  mother  (on  a  wash  day)  made 
discoveries  to  the  effect  that  all  was  not  well  with  the 
girl,  and  asked  her  to  explain,  and  then  she  told  of  the 
alleged  marriage  engagement  and  the  intercourse. 
Prosecutrix  made  no  effort  to  find  out  why  defendant 
had  for  a  second  time  made  default,  but  on  September 
12th,  three  days  after  her  disclosure  to  her  parents, 
she  did  write  the  following  rather  informal  letter : 

Fairfax,  Mo.,  September  12,  1909. 
Dear  Friend:  I  will  take  the  pleasure  of  writing  to  you 
this  evening.  How  have  you  been  getting  along  these  days. 
Olive  what  fine  time  did  you  have  at  falrfax  Thursday.  We 
went  up  Friday,  but  thought  it  was  dull.  Olive,  can  you  come 
and  take  me  to  Craig  one  day,  wed.  or  thurs.  Pi^a  is  going 
for  cattle  and  the  boy's  in  going  to  school  and  Harry  is  going 
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to  take  Us  company.  So  that  way,  I  wont  have  any  way  to  go. 
Ollye,  let  me  know  over  the  phone  if  you  can  come  and  take 
me.    Let  me  know  as  soon  as  you  get  this. 

I  remain,  as  ever, 

Carrie  Miles. 

No  answer  came  to  this  letter.  September  16th,  Miss 
Miles  and  her  father  and  mother  attended  a  re-nnion 
at  Craig,  and  defendant  and  his  sister  were  there.  The 
father  testified  that  he,  in  the  town  of  Craig,  accnsed 
the  defendant  of  having  seduced  his  daughter,  and  that 
the  defendant  at  first  denied  it,  but  afterwards  stated, 
that  he  did  promise  to  marry  her  and  would  keep  his 
promise.  Defendant  denied  such  an  admission,  and 
his  denial  was  also  corroborated  by  another  witness, 
who  says  he  heard  the  conversation  between  John 
Miles,  the  father,  and  the  defendant.  The  reputation 
of  Miles  for  truth  and  veracity  was  literally  demol- 
ished by  his  neighbors,  and  no  effort  was  made  to  patch 
up  the  torn  garment  of  reputation  after  the  defense 
was  through  with  it. 

With  one  exception  this  sufficiently  outlines  the 
case  for  a  discussion  of  the  points  urged  for  reversal. 
Upon  the  matter  left  out  at  the  present,  we  will  detail 
the  facts  fully  in  connection  with  the  point. 

L    Speaking  personally  the  merits  of  the  State's 

case  does  not  impress  me.    A  thorough  reading  of  this 

voluminous  record  has  left  a  **tang'' 

Trial  Practrca:      some    what    averse    to    my    judicial 

Weight  of  ''taste,''  if  I  may  be  pardoned  for  the 

Evidence.  '  '^      .    ^        t>    a  • 

use  of  such  expressions.  But  m  cases 
of  this  kind  the  trial  judge  has  the  peculiar  function 
of  setting  aside  a  verdict,  when  he  is  impressed  with 
the  idea  that  such  verdict  is  against  the  weight  of  sub- 
stantial evidence  in  the  case.  As  has  often  been  said 
by  this  court  this  function  is  one  peculiarly  belonging 
to  the  trial  judge,  and  appellate  courts  do  not  usually 
interfere  with  this  peculiar  judicial  discretion,  lodged 
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by  the  law,  with  trial  judges.  We  will,  however  say 
whether  or  not  there  is  substantial  evidence  to  sustain 
the  verdict,  but  will  not  pass  upon  the  weight  of  the 
evidence.  In  other  words,  this  court  will  not  disturb 
a  verdict  because  against  the  apparent  weight  of  the 
evidence,  because  the  law  has  imposed  the  duty  to 
grant  new  trials  for  that  ground  on  the  trial  judges. 

It  is  urged  in  this  case  that  there  is  no  sufficient 
corroboration  of  the  prosecutrix's  story  as  to  the 
promise  to  marry.  If  there  is  no  corrob- 
CorroboJ-atiori  oration,  it  is  our  duty  to  say  so.  Further, 
of  Promise  of  if  the  Corroboration  does  not  meet  the  re- 
quirements of  the  statute,  it  is  our  duly 
to  say  so.  But  on  the  other  hand  if  there  is  corroborat- 
ing evidence,  which  if  believed,  meets  the  requirements 
of  the  statute,  and  this  corroborating  evidence  is  re- 
butted by  a  greater  weight  of  evidence  contra,  then 
the  peculiar  functions  of  the  trial  court  is  called  into 
play,  and  such  court  should  assume  the  full  measure 
of  responsibility.  The  statute  (R.  S.  1909,  sec.  5235) 
reads : 

**In  trials  for  seduction  under  the  promise  of 
marriage,  the  evidence  of  the  woman  as  to  feuch  prom- 
ise must  be  corroborated  to  the  same  extent  required 
of  the  principal  witness  in  perjury." 

The  corroborating  evidence  required  by  this  stat- 
ute may  be  by  circumstances,  but  the  proof  of  these  cir- 
cumstances must  come  from  witnesses,  other  than  the 
woman.  [State  v.  McCaskey,  104  Mo.  1.  c.  646-7.]  In 
the  McCaskey  case  it  is  said: 

**The  State  stood  on  the  uncorroborated  evidence 
of  the  prosecuting  witness  in  this  case.  She  testified 
defendant  promised  to  marry  her,  and  under  and  by 
virtue  of  that  promise  seduced  her.  Section  1912,  Re- 
vised Statutes  1879,  provides  that  '*in  trials  for  seduc- 
tion under  promise  of  marriage,  the  evidence  of  the 
woman,  as  to  such  promise,  must  be  corroborated  to 
the  same  extent  required  of  the  principal  witness  in 
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perjury/  It  has  been  held  by  this  court  that  'evi- 
dence of  circumstances  which  usually  accompany  the 
marriage  engagement  will  satisfy  the  statute  as  to* 
supporting  evidence/    [State  v.  Hill,  91  Mo.  423.] 

''Here  the  prosecuting  witness  testified  to  the  prom- 
ise and  also  to  'the  circumstances  attending  the  mar- 
riage engagement,'  and  the  State  argues  that  that  satis- 
fies the  statute.  It  is  the  evidence  of  the  woman  as  to 
the  promise  of  marriage  that  must  be  corroborated. 
There  must  be  some  evidence  independent  of  the  prin- 
cipal witness  as  to  the  promise  of  marriage.  In  this 
case  there  is  an  attempt  to  evade  this  plain  statutory 
provision  by  the  principal  witness  testifying  first  to 
the  promise  of  marriage  and  then  to  'the  circum- 
stances* that  corroborate  her.  This  is  clearly  not  the 
law.  She  must  be  corroborated  by  some  witness  other 
than  herself.  [State  v.  Hill,  supra;  Eos.  Grim.  Ev. 
(6  Am.  Ed.)  765;  State  v.  Reeves,  97  Mo.  668;  State 
V.  Primm,98Mo.  368.]'' 

Upon  the  question  of  corroborative  proof,  when  the 
case  was  here  before,  238  Mo.  1.  c.  393,  the  court  cor- 
rectly said : 

"No  circumstances  indicative  of  an  engagement 
were  proved.  It  is  true  there  is  evidence  that  about 
two  years  prior  to  the  time  prosecutrix  testifies  her 
downfall  was  accomplished,  defendant  called  on  her 
several  times,  and  prosecutrix  testifies  that  these  atten- 
tions culminated  in  October,  1907,  in  a  proposal  of 
marriage  which  she  did  not  accept,  and  no  further  at- 
tentions seem  to  have  been  paid  her  by  defendant  until 
August,  1909.  In  the  interim  she  attended  church  with 
other  young  men  and  corresponded  with  them.  Defend- 
ant renewed  his  suit,  according  to  prosecutrix,  on  Au- 
gust 22,  1909,  and  on  the  evening  of  that  day  the  pro- 
posal of  marriage  was  made  and  accepted  and  the  be- 
trayal almost  immediately  followed.  This  is  prosecu- 
trix's  version  of  the  matter.     Her   mother   had  no 
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knowledge  of  any  engagement  of  marriage  until  about 
September  13,  1909,  when  certain  explanations  de- 
manded by  her  of  prosecutrix  elicited  the  accusation 
against  defendant. 

**  Defendant  was  seen  in  public  with  prosecutrix  in 
1909  as  her  escort  but  twice,  once  on  August  22,  and 
again  either  on  August  29  or  September  5. 

**Four  or  five  postcards  were  offered  by  the  State 
but  were  of  such  character  that  they  are  of  little  value 
for  any  purpose,  and  all  were  dated  prior  to  August 
22, 1909,  when  the  promise  of  marriage  is  said  to  have 
been  made. 

''These  circumstances  are  not  sufficient  to  meet 
the  requirements  of  the  statute  (Sec.  5235,  R.  S.  1909) 
as  to  the  corroboration  of  the  prosecutrix  as  to  the 
promise  of  marriage  (State  v.  Hill,  91  Mo.  1.  c.  426; 
State  V.  Eisenhour,  132  Mo.  1.  c.  147 ;  State  v.  Davis, 
141  Mo.  1.  c.  525),  and  the  instruction  on  this  phase 
of  the  case  should  not  have  been  so  worded  as  to  indi- 
<5ate  to  the  jury  that,  without  more,  they  might  afford 
a  basis  for  a  finding  that  prosecutrix  was  sufficiently 
<5orroborated  as  to  that  promise." 

As  to  the  matters  and  things  above  discussed  the 
record  now  is  about  as  it  was  then.  There  is  no  corrob- 
orative evidence  except  what  is  given  by  a  witness 
Brunk,  and  the  father,  John  Miles.  John  Miles  testi- 
fies to  an  admission  made  by  the  defendant  in  the  town 
of  Craig  on  September  16th.  But  as  indicated  in  the 
statement  his  reputation  for  truth  and  veracity  is  thor- 
oughly *' riddled"  by  his  neighbors,  and  the  State 
brought  none  to  the  rescue.  Not  only  so,  but  defendant 
denies  any  such  admission,  and  in  this  he  is  cor- 
roborated by  a  witness  who  heard  the  talk  at  Craig  be- 
tween John  Miles  and  defendant. 

The  witness  Brunk  appears  upon  the  scene  for 
the  first  time  in  the  second  trial.  He  was  living  at 
the  time  in  the  State  of  Nebraska,  but  claims  to  have 
been  back  home  on  a  visit.    He  says  that  he  met  de- 
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fendant  in  Craig  and  had  a  conversation  with  him. 
The  record  had  best  speak  for  him.    It  reads : 

**Q.  Tell  the  jury  what  he  said  about  his  marry- 
ing Carrie  Miles,  if  he  said  anything  about  it!  A. 
I  came  down  by  the  Eacket  at  Craig  and  Ollie  and  I  met 
there — ^I  always  chat  with  the  boys  that  I  meet — I  said, 
*  Ollie,  you  ain't  married  yet,  are  you  Ollie!'  He  says, 
*No,  but  I  have  an  opportunity  to  get  married/  I 
said,  ^ Who  to!'    He  said, 'Carrie  Miles.' " 

Upon  cross-examination  the  witness  firmly  fixed 
this  conversation  in,  the  year  1906,  at  which  time  no 
one  claims  there  was  a  promise  of  marriage.  So  that 
this  evidence  lends  but  little  aid,  if  any,  to  the  State's 
case.  It  should  be  added  here  that  the  defendant  testi- 
fied that  he  had  never  seen  the  witness  Brunk  in  his 
life  until  the  day  he  testified.  With  the  evidence  of 
Brunk  to  one  side,  the  only  corroborative  evidence 
is  the  testimony  of  John  Miles  that  the  defendant  ad- 
mitted to  him  the  promise  of  marriage  at  Craig,  Mis- 
souri, on  September  16th.  If  Miles  spoke  the  truth, 
the  prosecutrix  was  corroborated.  If  he  did  not,  she 
was  not.  The  credibility  of  his  testimony  was  with 
the  jury  and  the  trial  court.  If  the  trial  court  was 
convinced  of  the  false  testimony  of  this  witness  the 
verdict  should  have  been  promptly  set  aside.  The  mat- 
ter of  his  credibility,  therefore,  reaches  this  court 
vouched  for  by  the  verdict  of  the  jury  and  the  action 
of  the  trial  court  on  such  verdict.  We  therefore  say, 
as  was  in  effect  said  when  the  case  was  here  before, 
the  credibility  of  this  witness  was  with  the  jury  and 
the  trial  court.  With  truth  stamped  upon  the  face 
of  that  testimony  by  the  action  of  the  jury  and  the  trial 
court,  we  can  not  say  there  was  not  the  corroborative 
evidence  required  by  the  statute.  What  we  might  have 
done,  if  trying  the  case  nisi,  is  immaterial.  The  ques- 
tion here  is,  was  there  corroborative  evidence  of  the 
promise  to  marry,  with  the  word  *' truth"  written 
across  the  face  of  John  Miles 's  testimony  by  the  trial 
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jury  and  the  trial  court.  We  say  by  the  trial  court  as 
well  as  the  jury,  because,  if  that  court  was  convinced 
of  the  falsity  of  John  Miles  *s  testimony,  it  had  but 
one  plain  duty  in  the  premises.  Under  the  facts,  we 
feel  constrained  to  rule  this  contention  against  the  de- 
fendant. 

n.  We  reach  now  a  vital  question  in  the  case, 
and  one  which  calls  for  a  little  fuller  detail  of  the  facts. 

Carrie  Miles  blossomed  into  womanhood 
Evidence"  of  when  she  was  between  twelve  and  thirteen 
Former  years  of  age.     Prom  the  beginning  she 

was  troubled  at  the  menstrual  periods. 
She  had  to  have  a  physician  at  these  times.  She  often 
fainted  away  and  had  spells  or  fits  at  these  times.  By 
her  folks  her  trouble  was  assigned  to  be  **womb  trou- 
ble." Dr.  Davis  had  been  the  family  physician  for  sev- 
eral years.  The  prosecutrix  and  her  mother  testify 
that  about  November  5th  plaintiff  was  suffering  from 
this  '*womb  trouble"  and  that  Dr.  Davis  was  called  to 
treat  her.  That  her  condition  was  such  that  Dr.  Miller 
was  sent  for  to  hold  a  consultation  with  Dr.  Davis. 
That  the  two  doctors  consulted  over  her  situation  and 
prescribed  for  her.  They  say  the  doctors  said  she  was 
suffering  from  this  old  **womb  trouble."  The  evi- 
dence then  discloses  that  she  continued  to  feel  badly 
until  the  father  and  mother  took  her  to  St.  Joseph  on 
December  2nd  following,  when  she  was  operated  upon 
by  one  Dr.  Gray.  Dr.  Gray  had  formerly  lived  at 
Craig  and  had  been  the  family  physician  of  the  Miles 
family.  When  the  case  was  reversed  and  remanded 
by  this  court  and  went  back  for  a  new  trial  (the  trial 
now  under  review)  the  State  for  reasons  best  known 
to  its  officers  took  a  new  turn  in  the  case.  Evidently 
there  were  whisperings  that  all  had  not  been  well  with 
Carrie  Miles,  when  Dr.  Gray  operated  upon  her  De- 
cember 3, 1908.  In  this  trial  the  State  proved  the  good 
repute  (previous  to  this  trouble)  of  Carrie  Miles  by  her 
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general  reputation  in  the  neighborhood.    This  general 
reputation  for  virtue  and  chastity  was  shown  by  the 
neighbors.    But  the  State  did  not  stop  here.    It  put 
on  Dr.  Gray,  who  it  was  claimed  treated  her  for  this 
same  **womb  trouble'^  from  which  she  was  suffering 
when  Drs.  Davis  and  Miller  treated  her,  and  proved 
by  him  that  she  was  not  suffering  from  pregnancy  at 
that  time  (December  3,  1908).    Not  only  so,  but  that 
there  was  no  evidence  of  her  having  ever  been  preg- 
nant before  that  time.  In  this  situation,  the  defendant 
put  on  the  stand  both  Dr.  Davis  and  Dr.  Miller,  and 
offered  to  prove  by  them  that  Carrie  Miles  was  preg- 
nant in  November,  1908,  at  the  time  they  treated  her  for 
what  she  and  her  parents  called  the  **womb  trouble.'' 
Upon  the  objection  of  the  State — ^not  Carrie  Miles — 
the  court  excluded  this  proffered  evidence.    In  this  the 
defendant  charges  error.    It  is  apparent  from  this  rec- 
ord that  all  three  doctors — ^Drs,  Davis  and  Miller  in  No- 
vember and  Dr.  Gray,  December  2nd,  following— were 
called  upon  to  treat  and  did  treat  the  same  malady, 
whatever  it,  in  fact,  was.    This  not  only  appears  from 
the  testimony  of  the  girl,  but  from  the  father  and 
mother  as  well.    It  is  also  clear  that  the  girl  and  the 
mother  undertook  to  say  not  only  for  what  she  was 
being  treated,  but  they  aver  that  Drs.  Davis  and  Miller 
so  stated  the  nature  of  the  girPs  trouble.    Under  this 
state  of  the  record  counsel  for  the  defendant  suggest 
several  questions,  and  these  we  take  next. 

TTT.  At  the  outset  defendant  says  that  the  statu- 
tory privilege  imder  which  the  testimony  was  excluded 

does  not  exist  in  this  case.  The  posi- 
seduction:  ^  tion  is  that  this  being  a  State  case,  the 

Prior  *  state  can  not  exclude  from  the  jury  any 

Pregnancy:  evidence  which  shows  the  truth  of  the 

Privilege:  case  and  thereby  the  innocence  of  the 

H^*p!hy!iTciin«.     defendant.  If  the  views  we  entertain  of 

this  case,  and  which  we  will  explain 
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later  are  correct,  we  will  not  follow  counsel  in  their 
argument  upon  this  question,  but  leave  it  to  a  case 
where  such  question  is  the  real  and  only  turning  point. 
We  think  there  are  other  points  in  this  case  which  ne- 
cessitate a  reversal  of  the  judgment,  and  if  reversed 
for  the  reason  we  have  in  mind,  the  particular  question 
here  urged  will  not  be  a  controlling  one  upon  a  further 
trial  of  the  cause,  if  such  further  trial  be  had.  With 
these  remarks,  we  pass  the  question. 

IV.    We  think  the  question  of  privilege,  if  there 

was  such  a  question  in  the  case,  was  waived  by  the 

State  and  the  prosecutrix.    We  must  not 

Waiver:  ]ose  sight  of  the  facts.     The  State  was 

statutory  . 

Privilege.  attemptmg  to  show  the  physical  condi- 

tion of  the  prosecutrix  in  November  and 
December  of  the  year  1906.  The  State,  with  the  con- 
sent of  the  prosecutrix,  opened  the  sick  chamber,  and 
showed  a  given  physical  condition,  i.  e.  *'womb  trou- 
ble, *'  not  pregnancy.  This  the  State  did  by  the  patient, 
her  mother,  and  one  of  the  three  physicians,  who 
treated  her  for  that  alleged  trouble.  The  State — ^not 
the  patient — ^now  seeks  to  close  the  mouth  of  the  other 
two  physicians.  Can  it  be  done?  We  think  not.  The 
State  proceeds  upon  the  theory  that  to  disprove  preg- 
nancy in  the  fall  of  1906  tended  to  prove  virtue  and 
chastity  in  August,  1909.  By  that  theory  it  ought  to 
be  bound,  a  question,  however,  we  discuss  next.  Get- 
ting back  to  the  question  of  the  waiver  of  the  privilege. 
At  common  law  there  was  no  privilege  as  to  communi- 
cation between  physician  and  patient.  [40  Cyc.  2381^ 
and  cases  cited.]  But  this  rule  is  changed  by  statute 
in  this  State.  [R.  S.  1909,  sec.  6362.]  Communica- 
tions between  patient  and  physician  are  privileged  in 
Missouri.  But  that  fact  does  not  mean  that  there  can 
be  a  waiver  of  the  privilege,  and  if  it  is  once  waived, 
it  remains  waived  imtil  the  determination  of  the  case, 
it  matters  not  how  many  trials  may  be  required.    [EI- 
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liott  V.  Kansas  City,  198  Mo.  593.]  Because  the  waiver^ 
if  made,  stood  throughoiit  the  case,  we  were  admon- 
ished to  make  the  pronouncement  we  did  in  the  prev- 
ious paragraph,  i.  e.,  that  the  question  there  pro- 
pounded would  not  be  a  vital  question  upon  a  retrial 
of  this  case.  The  prosecutrix  and  the  State  waived 
the  privilege  as  to  Drs.  Davis  and  Miller  when  it  was 
shown  by  the  prosecutrix  and  her  mother  that  these 
physicians  treated  her  for  the  old  malady,  i.  e.,  *  Vomb 
trouble."  The  girl  says^  that  she  took  the  medicine 
of  Dr.  Davis,  and  that  the  two  doctors  consulted  over 
her  case.  She  goes  further  and  puts  in  the  mouth  of 
the  doctor  the  name  of  her  malady.  She  and  the 
mother,  present  at  the  time,  had  given  to  the  world 
all  the  secrets  (so  far  as  they  claim  these  were  secrets) 
of  that  sick  chamber.  That  she  was  taken  to  St.  Jo- 
seph for  treatment  of  the  same  alleged  trouble  by  Dr^ 
Gray  in  less  than  a  month,  is  shown  by  the  prosecu- 
trix, her  mother  and  Dr.  Gray.  It  must  not  be  over- 
looked that  all  three  of  these  doctors  were  claimed  to 
have  treated  the  identical  trouble,  i.  e.  **womb  trou- 
ble," to  use  the  vernacular  of  the  girl,  her  mother  and 
her  father,  rather  than  the  technique  of  Dr.  Gray.  With 
three  doctors  treating  the  patient  for  the  same  alleged 
trouble,  malady  or  injury,  the  State  picks  out  one, 
evidently  most  favorable  to  it,  and  shows  what  the 
trouble  was.  Yes,  it  is  described  in  the  most  minute 
details,  and  all  to  the  benefit  of  the  State.  But  when 
the  defendant  says  *'You  have  raised  the  veil  of  se- 
crecy and  published  what  you  say  are  the  facts  about 
the  girPs  trouble,  I  want  to  show  by  the  other  two  doc- 
tors what  the  real  facts  are,''  the  State  and  the  court 
say  no.    This  was  error. 

In  Smart  v.  Kansas  City,  208  Mo.  1.  c.  207,  it  is 
said  by  Lamm,  J.,  in  which  the  writer  concurred,  that 
the  time  was  ripe  to  take  an  advanced  step  in  the  con- 
struction of  our  statute  of  privilege,  and  upon  the 
question  of  waiver  of  such  statutory  right.    I  do  not 
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believe  that  the  doctrine  we  then  announced  was  an 
advanced  step  in  the  law.  I  think  the  courts  had  long 
before  taken  the  very  step,  being  impelled  thereto  by- 
plain  legal  principles.    Lamm^  J.,  thus  said : 

**I  am,  furthermore,  of  the  opinion  that  when  Miss 
Smart  tendered  to  the  jury  the  issue  as  to  the  condi- 
tion of  her  knee  both  before  and  after  the  injury 
(which  she  did)  and  when  she  withdrew  the  veil  of 
professional  secrecy  by  introducing  as  a  witness  one 
out  of  a  number  of  physicians  who  had  examined  her 
knee,  and  by  his  testimony  made  public  the  result  of 
liis  investigation  as  to  its  condition,  she  waived  her 
privilege  of  privacy  and  confidence  as  to  any  of  her 
other  physicians  in  relation  to  the  same  subject-mat- 
ter. A  litigant  should  not  be  allowed  to  pick  and 
-choose  in  binding  and  loosing — ^he  may  bind  or  he  may 
loose.  It  he  binds,  well  and  good;  but  if  he  looses  as 
to  one  of  his  physicians,  the  seal  of  secrecy  is  gone — 
the  spell  of  its  charm  is  broken  as  to  all.  May  one 
cry  secrecy!  secrecy!  professional  confidence!  when 
there  is  no  secrecy  and  no  professional  confidence! 
As  well  cry,  Pleace,  peace,  when  there  is  no  peace. 
[Jeremiah  6:14,  g.  v.]  To  hold  so  leaves  a  travesty 
on  justice  at  the  whimsical  beck  and  call  of  a 
litigant.  He  may  choose  a  serviceable  and  mel- 
low one  out  of  a  number  of  physicians  to  fas- 
ten liability  upon  the  defendant,  and  then,  presto! 
change !  exclude  the  testimony  of  those  not  so  mellow 
and  serviceable,  to  whom  he  has  voluntarily  given  the 
same  information  and  the  same  means  of  getting  at 
a  conclusion  on  the  matter  already  uncovered,  by  pro- 
fessional testimony  to  the  jury.  There  is  no  reason  in 
such  condition  of  things,  and  where  reason  ends  the 
law  ends.  The  right  to  secrecy  in  confidential  and 
professional  matters  may  be  likened  unto  salt.  But 
what  if  the  salt  has  lost  its  savor,  wherewith  may 
aught  be  salted!  To  my  mind  the  time  has  come  for  us 
to  take  a  step  in  advance  and  to  construe  the  statute 
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to  mean  that  when  a  litigant  breaks  the  seal  of  profes- 
sional confidence  and  secrecy  and  waives  it  as  to  A.^ 
then  by  the  same  token  it  is  broken  and  waived  as  to 
B.,  C  and  D.  who  bore  the  same  relation  to  him  as 
did  A.^' 

The  very  recent  case  of  Epstein  v.  Pennsylvania 
Railway  Co.,  250  Mx).  1,  is  fully  as  broad,  if  not  broader, 
than  the  views  above  expressed  In  this  case  Judge 
•Fabis  reviews  the  case  law  upon  the  question  of  waiv- 
ing the  statutory  privilege,  and  it  will  be  noted  that 
much  of  it  antedates  what  was  said  in  the  concurring 
opinion  in  the  Smart  case,  supra. 

In  the  case  at  bar,  the  State,  with  the  consent  of 
the  prosecutrix,  was  attempting  to  establish  the  physi- 
cal condition  of  the  prosecutrix  in  November  and  De- 
cember of  1908,  because  such  condition,  it  was  thought^ 
tended  to  enhance  the  interests  of  the  State.  For  this 
purpose  the  State,  with  the  consent  of  the  prosecutrix,, 
takes  one  of  the  three  physicians  who  had  treated  her 
for  thjB  alleged  physical  ailment,  whatever  it  might  have 
been.  In  this  the  State  is  much  like  a  plaintiff  in  a  per- 
sonal injury  suit,  when  the  plaintiff  attempts  to  prove 
the  character  of  the  injuries  by  one  of  the  many  physi- 
cians whom  she  may  have  had  attending  her.  We  can 
see  no  difference  in  the  rule  which  should  be  applied 
in  these  two  instances.  The  question  is,  can  the  party 
give  to  the  world  the  secrets  of  the  sick  room  through 
her  chosen  physician,  selected  for  that  purpose,  and 
yet  claim  the  privilege  as  to  all  of  the  other  physicians 
whom  she  has  had  treat  the  same  injury  or  trouble.  In 
the  case  at  bar  the  real  secret  of  the  sick  room  was  the 
malady  or  trouble  from  which  the  prosecutrix  was 
suffering.  This  trouble  she  herself  undertook  to  pub- 
lish to  the  world— whether  truthfully  or  not  is  an- 
other matter.  Not  only  so,  but  she  consented  to  one 
of  the  attending  physicians  likewise  publishing  this 
condition  of  hers.  And  if  the  several  physicians  treat 
for  the  same  trouble  (as  is  the  case  here)  then  it  can 
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make  no  difference  that  their  treatment  was  at  differ- 
ent dates.  The  question  of  waiver  was  fully  settled 
by  this  court  long  before  the  Smart  case,  supra.  In 
ElUott  V.  Kansas  City,  198  Mo.  1.  c.  607,  it  is  said: 

**Upon  this  proposition  the  expressions  by  the 
courts  having  the  question  in  judgment  before  them  is 
almost  uniform  that  the  purpose  sought  by  the  pro- 
hibition contained  in  the  statute  against  disclosing 
professional  information,  is  for  the  purpose  of  allow- 
ing greater  freedom  between  physician  and  patient, 
and  was  enacted  as  a  matter  of  public  policy  to  confer 
upon  persons  seeking  the  service  of  a  physician  a  per- 
sonal privilege,  and  closing  the  door  to  the  sick  room 
and  of  preventing  his  publishing  to  the  world  their 
infirmities.  That  this  personal  privilege  may  be  waived 
all  the  authorities  agree.  It  is  equally  well  settled,  as 
was  said  in  Fox  v.  Turnpike  Co.,  59  N.  Y.  App.  Div. 
1.  c.  369,  that  *when  a  patient  voluntarily  opens  the 
door  of  the  consultation  room  and  gives  a  view  that 
may  have  been  specially  arranged  for  the  purpose,  it 
would  not  be  in  accordance  with  the  spirit  of  the  stat- 
ute or  the  interest  of  truth  to  shut  the  door  against 
a  view  to  be  described  by  the  physician.*  In  Morris 
V.  Railroad,  148  N.  Y.  1.  c.  92,  93,  the  proposition  in- 
volved in  this  proceeding  was  in  judgment  before  that 
court.  The  principle  was  announced  in  that  case  that 
a  plaintiff  could  not  sever  her  privilege,  waiving  it  in 
part  and  retaining  it  in  part.  It  was  there  expressly 
ruled  that  'when  she  waived  it,  it  ceased  to  exist,  not 
partly  but  entirely  .  .  .  Having  once  consented 
to  and  acquiesced  in  the  complete  uncovering  and  mak- 
ing public  what  before  was  private  and  confidential, 
the  seal  of  confidence  is  removed  entirely  and  the 
waiver  cannot  be  recalled  .  .  .  The  information  is 
open  to  the  public  and  the  patient  is  no  longer  priv- 
ileged to  forbid  its  repetition.  A  waiver  once  made 
is  general  and  not  special,  and  its  effect  cannot  be 
properly  limited  to  a  particular  purpose  or  a  particular 
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person  .  .  .  After  the  information  has  once  been 
made  pnblic  no  further  injury  can  be  inflicted  upon 
such  rights  and  interests  of  the  patient  as  the  statute 
was  intended  to  protect,  by  its  repetition  at  another 
time  or  by  another  person/ 

*'In  MoKinney  v.  Railroad,  104  N.  Y.  352,  the  rea- 
sons for  the  application  of  the  doctrine  of  waiver  of  a 
personal  privilege  were  very  clearly  announced.  The 
court  in  discussing  the  proposition  used  this  language : 
*It  is  claimed  by  the  appellant  that  the  ban  of  secrecy 
having  once  been  removed  by  the  patient,  and  the  in- 
formation having  lawfully  been  made  public,  the  right 
to  object  further  thereto  has  not  been  conferred.  There 
seems  much  reason  in  this  claim.  The  patient  cannot 
use  this  privilege  both  as  a  sword  and  a  shield,  to  waive 
when  it  inures  to  her  advantage,  and  wield  when  it 
does  not.  After  its  publication  no  further  injury  can 
be  inflicted  upon  the  rights  and  interests,  which  the 
statute  was  intended  to  protect,  and  there  is  no  further 
reason  for  its  enforcement.  The  nature  of  the  informa- 
tion is  of  such  a  character  that  when  once  divulged 
in  legal  proceedings,  it  cannot  be  again  hidden  or  con- 
cealed. It  is  then  open  to  the  consideration  of  the 
entire  public,  and  the  privilege  of  forbidding  its  repeti- 
tion is  not  conferred  by  the  statute.  The  consent  hav- 
ing been  once  given  and  acted  upon  cannot  be  recalled, 
and  the  patient  can  never  be  restored  to  the  condition 
which  the  statute,  from  motives  of  public  policy,  has 
sought  to  protect.  The  stringency  with  which  the  rule 
excluding  privileged  communications  is  applied  by 
this  court  is  illustrated  in  the  recent  case  of  Renihan 
V.  Dennin,  103  N.  Y.  573,  but  there  is  no  principle  of 
authority  for  holding,  after  a  consent  to  publish  such 
mformation  has  been  properly  given,  and  the  evil,  if 
any,  consummated,  that  the  privileged  person  can 
again  raise  the  objection.  The  object  of  the  statute 
having  been  voluntarily  defeated   by   the   party   for 
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whose  benefit  it  was  enacted,  there  can  be  no  reason 
for  its  continued  enforcement  in  snch  case.'  " 

Later  in  the  same  case  it  is  further  said : 

''There  is  some  conflict  in  the  adjudications  upon 
this  proposition  but  the  greater  weight  of  authority  is 
in  harmony  with  the  principle  announced  in  the  author- 
ities heretofore  cited.  We  shall  not  undertake  to  recon- 
cile such  conflict.  In  our  opinion  the  principle  applic- 
able to  this  proposition,  as  announced  in  the  New  York 
case,  is  sound,  and  the  reasons  assigned  for  the  an- 
nouncement of  the  doctrine  are  equally  so.  It  is  insisted 
by  learned  counsel  for  respondent  that  this  principle 
is  not  applicable  to  the  case  at  bar,  for  the  reason  that 
in  tho  former  trials  the  plaintiff  did  not  introduce  the 
pln>ician,  and  therefore  this  rule  is  inapplicable.  It 
is  sufficient  to  say  of  that  contention  that  the  purpose 
of  judicial  investigation  is  and  should  be  to  ascertain 
the  truth  surrounding  the  transaction  to  be  judicially 
determined,  and  we  are  unable  to  make  any  distinction 
as  to  the  application  of  the  doctrine  of  waiver,  where 
the  patient  herself  opens  the  door  to  the  sick  room,  and 
where  she  consents  and  acquAesces  in  sojneone  else 
opening  such  doors.  In  principle  there  is  no  differ- 
ence.** 

The  italics  are  ours.  To  like  effect  in  O^Brien  v. 
Implement  Mfg.  Co.,  141  Mo.  App.  1.  c.  337,  the  Kansas 
City  Court  of  Appeals,  said: 

''The  question  is  raised  as  to  the  ruling  of  the- 
court  in  excluding  Dr.  Hassig  as  a  witness  to  prove 
the  condition  of  the  plaintiff's  injuries.  Having  intro- 
duced one  of  his  physicians  to  prove  the  condition  of 
his  injuries  the  plaintiff  waived  the  privilege  of  the 
statute.  It  is  universally  held  that  this  being  a  per- 
sonal privilege  may  be  waived.  In  Elliott  v.  Kansas 
City,  198  Mo.  593,  the  court  in  passing  upon  the  ques- 
tion, held  that  where  the  privilege  of  the  statute  has 
once  been  waived  it  could  not  be  withdrawn.  Plain- 
tiff's assumption  is  that  notwithstanding  the  privilege 
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was  withdrawn  by  the  introduction  of  one  of  his  physi- 
cians it  was  not  waived  as  to  the  other.  His  position 
is  not  tenable.  In  the  above  case  the  court  quotes  with 
approval  the  holding  in  Morris  v.  Railroad,  148  N.  Y. 
L  c.  92,  93.  It  is  there  held  that  when  the  privilege 
was  once  waived  it  ceased  to  exist.  It  is  there  said: 
*When  a  waiver  is  once  made  it  is  general  and  not 
special,  and  its  effect  cannot  properly  be  limited  to  a 
particular  purpose  or  a  particular  person.  After  the 
information  had  once  been  made  public  no  further  in- 
jury can  be  inflicted  upon  such  rights  and  interests 
of  the  patient  as  the  statute  was  intended  to  protect, 
by  its  repetition  at  another  time  or  by  another  per- 
son.' '' 

The  Epstein  case,  supra,  is  so  recent  that  a  men- 
tion of  the  rule  therein  announced  is  sufl5cient.  We 
concede  the  statute  of  privilege  to  be  a  wise  one,  but 
it  should  never  be  so  construed  as  to  make  it  both  a 
shield  and  a  dagger  at  one  and  the  same  time.  If  the 
patient  is  suffering  from  a  malady  the  physician  should 
not  be  allowed  to  first  bring  to  light  that  affliction  of 
the  patient.  The  very  purpose  of  the  statute  is  to  hide^ 
as  with  a  veil,  the  malady  and  trouble  for  which  the 
physician  treated  her,  and  what  may  have  passed  be- 
tween them  in  the  confidential  relationship  of  physician 
and  patient.  But  when  the  veil  has  been  lifted  by  the 
patient  or  with  her  consent,  and  the  secrets  of  the  sick 
chamber  given  to  the  world,  what  logic  is  there  in  say- 
ing that  the  patient  can  clog  the  wheels  of  justice  it- 
self, by  closing  the  mouth  of  other  physicians,  who 
know  the  real  facts.  In  other  words,  if  the  patient 
raises,  or  permits  to  be  raised,  the  veil  of  secrecy  with 
lying  lips  as  to  what  the  conditions  were,  should  this 
waiver  of  secrecy  still  leave  to  her  the  power  of  sup- 
pressing the  truth,  by  objecting  to  other  physicians 
who  about  the  same  time  treated  her  for  the  same  iden- 
tical alleged  trouble!  We  think  not.  In  other  words 
if  a  patient  is  suffering  from  a  given  malady,  and  is 
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treated  by  several  physicians  near  the  same  time,  for 
the  said  same  trouble  or  malady,  then  if  she  and  one 
of  her  physicians  with  her  consent,  make  public  the 
character  of  her  trouble,  she  has  waived  the  right  to^ 
longer  keep  the  exact  character  of  that  trouble  further 
secret,  and  the  other  physicians  are  competent  to  tes- 
tify as  to  what  this  malady  or  trouble  was  in  reality. 
Any  other  rule  would  be  but  to  permit  a  patient  in  a 
court  of  justice  to  play  both  fast  and  loose.  Any  other 
rule  would  permit  the  patient  to  ''choose  a  service- 
ble  and  mellow  one  out  of  a  number  of  physicians^'  as 
said  Lamm,  J.,  in  Smart  v.  Kansas  City,  supra.  We 
(LiA:MM,  J.,  and  the  writer  hereof  through  him)  said 
then  that  we  should  ''construe  the  statute  to  mean  that 
when  a  litigant  breaks  the  seal  of  professional  confi- 
dence and  secrecy  and  waives  it  as  to  A,  then  by  the 
same  token  it  is  broken  and  waived  as  to  B,  C,  and  D, 
who  bore  the  same  relation  to  him  as  did  A."  To  my 
mind  that  is  the  correct  doctrine.  To  illustrate,  if  the 
patient  is  injured  in  a  railway  wreck,  and  calls  several 
doctors  in  the  course  of  a  reasonable  time,  to  treat  him 
for  such  injuries,  changing  at  times  from  one  to  an- 
other, but  all  treating  him  for  the  selfsame  trouble, 
then  if  the  patient  breaks  the  secrecy  by  permitting 
one  to  testify  as  to  the  character  of  his  injury,  it  is 
broken  as  to  all.  Any  other  construction  of  the  doc- 
trine of  waiver  (a  doctrine  thoroughly  recognized  in 
this  State)  would  permit  the  patient  to  continue  to  em- 
ploy doctors  until  he  got  one  to  his  choosing,  and  when 
he  did  so,  could  make  him  the  sole  agent  to  make  pub- 
lic the  secret  of  the  sick  room.  Such  a  course  would 
be  an  abhorrent  fraud  upon  the  courts  and  one  for 
which  they  should  not  stand.  Justice  should  not  be 
trifled  with  in  any  such  manner.  And  we  repeat  that, 
in  the  case  at  bar,  the  patient  had  some  kind  of  a  phy- 
sica-l  ailment  (one  side  says  "womb  trouble '* — the 
other  pregnancy),  but  whatever  it  was,  she  had  three 
physicians  to  treat  her  for  it  in  the  course  of  less  than 
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a  month,  and  she  herself  and  one  of  the  physicians 
makes  public  what  they  say  this  trouble  was,  and  not 
only  this,  but  she  goes  further  and  says  to  the  jury 
that  Drs.  Davis  and  Miller  said  that  it  was  *'womb 
trouble,  *'  just  as  she  and  Dr.  Gray  testified,  and  I  say 
in  such  case,  Drs.  Davis  and  Miller  are  competent  wit- 
nesses, because  the  secrecy  secured  by  the  statute  has 
been  waived.  The  trial  court  erred  in  excluding  these 
two  witnesses.  They  should  be  permitted  to  testify 
upon  the  next  trial,  because  a  waiver  once  made  can 
not  be  recalled.  It  remains  until  the  final  termination 
of  the  case. 

V.  But  it  is  said  that  this  evidence  as  to  the  pros- 
ecutrix not  being  pregnant  in  November  and  December, 

1908,  was  immaterial,  although  offered 
prejudtciai:  "  ^y  the  State,  and  for  that  reason  the 
Rebuttal:  defendant  should  not  be  permitted  to 

rebut  such  testimony  by  these  two  ten- 
dered witnesses.  There  are  several  sufficient  answers 
to  this  contention  of  the  State.  In  the  first  place  it 
is  true  that  the  State  did  not  have  to  introduce  this 
particular  evidence,  for  it  could  have  relied  upon  the 
general  reputation  of  the  prosecutrix,  as  theretofore 
shown.  It  is  also  true  that  as  a  general  rule  immaterial 
evidence  can  not  be  rebutted.  But  all  this  does  not 
reach  the  point  in  this  case.  The  State  introduced 
this  evidence  upon  the  idea  that  it  would  strengthen 
the  position  of  the  State  upon  the  question  of  the  girl 
being  chaste  and  of  good  repute— theretofore  and  at 
the  time  of  the  alleged  offense.  The  time  fixed  by  the 
State  was  less  than  nine  months  of  the  date  of  the 
alleged  offense,  leaving  rather  short  period  for  reform- 
ation, if  as  a  fact  she  was  pregnant.  The  State  intro- 
duced this  prejudicial  matter  of  its  own  volition  upon 
the  theory  that  it  was  competent  and  material,  and 
should  now  be  estopped  from  declaring  it  immaterial. 
In  other  words,  the  State  should  not  be  permitted  to 
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get  an  undue  advantage  of  the  defendant  in  such  a 
manner.  But  aside  from  that,  even  if  it  be  conceded 
that  the  evidence  was  immaterial,  yet  if  snch  char- 
acter of  evidence  is  harmful  and  prejudicial,  it  can  be 
rebutted,  and  the  party  introducing  it  is  estopped  from 
objecting  to  the  rebuttal  evidence. 

Thus  in  30  Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  1103, 
it  is  said:  ''A  party  who  draws  from  his  own  wit- 
ness irrelevant  testimony  prejudicial  to  the  oppos- 
ing party  ought  not  to  be  heard  to  object  to  its  con- 
tradiction or  impeachment  on  the  ground  of  irrelev- 
ancy.'* 

So  too  in  Sisler  v.  Shaffer,  43  W.  Va.  1.  c.  770,  the 
Supreme  Court  of  West  Virginia  said:  **His  own 
evidence  on  the  point  was  irrelevant,  but  having  intro- 
duced it  in  support  of  his  evidence,  the  plaintiff  had 
the  right  to  contradict  it.  *A  party  who  draws  from 
his  own  witness  irrelevant  testimony,  which  is  preju- 
dicial to  the  opposing  party,  ought  not  to  be  heard 
to  object  to  its  contradiction  on  the  ground  of  its  ir- 
relevancy.^ [State  V.  Sargent,  32  Me.  429.]  Strange 
cattle  having  wandered  through  a  gap  made  by  him- 
self, he  cannot  complain." 

In  Grimes  v.  Hill,  15  Colo.  1.  c.  365,  it  is  said :  '^  The 
defendant,  having  introduced  the  testimony  concern- 
ing the  conversation  with  Williams  in  support  of  his 
side  of  the  issue,  was  not  privileged  to  deny  the  ma- 
teriality of  such  testimony  for  the  purpose  of  pre- 
venting its  contradiction. '^ 

So  we  say  in  this  case:  The  State  having  intro- 
duced this  testimony  of  the  prosecutrix  and  Dr.  Gray, 
on  the  theory  that  it  helped  the  State's  case,  had  no 
right  to  deny  the  materiality  of  the  evidence  to  pre- 
vent its  contradiction  by  the  other  two  doctors. 

VI.  There  is  another  matter  which  might  be  sug- 
gested. If  the  State  by  its  conduct,  with  the  consent 
of  the  prosecutrix,  had  raised  the  veil  of  that  secrecy 
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imposed  by  the  statute,  and  these  two 
Contradjctory  of  doctors  became  competent  witnesses 
virtue:       '  in  the  case,  then  the  refusal  of  their 

PhJJidan^  "^  testimony  was  absolute  error,  for  the 

reason  that  the  girl  had  testified  that 
she  had  never  known  any  man  before  this  defendant. 
This  evidence  of  pregnancy  would  contradict  that  state- 
ment of  the  prosecutrix.  Not  only  so,  but  the  defend- 
ant had  the  right  to  show  that  she  had  been  intimate 
with  other  men  in  1908,  as  bearing  upon  the  question 
of  her  chaste  character  in  August,  1909.  [State  v.  Pat- 
terson, 88  Mo.  88;  State  v.  Wheeler,  94  Mo.  252;  State 
v.  Sharp,  132  Mo.  1.  c.  173.]  These  opinions  express 
the  law  of  this  State.  State  v.  Dent,  170  Mo.  398,  and 
State  V.  Fogg,  206  Mo.  696,  do  not  contravene  the  doc- 
trine of  thQ  Patterson  case,  supra.  This  court  can  not 
say  as  a  matter  of  law  that  if  a  woman  has  been  un- 
chaste in  1908,  she  has  reformed  by  August  22,  1909. 
9nch  question  is  one  for  the  jury  upon  all  the  facts. 
In  the  Sharp  case,  supra,  the  trial  court  so  amended 
an  instruction  as  to  let  the  jury  pass  upon  the  question 
of  reformation,  and  we  approved  that  action. 

Upon  the  whole,  the  judgment  of  conviction  in  this 
case  should  be  reversed  and  the  cause  remanded.  It 
is  so  ordered.  All  concur.  Woodson  and  Walker,  J  J., 
in  separate  opinion  by  Woodson,  J. 

.  CONCURRING  OPINION. 

WOODSON,  J.— I  concur  in  the  result  reached  in 
this  case,  not  because  I  believe  my  learned  associates 
have  correctly  construed  the  statutes  of  confidential 
communications,  but  for  the  sole  reason  that  the  major- 
ity of  the  court  have  decided  the  matter  so  often 
against  my  views  of  the  statutes,  that  I  can  see  no  use- 
ful purpose  to  be  achieved  by  my  continual  dissent. 

257   Mo.    15 
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But  as  a  final  suggestion  I  wish  to  ask  my  associ- 
ates the  same  question  that  I  propounded  in  the  Ep- 
stein case,  250  Mo.  1,  1.  c.  41.  Where  is  the  case  to 
which  the  statutes  could  possibly  apply,  if  the  construc- 
tion placed  upon  them  by  the  court,  in  this  and  the  Ep- 
stein case,  is  a  correct  construction  thereof! 

The  answer  here  will  be  as  it  was  there . 

Walker,  J.,  concurs. 


SOUTHEBN  IBON  &  EQUIPMENT  COMPANY  v. 
LUCIUS  J.  SMITH,  Appellant. 

in  Banc,  April  2,  1914. 

1.  iNSTRUCTiON:  Suit  on  Contract  for  Rented  Engines:  Not 
Suited  for  Use.  Where  the  contract  entered  Into  for  the  rent 
of  engines  recited  that  they  were  rented  to  defendant  "for  use 
in  construction  service  in  Arkansas  and  Louisiana,  all  of  said 
engines  having  been  overhauled  and  in  first  class  condition," 
and  there  is  evidence  that  they  were  unsuitable  and  incapable 
to  perform  the  work  for  which  they  were  rented,  it  was  error 
to  give  an  instruction,  in  the  suit  by  the  owner  to  recover  the 
rent  mentioned  in  the  contract,  to  the  effect  that  if  the  jury 
found  the  engines  were  in  first  class  operative  condition  when 
they  were  delivered  to  defendant,  they  would  find  for  plaintiff, 
even  though  they  were  not  suitable  for  and  would  not  do  con- 
struction work  in  Arkansas  and  Louisiana;  and  it  was  likewise 
error  to  refuse  an  instruction  for  defendant  telling  the  jury 
that  if  the  engines  were  not  suited  and  capable  of  doing  the 
work  mentioned  in  the  contract  plaintiff  could  not  recover. 
Held  by  GRAVES  and  PARIS,  JJ.,  concurring  in  an  opinion  by 

BLAIR,  C,  that  on  the  evidence  offered  the  instructions 
given  were  more  favorable  to  defendant  than  those  he  him- 
self asked  and  that  he  was,  therefore,  in  no  position  to 
complain  of  them. 

2.  EVIDENCE:  Conclusion  of  Expert  Witness:  Ultimate  Fact. 
Questions  asked  an  expert  witness  in  a  form  calling  for  an 
answer  in  the  language  of  the  ultimate  fact  to  be  found  by 
the  jury,  are  erroneous.  For  instance,  where  the  condition  of 
the  rented  engines  at  the  time  they  were  delivered  to  defendant 
was  one  of  the  ultimate  facts  to  be  found  by  the  jury,  the 
witness  should  not  have  been  asked,  *ln  what  condition  were 
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the  engines?"  or  "In  what  condition  wa«  the  machinery  part 
of  the  engines?"  but  the  question  should  have  called  for  a 
statement  of  the  facts  from  which  the  jury  could  draw  a  con- 
clusion as  to  their  condition,  the  record  revealing  that  counsel 
had  no  trouble  in  pointing  out  particularly  each  part  of  the 
engines,  its  condition  and  defects,  and  experts  should  be  able 
to  describe  the  parts  and  their  defects  with  equal  particularity. 
Held,  by  GRAVES  and  PARIS,  JJ.,  concurring  in  an  opinion  by 
BLAIR,  C,  that  persons  who  are  skilled  in  the  making  or 
repairing  of  intricate  machines  and  who  are  familiar  with 
the  identical  machines  in  question,  are  permitted  to  give  ex- 
pert testimony  as  to  the  condition  of  the  machines  as  re- 
spects their  state  of  repair  or  defectiveness,  and  the  ma- 
chines being  locomotives  there  was  no  error  in  permitting 
the  experts  to  state  the  engines  were  in  good  condition  with- 
out requiring  them  previously  to  state  the  particular  facts 
upon  which  they  based  their  opinions. 

8.  RENTED  ENGINES:  Damages  for  injury.  Expenses  Incurred 
In  repairing  the  rented  engines  are  Incidental  to  the  contract 
of  lease.  If  they  were  suitable  for  the  work  for  which  they 
were  rented  and  would  perform  that  work  by  proper  manage- 
ment, and  the  renter  caused  the  injuries  thereto  by  bad 
management,  the  owner  is  entitled  to  recover  the  costs  of  re- 
pairing them,  along  with  the  rents;  if  they  were  never  suitable 
for  said  work  and  the  expenditures  were  made  by  the  owner 
In  an  attempt  to  make  them  suitable,  the  owner  cannot  re- 
cover for  such  expenses  or  the  rents;  and  if  said  engines  were 
not  suitable  for  the  work  and  were  not  of  the  character  con- 
tracted for,  and  the  renter  in  good  faith  expended  money  In 
trying  to  bring  them  to  a  suitable  condition,  he  is  entitled  to 
recover,  upon  a  counterclaim,  not  only  the  amount  reasonably 
expended  in  so  doing,  but  loss  caused  by  delay  due  to  their 
defective  condition. 

Held  by  GRAVES  and  PARIS,  JJ.,  concurring  in  an  opinion  by 
BLAIR,  C,  that  the  jury  having  found  against  defendant 
on  the  Issue  ae  to  the  condition  of  the  engines  at  the  place 
of  delivery,  the  owner  was  entitled  to  recover  for  ex- 
penses caused  in  restoring  the  engines  to  such  condition, 
and  the  renter  is  not  entitled  to  recover  any  expenses  made 
by  him  In  repairing  the  injuries  due  to  misuse  by  his 
employees  or  any  damages  resulting  In  delay  in  the  con- 
struction work  for  which  the  engines  were  rented. 

Appeal  from  Jackson  Circuit  Court. — Hon.  Walter 
A.  Powell,  Judge. 

BeVEBSED  and  BEI^fANDED. 
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John  A.  Eaton,  Dudley  W.  Eaton,  Edmund  B.  Mc- 
Vey  and  Eyden  J.  E at o^i' tor  appellant. 

(1)  The  contract  is  one  of  bailment  for  mntnal 
benefit,  (a)  It  contained  a  warranty  or  agreement 
that  the  engines  were  fit  and  suitable  for  use  in  con- 
struction service  in  Arkansas  and  Louisiana,  (b)  It 
contained  an  express  agreement  or  warranty  that  the 
engines  had  been  overhauled  and  were  in  first-class 
operative  condition,  (c)  Under  the  contract  the  en- 
gines were  intended  for  the  specific  purpose  of  op- 
eration and  use  in  construction  work  in  Arkansas  and 
Louisiana.  This  intended  use  was  understood  by  the 
parties.  The  contract  expresses  the  warranty  of  suit- 
ability which  the  law  would  imply  were  the  contract 
silent  upon  that  subject,  (d)  The  trial  court  erred 
in  each  of  the  instructions  given  to  the  effect  that  the 
condition  of  the  engines  was  to  be  determined  at  the 
point  of  delivery,  not  at  the  point  where  they  were  to 
be  used,  (e)  The  trial  court  erred  in  eliminating 
from  defendant's  instructions  the  words  **aud  were 
suitable  for,''  and  in  giving  the  instructions  so  modi- 
fied, thus  eliminating  from  the  instructions  the  issue 
of  the  suitability  of  the  engines  for  the  use  for  which 
they  were  hired,  (f)  The  appellant  was  entitled 
to  try  and  test  the  engines  at  the  point  of  use  as  named 
in  the  contract  and  thus  determine  whether  they  were 
suitable  and  fit  for  the  purposes  for  which  they  were 
hired.  Bass  v.  Cantor,  24  N.  W.  (Ind.)  147 ;  6  Cyc  179; 
Conn  V.  Hunsberger,  73  Atl.  (Pa.)  324;  Baker  &  Lock- 
wood  Mfg.  Co.  V.  Clayton,  90  S.  W.  (Tex.)  519;  The 
Nimrod,  141  Fed.  215;  Leav^tt  v.  Fibreloid  Co.,  196 
Mass.  440,  15  L.  E.  A.  (N.  S.)  855;  Skinner  v.  Glass 
Co.,  103  Mo.  App.  650;  Nichols  &  Shepard  Co.  v.  Bry- 
eans,  116  Mo.  App.  693;  Implement  Co.  v.  Parmer, 
128  Mo.  App.  30O;  Mark  v.  Cooperage  Co.,  204  Mo. 
242;  Moore  v.  Koger,  113  Mo.  App.  423;  Tufts  v.  Ver- 
kuyl,  124  Mich.  242 ;  Compressed  Air  Co.  v.  Fulton,  148 
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S.  W.  422;  Eckard  v.  Transit  Co.,  190  Mo.  193;  Gibler 
V.  Railroad,  129  Mo.  App,  93;  Jenkins  v.  Clopton,  141 
Mo.  App.  74 ;  McQuillan  on  Instructions  to  Juries,  sec. 
118.  (2)  Respondent  was  not  entitled  to  recover  for 
the  engines  while  they  were  being  repaired  pursuant 
to  the  St.  Louis  agreement,  and  was  not  entitled  to  re- 
cover the  contract  price  for  any  use  made  of  the  engines 
after  the  St.  Louis  agreement.  (3)  A  large  part  of 
respondent's  evidence  in  chief  consisted  of  mere  con- 
clusions and  opinions  of  the  witnesses  which  were  not 
competent  and  should  have  been  excluded.  Spauld- 
ing  V.  Edina,  122  Mo.  App.  69;  Dammann  v.  St.  Louis, 
152  Mo.  199;  McMahon  v.  Dubuque,  77  NL  W.  (Iowa) 
518;  Atherton  v.  Bancroft,  72  N.  W.  (Mich.) 
209;  Topeka  v.  Sherwood,  39  Kan.  690.  (4) 
The  instruction  given  at  the  request  of  plain- 
tiff on  the  second  count  was  erroneous  and 
inconsistent  with  Instruction  number  9  given  at  the 
request  of  the  appellant.  Gardner  v.  Met.  St.  Ry., 
223  Mo.  389;  Kelly  v.  United  Railways,  153  Mo.  App. 
114;  Stid  V.  Railroad,  236  Mo.  382;  Bowan  v.  Epper- 
son, 136  Mo.  App.  571;  McQuillan  on  Instructions  to 
Juries,  sec  156;  State  v.  Harrell,  97  Mo.  105;  Redpath 
V.  Lawrence,  42  Mo.  App.  101;  Bluedom  v.  Railroad, 
108  Mo.  439;  Frank  v.  Railroad,  57  Mo.  App.  181;  Oil 
Co.  V.  Drug  Co.,  74  Mo.  App.  446;  Shoe  Co.  v.  Sheperd, 
96  Mo.  App.  698 ;  Vermillion  v.  Parsons,  118  Mo.  App. 
260;  Hurst  v.  Railroad,  117  Mo.  App.  25.  (5)  The 
appellant  was  entitled  to  read  all  of  the  cross-exam- 
ination of  the  witness  Leonodis  Shannon  and  was  en- 
titled to  read  the  portion  of  such  cross-examination 
which  respondent  withdrew  and  declined  to  read.  State 
ex  rel.  v.  Gans,  72  Mo.  App.  640;  Watson  v.  Race,  46 
Mo.  App.  552;  Johnson  v.  Blell,  61  Mo.  App.  37 ;  Green 
V.  Chickering,  10  Mo.  109;  McClintock  v.  Curd,  32  Mo. 
411.  (6)  The  petition  sought  to  recover  rental  upon 
the  engines  after  the  termination  of  the  original  agree- 
ment under  an  allegation  that  such  original  agreement 
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was  extended  according  to  its  terms.  The  proof 
showed  that  appellant  did  not  retain  the  engines  under 
said  contract  but  under  another  agreement  or  arrange- 
ment made  at  St.  Louis  after  the  expiration  of  the 
four  months'  term  mentioned  in  the  original  agree- 
ment. Respondent  was  not  entitled  therefore  under 
the  petition  to  recover  any  rental  on  the  engines  after 
the  expiration  of  said  four  months  period.  Chambers 
V.  Hotel  Co.,  154  Mo.  App.  249;  Canaday  v.  United 
Railways,  134  Mo.  App.  282;  Adams  v.  Railroad,  149 
Mo.  App.  278;  Bank  v.  Romine,  154  Mo.  App.  624; 
Henry  County  v.  Bank,  208  Mo.  209;  Henry  County 
V.  Bank,  208  Mo.  238;  Haynor  v.  L.,  P.,  H.  &  W.  Co., 
129  Mo.  App.  691.  (7)  The  evidence  showed  that  ap- 
pellant paid  the  freight  upon  the  engines  from  Atlanta 
to  Simms,  that  he  expended  sums  of  money  in  repairing 
the  engines  and  in  attempting  to  operate  them  and  to 
put  them  in  condition  to  do  his  work,  and  after  find- 
ing they  were  unsuitable  employed  a  watchman  to 
look  after  the  engines,  whose  compensation  appellant 
paid.  The  trial  court  erred  in  its  charge  to  the  jury 
upon  appellant's  counter-claim  to  recover  these  ex- 
penditures. Neil  V.  Store  Co.,  149  Mo.  App.  53;  Mor- 
row V.  Railroad,  140  Mo.  App.  200.  (8)  The  trial 
court  erred  in  withdrawing  from  the  jury  appellant's 
counter-claim.  Stewart  v.  Patton,  65  Mo.  App.  21; 
Gildersleeve  v.  Overstolz,  90  Mo.  App,  518;  Mark  v. 
Cooperage  Co.,  204  Mo.  242 ;  Conn  v.  Hunsberger,  73 
Atl.  (Pa.)  324;  The  Nimrod,  141  Fed.  215;  13  Cyc.  33. 

White,  Thornton  S  Holloman,  Robert  0.  McLin 
and  T.  W.  Holloman  for  respondent. 

(1)  The  instructions  fully  covered  all  the  war- 
ranties of  the  contract.  The  question  of  suitability, 
or  fitness,  was  not  raised  at  the  trial  by  the  pleadings 
and  the  evidence,  or  either  of  them,  except  on  the 
question  of  the  condition  of  locomotives  as  to  whether 
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they  complied  with  the  contract,  as  to  having  been 
overhauled,  and  being  in  first-class  operative  condition 
for  nse  in  construction  service  in  Arkansas  and  Louisi- 
ana, and  the  instructions  were  properly  confined  to  the 
issues  presented  by  the  pleadings  and  the  evidence. 
Black  V.  Met.  St.  Ry.,  217  Mo.  683;  Mark  v.  Cooperage 
Co.,  204  Mo.  262;  Waddingham  v.  Hulett,  92  Mo.  528; 
Duke  V.  Railroad,  99  Mo.  351;  Barr  v.  Kansas  City, 
105  Mfo.  559 ;  Sinnamon  v.  Moore,  142  S.  W.  (Mo.  App.) 
497.  (2)  The  trial  court  did  not  eliminate  from  the 
appellant  *s  instructions  numbers  5  and  6,  as  asked,  the 
issue  of  suitability,  or  withdraw  any  defense,  by  elim- 
inating from  appellant  ^s  instructions  5  and  6  the  words 
'*and  were  not  suitable,*'  for  the  reason  that  such  in- 
structions, as  asked,  did  not  present  any  such  issue 
or  defense,  separate  and  apart  from  the  question  of 
first-class  operative  condition  for  use  in  construction 
service  in  Arkansas  and  Louisiana.  And  by  striking 
out  the  words  **and  were  not  suitable''  the  court  re- 
lieved appellant  of  a  burden  he  voluntarily  attempted 
to  assume,  that  the  law  did  not  cast  upon  him  under 
the  pleadings  and  the  evidence ;  the  instructions  given 
being  more  favorable  to  appellant  than  those  asked. 
McHugh  V.  Transit  Co.,  190  Mo.  96.  (3)  And  even 
if  appeUant  was  correct  in  his  contention  as  to  an  im- 
plied warranty,  instructions  5  and  6  as  asked  were 
fatally  defective,  in  leaving  out  the  word  **  reasonably  " 
before  the  word  ** suitable."  Seitz  v.  Machine  Co., 
141  U.  S.  518;  Mark  v.  Cooperage  Co.,  204  Mo.  264; 
Smith  V.  Brunswick,  61  Mo.  App.  580;  The  Nimrod, 
141  Fed.  216;  Skinner  v.  Glass  Co.,  103  Mo.  App.  659; 
Btrewing  Assn.  v.  McEnroe,  80  Mo.  App.  431;  Arm- 
strong, Gilbert  &  Co.  v.  Tobacco  Co.,  41  Mo.  App.  258; 
Bridge  Co.  v.  Hamilton,  110  U.  S.  116;  5  Cyc.  179. 
(4)  The  trial  court  in  no  way  denied  the  appellant's 
right  to  try  and  test  the  locomotives  at  Simms,  Louisi- 
ana, or  at  any  other  place,  and  the  court  allowed  the 
appellant  to  give  to  the  jury  all  of  the  evidence  he 
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offered  pertaining  to  the  condition  or  uses  of  the  loco- 
motives, without  any  restriction  whatever,  as  to  the 
time  or  place  of  such  trial  or  test,  covering  the  entire 
period  of  time  that  the  engines  were  in  appellant's 
possession;  and  the  trial  court  correctly  instructed  the 
jury  that,  in  determining  whether  the  locomotives  in 
question  were  overhauled  and  in  first-class  operative 
condition,  they  must  determine  from  the  evidence  what 
was  their  condition  at  the  time  and  place  they  were 
delivered  to  the  appellant  by  respondent.  Blooms' 
Son  Co.  V.  Haas,  130  Mo.  App.  122;  State  v.  Rosen- 
berger,  212  Mo.  648;  State  v.  Wingfield,  115  Mo.  428; 
Comstock  V.  Affoelter,  50  Mo.  411 ;  Gill  v.  Comm.  Co., 
84  Mo.  App.  460;  Scharf  v.  Meyer,  133  Mo.  428;  Gard- 
ner  v.  Met.  St.  Ry.,  223  Mo.  413.  (5)  No  implied  war- 
ranty  that  a  machine  or  other  article  is  suitable  or 
reasonably  suitable  to  accomplish  a  particular  purpose 
or  to  do  a  specific  work  arises,  where  a  bailee  leases 
a  specific,  described  or  definite  machine  or  other  article, 
although  the  bailor  knows  the  particular  purpose  or 
work  which  the  bailee  intends  to  accomplish  with  it. 
The  extent  of  the  implied  warranty  in  such  a  case  is 
that  the  machine  or  other  article  shall  correspond 
with  the  description  and  shall  perform  the  ordinary 
work  which  the  described  machine  or  other  article  is 
made  to  do.  And  the  more  is  this  the  case  where  the 
specific  machine  itself  was  selected,  as  in  the  case  at 
bar.  Seitz  v.  Refrigerating  Co.,  141  U.  S.  518;  Mark 
V.  Cooperage  Co.,  204  Mo.  264;  Drill  Co.  v.  Mallory,  137 
Fed.  334;  Hotel  Co.  v.  Wharton,  24  C.  C.  A.  443,  79 
Fed.  45;  Selling  Co.  v.  Jones,  128  Fed.  677,  63  C.  C. 
A.  229;  Boiler  Co.  v.  Duncan,  87  Wis.  124;  Fairbanks, 
Morse  &  Co.  v.  Baskett,  96  Mo.  App.  69;  Jones  v.  Just, 
L.  R.  3  Q.  B.  197;  Car  Co.  v.  Met.  St  Ry.,  157  U.  S. 
108;  Schouler,  Law  of  Bailments  (2  Ed*),  par.  93,  p. 
106.  (6)  No  implied  warranty  even  of  reasonable 
suitability  exists  as  to  second-hand  locomotives.  Morris 
V.  Reinstedler,  90  Mo.  App.  626;  Mining  Co.  v.  Tegar- 
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den  Bros.  149  S.  W.  (Ark.)  518;  Machine  Co.  v.  Bailey, 
89  Ark.  109;  Bamming  v.  Caldwell,  43  111.  App.  179; 
Joy  V.  Bank,  32  Tex.  Civ.  App.  398.  (7)  Witnesses 
who  are  familiar  with  the  machinerj*  charged  to  be 
defective,  such  as  the  foreman  of  car  repairs,  the  fore- 
man of  the  erecting  shop,  who  is  a  machirdst,  machin- 
ists employed  in  the  rebuilding  of  engines,  foreman 
of  the  steamfitters*  department,  locomotive  engineers, 
whose  business  for  years  has  been  the  testing  of  loco- 
motives, foreman  of  the  boiler  shop,  and  boiler  makers, 
master  mechanics,  and  a  general  foreman,  who  has  had 
large  experience  as  master  mechanic  and  superintend- 
ent,  and  has  seen  the  machinery  operated,  and  has 
examined  and  tested  all  its  parts  and  has  been  engaged 
in  building  and  rebuilding  locomotives  for  years  in  a 
large  company,  such  as  respondent  company,  which 
was  in  the  business  of  rebuilding  and  overhauling  loco- 
motives, steam  shovels,  coaches  and  cars,  may  give 
opinions  based  on  their  own  actual  knowledge  of  the 
condition  of  the  machinery.  Particularly  is  this  true 
where  the  machinery  is  of  a  complicated  character  like 
locomotives,  and  where  the  terms  used  are  necessarily 
technical  and  unknown  to  the  ordinary  man;  and 
furthermore,  is  this  true  where  the  witnesses  stated  in 
detail  the  facts  on  which  their  opinions  were  based, 
thereby  affording  the  opposite  party  the  opportunity 
to  test  the  correctness  of  the  opinion  by  cross-examina- 
tion. Kaminski  v.  Iron  Works,  167  Mo.  462;  Haley 
V.  Bailroad,  69  Mo.  614;  Meily  v.  Bailroad,  215  Mo. 
589;  Combs  v.  Construction  Co.,  205  Mo.  389;  Boettger 
V.  Iron  Co.,  124  Mo.  104;  Stotler  v.  Railroad,  200  Mo. 
123;  Mlerritt  v.  Telephone  Co.,  215  Mo.  308;  Fulton  v. 
Met.  St.  Ry.,  125  Mo.  App.  244;  Goble  v.  Kansas  City, 
148  Mo.  477;  Railroad  v.  De  Lissa,  103  Mo.  130;  Rail- 
road V.  Calkins,  90  Mo.  543;  Eyerman  v.  Sheehan,  52 
Mo.  221 ;  Jackson  v.  Grand  Ave.  Ry.,  118  Mo.  199;  Law- 
son  on  Expert  and  Opinion  Evidence  (1  Ed.),  chap.  5; 
3  Wigmore  on  Evidence  (1  Ed.),  par.  1976,  pp.  2618; 
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Railroad  v.  Urlin,  158  U.  S.  271;  Railroad  v.  Watson, 
190  U.  S.  287;  McGowan  v.  Tan  Bark  Co.,  121  U.  S. 
575;  Hill  v.  Sturgeon,  28  Mo.  329.  (8)  Instruction 
given  for  plaintiff  on  second  count  was  correct,  and 
did  not  conflict  with  appellant's  instruction  number 
9,  which  was  given  as  requested  by  appellant.  The 
two  instructions  fully  submitted  every  issue  raised  by 
the  second  count  of  the  petition  and  the  appellant's 
answer  thereto,  the  second  count  being  for  a  matter  not 
in  any  way  connected  with  the  contract  sued  on 
in  the  first  count  of  the  petition.  Block  v.  Met.  St  Ry., 
217  Mo.  683;  Mark  v.  Cooperage  Co.,  204  Mo.  262; 
Waddingham  v.  Hulett,  92  Mo.  528;  Duke  v.  Railroad^ 
99  Mo.  351;  Barr  v.  Kansas  City,  105  Mo.  559;  Wood- 
ward V.  Cutter,  33  Ver.  49 ;  Trust  Co.  v.  Railroad,  50 
Fed.  857. 

WOODSON,  J.— This  suit  was  instituted  in  the 
circuit  court  of  Jackson  county  by  the  plaintiff  to  re- 
cover of  defendant  rent  claimed  to  be  due  it  on  three 
locomotive  engines  and  certain  expense  and  repairs 
made  upon  them  by  plaintiff. 

The  petition  was  in  two  counts,  the  first  was  for 
rent  and  the  second  was  for  the  expense  and  repairs. 

A  trial  was  had  which  resulted  in  a  judgment  for 
the  plaintiff  for  the  full  amount  sued  for  in  each  county 
aggregating  $11,705.70.  From  this  judgment  the  de- 
fendant appealed  to  this  court. 

The  litigation  grew  out  of  the  following  contract 
made  and  entered  into  by  and  between  the  plaintiff 
and  defendant  regarding  the  engines  previously  men- 
tioned, viz. : 

*' Memorandum  of  agreement  between  Southern 
Iron  S  Equipment  Co.  of  Atlanta,  Georgia,  and  L.  «7. 
Smith  of  Simm^,  Louisiana. 

**  First,  Southern  Iron  &  Equipment  Co.  agree  to 
rent,  or  lease,  to  L.  J.  Smith  three  locomotives  for  use 
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in  construction  service  in  Arkansas  and  Louisiana,  on 
the  following  terms  and  conditions : 

**  Locomotive  No.  627,  Schenectady  18x24-inch  ten 
wheeler  with  50-inch  centers;  locomotive  No.  625,. 
20x24-inch  consolidation  with  44-inch  centers ;  and  loco- 
motive No.  618,  Schenectady  18x24-inch  six  driver 
switcher,  all  of  said  engines  having  been  overhauled 
and  in  first  class  operative  condition.  The  price  to  be 
paid  by  L.  J.  Smith  to  the  Southern  Iron  &  Equip- 
ment Co.  for  said  engines  is  $345  per  month  for  each 
engine  from  the  time  engines  leave  our  shop  until  re- 
turned to  our  shop,  with  an  allowance  of  four  days 
free  time^  on  the  going  trip. 

**  Second,  The  said  L.  J.  Smith  agrees  to  take  good 
and  reasonable  care  of  the  locomotives,  using  them 
on  single  shift,  that  is,  not  exceeding  ten  or  twelve 
hours  out  of  twenty-four  hours  per  day,  and  not  exceed- 
ing six  days  per  week,  and  return  same  to  the  Southern 
Iron  &  Equipment  in  as  good  condition  as  when  re- 
ceived, usual  wear  and  tear  excepted. 

**  Third,  Said  L.  J.  Smith  shall  have  the  privilege 
of  purchasing  all  or  any  one  of  the  three  above-men- 
tioned locomotives  at  the  following  prices:  Locomo- 
tive No.  625,  $5600 ;  No.  627,  $5800 ;  No.  618,  $4850.  In 
the  event  he  decides  to  do  so,  the  rental  for  that  current 
month  shall  be  applied  to  the  purchase  price. 

**  Fourth,  Payments  to  be  made  by  the  20th  of  the 
month  for  the  rental  for  the  preceding  month.  This 
trade  to  cover  period  of  four  months,  the  said  L.  J. 
Smith  having  the  privilege  of  retaining  the  engines  for 
a  longer  period  on  the  same  basis. 

**  Executed  in  duplicate  this day  of  February, 

1908.'^ 

The  appellant  *s  evidence  tended  to  show  the  fol- 
lowing facts: 

That  the  appellant  was  a  railroad  contractor  and 
was  engaged  in  ballasting  and  surfacing  portions  of  the 
lines  of  the  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
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way  Company,  in  the  States  of  Arkansas  and  Louisi- 
ana. In  order  to  do  that  work  appellant  had  to  nse 
stone  and  other  suitable  materials,  which  had  to  be 
transported  some  distance  over  the  tracks  of  the  rail- 
way company.  This,  of  course,  necessitated  the  pro- 
curement of  engines.  With  that  object  in  view  the 
appellant  applied  to  respondent  for  the  three  engines 
mentioned,  and  on  February  3,  1908,  the  former  went 
to  the  shops  of  the  latter  in  Atlanta,  Georgia,  and  made 
known  his  wants ;  and  after  discussing  the  matter  fully 
with  the  officers  of  respondent,  and  explaining  to  them 
the  character  and  location  of  his  business,  as  well  as 
the  purposes  for  which  the  engines  were  to  be  used, 
the  appellant  was  shown  three  engines,  Nos.  618,  625 
and  627,  and  was  assured  that  all  of  them  had  been 
recently  overhauled  and  repaired  and  were  in  good 
operating  condition. 

The  appellant  made  only  a  casual  observation  of 
the  engines  before  making  the  contract,  never  saw 
them  fired  up  or  had  any  opportunity  to  see  how  they 
would  work.  In  fact,  the  evidence  shows  that  appellant 
was  not  an  engineer,  and  knew  but  little  about  their 
condition  or  suitability  for  work,  and  so  told  Mr.  Kern, 
the  president  of  the  respondent.  Also  told  hiTn  that  he 
was  not  competent  to  inspect  the  engines  and  had  no 
one  there  to  do  it  for  him.  In  reply  Mr.  Kern  said  it 
was  not  necessary,  that  the  engines  had  just  been 
through  the  shops  and  were  in  first  class  working  con- 
dition and  that  he  would  put  that  in  the  contract 

That  knowing  practically  nothing  about  engines, 
appellant  relied  upon  the  respondent's  statements  of 
Mr.  Kern,  as  to  their  condition  and  their  suitability  for 
the  purposes  mentioned  and  for  that  reason  entered  in- 
to the  contract  previously  set  out. 

That  the  engines  were  drawn  as  freight  and  not 
propelled  by  their  own  power  from  Atlanta  to  Simms, 
Louisiana.    From  Atlanta  to  Memphis  the  servants  of 
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respondent  attended  the  engines  and  from  the  latter 
place  to  Simms  those  of  appellant  were  in  charge. 

That  the  engines  were  carefully  attended  and  prop- 
erly handled  from  the  time  they  left  Atlanta  nntil  their 
arrival  at  Simms,  and  especially  from  Memphis  to  the 
latter  point. 

That  upon  the  arrival  of  the  engines  at  Simms 
they  were  fired  up  and  put  into  service,  but  after  proper 
and  fair  trials  they  wholly  failed  to  perform  the  work 
designed  and  called  for  in  the  contract.  That  upon 
examinations  made  by  capable  men  in  that  business, 
the  engines  were  found  to  be  mechanically  defective 
and  out  of  repair  in  many  respects,  totally  unfit  to  per- 
form the  services  for  which  they  were  rented— not  ca- 
pable of  pulling  one-half  of  the  tonnage  they  were  de- 
signed to  draw,  and  thereby  doubling  the  expense  of 
carriage  and  rendering  them  utterly  useless  to  the  ap- 
pellant. 

That  after  several  days  of  trials  of  the  engines, 
and  after  one  of  them  had  been  twice  taken  to  the  shops 
in  Alexandria  for  repairs,  the  appellant,  by  numerous 
letters  and  telegrams  notified  the  respondent  of  their 
worthless  condition  and  requested  Mr.  Kern  to  send  a 
man  to  Simms  to  investigate  and  repair  the  defects. 
That  these  defects  were  so  numerous  it  would  be 
trespassing  upon  time  and  space  to  recite  them 
here;  a  number  of  which,  if  they  existed,  would 
render  the  engines  absolutely  worthless.  That  the 
only  reply  appellant  received  was  a  denial  that 
the  engines  were  defective  or  were  not  suitable  for 
the  purposes  as  rented.  That  finally,  on  February 
25th,  1908,  Mr.  W.  A.  Love,  vice-president  of  the  res- 
pondent, went  to  Simms  and  looked  over  the  engines, 
but  made  no  effort  whatever  to  put  them  in  useful  con- 
dition; and  thereupon  the  appellant  stored  the  engines 
upon  a  side  track,  in  charge  of  a  watchman,  and  notified 
respondent  that  they  were  held  at  its  risk  and  subject 
to  its  orders. 
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That  during  the  time  the  engines  were  in  the  pos- 
session of  the  appellant  they  were  never  used  except 
iu  the  trials  previously  mentioned.  That,  in  fact,  they 
were  not  only  of  no  value  to  appellant,  but  were  of 
great  cost  and  expense  in  trying  to  use  them  in  the 
matter  of  wages,  fuel,  loss  of  time,  storage,  etc. 

That  at  the  solicitation  of  Mr.  Kem,  the  president 
of  respondent,  the  appellant  met  him  on  June  10, 1908, 
in  the  city  of  St.  Louis,  for  the  purpose  of  conferring 
with  reference  to  the  condition  of  the  engines  and  as 
to  what  should  be  done  with  them.  After  fully  dis- 
cussing the  matter  it  was  agreed  between  them  that  Mr. 
Kem  should  send  the  foreman  of  his  shop  to  Simms, 
where  the  engines  had  been  stored,  and  go  over  them 
for  the  purpose  of  seeing  whether  or  not  they  could  be 
made  to  perform  the  work  mentioned  in  the  contract. 
That  in  pursuance  to  that  consultation,  the  respondent 
sent  George  Bird  to  Simms,  who  carefully  inspected  the 
engines,  without  making  a  report,  as  I  understand  the 
record,  to  the  appellant,  and  caused  them  to  be  re- 
moved to  a  machine  and  boiler  shop  at  Alexandria,  for 
the  purpose  of  making  the  repairs  that  were  necessary 
to  put  them  in  operating  condition,  which  cost  several 
hundred  dollars.  After  these  repairs  had  been  made 
the  engines  were  returned  to  appellant  for  use;  but 
after  repeated  trials  they  were  found  to  be  wholly  in- 
capable to  perform  the  work  for  which  they  were 
rented. 

The  evidence  also  tended  to  show  that  they  were 
old,  antedated  engines,  worn  out  and  absolutely  worth- 
less. 

After  these  futile  tests  had  been  made,  the  appel- 
lant caused  the  engines  to  be  returned  to  respondent, 
at  its  shops  in  Atlanta,  Georgia;  two  of  them  arriving 
on  November  18,  1908,  and  the  other  December  5th  of 
the  same  year. 

The  evidence  for  the  respondent  contradicted  the 
evidence  of  the  appellant  in  almost  every  particular, 
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except  that  the  engines  came  up  to  the  provisions  and 
terms  of  the  contract,  regarding  their  capacity  to  do 
the  work  of  appellant  in  Arkansas  and  Louisiana ;  but 
it  did  tend  to  show  that  they  were  in  first  class  oper- 
ating condition  when  they  left  Atlanta,  and  of  course 
that  had  some  probative  force  upon  their  capability  to 
do  the  work  in  the  States  mentioned. 

At  the  close  of  the  plaintiff's  and  at  the  close  of 
all  the  evidence  in  the  case,  the  appellant  requested  the 
court  to  give  a  peremptory  instruction  telling  the  jury 
to  find  for  him,  which  was  by  the  court  refused,  and 
appellant  duly  excepted. 

L  There  are  but  three  questions  presented  by  this 
appeal  for  determination :  first,  did  the  evidence  make 
out  a  prima-facie  case  for  the  jury;  second, 
Prima-facie  ^{^  t^g  court  properly  instruct  the  jury  as 
to  the  capability  of  the  engines  to  perform 
the  work  for  which  they  were  rented  in  the  States  of 
Arkansas  and  Louisiana;  and,  third,  did  the  court  err 
in  permitting  expert  witnesses  to  express  opinions  as 
to  the  facts  of  the  case,  which  were  the  ultimate  facts 
required  to  be  found  by  the  jury! 

Regarding  the  first :  After  carefully  reading  the 
evidence  in  the  case,  covering  some  three  hundred  and 
fifty  pages,  we  are  fully  satisfied  that  a  prima-facie  case 
was  made  out  for  the  jury ;  and  that  the  court  properly 
refused  to  sustain  the  demurrer  to  respondent's  evi- 
dence at  the  close  of  its  case,  and  to  give,  at  the  close 
of  all  the  evidence  in  the  case,  the  peremptory  instruc- 
tion telling  the  jury  to  find  for  the  appellant. 

n.    Attending  the   second:      Li   substance,   the 

court  instructed  the  jury  on  behalf  of  respondent  over 

the  objections  and  exceptions  of  coun- 

Rented  Engines:    gel  for  appellant,  that  if  they  found 

Worthies*  for  «  . ,       ^.^  xu    4.  xu  •  , 

Use:  instpuction    from  the  evidence  that  the  engmes  when 
ContractT"  ^^^^    delivered  to  appellant  in  Atlanta,  Geor- 
gia, were  in  first  class  operating  condi- 
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tion,  then  they  would  find  for  the  respondent,  even 
though  they  might  further  find  that  as  a  matter  of  fact 
the  engines  rented  were  not  suitable  for,  nor  would  do 
the  work  in  Arkansas  and  Louisiana,  mentioned  in  the 
contract. 

Counsel  for  appellant  asked  an  instruction  to  the 
converse  of  that  asked  by  the  respondent,  which  was 
by  the  court  refused,  and  counsel  duly  excepted. 

Clearly  the  action  of  the  court  in  giving  the  former 
for  respondent  and  refusing  the  latter  for  appellant 
was  error. 

Not  only  did  the  contract  entered  into  between  the 
parties  disclose  the  fact  that  the  engines  were  designed 
to  be  used  for  a  particular  character  of  work,  but  also 
that  the  work  was  to  be  performed  in  the  States  of 
Arkansas  and  Louisiana,  using  this  language:  ** First, 
Southern  Iron  &  Equipment  Co.  agrees  to  rent,  or 
lease,  to  L.  J.  Smith  three  locomotives  for  use  in 
construction  service  in  Arkansas  and  Louisiana,  on 
the  following  terms  and  conditions.'*  Then  follows 
the  numbers  and  descriptions  of  the  engines,  and  then 
continues:  **aW  of  soAd  engines  having  been  over- 
hauled  and  in  first  class  operative  condition/^ 

This  language  has  but  one  meaning,  namely,  that 
appellant  rented  three  engines  from  respondent  for 
** construction  service  in  Arkansas  and  Louisiana," 
and  that  the  latter  agreed  that  they  were  ''in  first  class 
operative  condition/'  for  the  purpose  of  doing  that 
work. 

The  contract  specifically  states  the  kind  of  work 
for  which  the  engines  were  leased ;  the  place  where  the 
work  was  to  be  done,  and  then  warrants  that  they  had 
recently  been  overhauled  and  were  in  first  class  operat- 
ing condition.  This  language  is  too  plain  for  argu- 
ment, and  it  would  but  tend  to  confuse  its  meaning  by 
discussing  it  further. 

An  abundance  of  evidence  was  introduced  by  ap- 
pellant tending  to  show  that  the  engines  were  prao- 
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tically  worthless  for  the  purposes  for  which  they  were 
leased;  and  if  that  was  true,  then  there  was  a  dear 
breach  of  the  warranty  and  the  respondent  was  not 
entitled  to  a  recovery,  and  the  court  should  have  so 
told  the  jury  in  proper  instructions. 

The  respondent's  theory  of  the  case  was  that  if 
the  engines  in  question  were  mechanically  **in  first  class 
operating  condition"  when  they  left  Atlanta,  then  the 
contract  had  been  fully  performed  upon  its  part,  and 
that  it  was  entitled  to  a  recovery.  That  is  clearly  an 
erroneous  construction  of  the  contract,  for  the  simple 
reason  that  it  totally  ignores  the  fact  that  it  provides 
that  they  were  leased  for  construction  purposes  in  Ar- 
kansas and  Louisiana,  and  that  they  had  recently  been 
overhauled,  and  were  in  first  class  condition  for  that 
work. 

These  views  of  the  law  have  been  so  fully  and 
clearly  discussed  by  this  and  other  courts  of  the 
country,  nothing  new  can  be  said  upon  the  subject. 
[5  Cyc.  179,  (EQ)  and  cases  cited;  Mark  v.  Williams 
Cooperage  Co.,  204  Mo.  242;  Moore  v.  Koger,  113  Mo. 
App.  423;  Tufts  v.  Verkuyl,  124  Mich.  242;  Bass  v. 
Cantor,  123  Ind.  444;  Conn  v.  Hunsberger,  224  Pa.  St. 
154;  Ferguson  Implement  Co.  v.  Parmer,  128  Mo.  App. 
300;  Leavitt  v.  Fiberloid  Co.,  196  Mass.  440;  Blackmore 
V.  Fairbanks,  Morse  &  Co.,  79  Iowa,  282.] 

m.  The  third  proposition  presented  by  the  ap- 
peal, as  previously  stated,  is  in  regard  to  the  soundness 
of  the  rulings  of  the  court  in  permit- 
Expert  ^  ting  expert  witnesses  to  give  their 
Conclusion:  No  opinions  as  to  the  ultimate  facts  in  the 
Facu"™*"*  ^^  ^^^  which  had  to  be  found  by  the  jury, 
in  order  to  determine  whether  or  not 
the  engines  were  in  first  class  operating  condition  for 
the  purposes  leased. 

257    Mo.    16 
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The  appellant's  evidence  tended  to  show  in  many 
details  the  defective  conditions  of  the  engines  when 
they  reached  Simms,  Louisiana,  and  that  it  was  be- 
cause of  those  defects  the  engines  were  not  in  first 
dass  operating  condition,  and  for  that  reason  would 
not  do  the  work.  It  was  for  repairing  those  defects, 
if  I  correctly  understand  the  record,  respondent  made 
and  charged  appellant  $748.70,  which  constitutes  the 
subject-matter  of  the  second  count  in  the  petition;  and 
by  an  examination  of  the  itemized  account  presented 
to  appellant  for  the  labor  performed  and  materials 
furnished  in  that  regard,  which  consists  of  hundreds 
of  items,  I  would  judge  that  there  was  scarcely  a  sound 
bolt  or  piece  of  machinery  existing  in  the  entire  three 
engines.  Whether  this  statement  is  perfectly  accurate 
or  not,  is  immaterial,  but  being  largely  so,  it  serves 
just  as  well  to  preface  the  objections  made  to  the  tes- 
i;imony  of  the  expert  witnesses. 

Those  questions,  objections  and  answers  are  so 
Tiumerous  and  lengthy  that  it  would  be  a  useless  waste 
of  time  and  labor  to  undertake  to  set  them  out ;  and  we 
will  therefore  only  refer  to  the  substance  of  a  few  of 
them. 

The  character  of  questions  were  continually  asked, 
^*In  what  sort  of  condition''  was  this  or  that  part  of 
the  engine!  **In  what  condition  were  the  engines!^' 
**In  what  condition  was  the  machinery  part  of  the  en- 
gine?" **In  what  sort  of  condition  was  the  woodwork 
•of  the  engine!" 

Counsel  for  appellant  have  also  selected  from  the 
record  ten  pages  of  these  classes  of  questions. 

Objections  were  properly  and  timely  made,  and 
in  practically  every  instance  the  witness  would  answer 
substantially  as  follows:  **In  good  condition." 
**They  were  good."  **The  condition  was  good." 
*  *  They  were  in  first  class  order. "  *  *  It  was  in  first  class 
.condition"  and  so  on  to  the  end  of  the  chapter. 
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In  passing,  it  might  be  pertinent  to  ask,  that  if 
the  engines  were  in  snch  perfect  condition  when  they 
left  Atlanta,  why  did  they  need  so  many  repairs  when 
they  reached  Simms,  in  the  absence  of  any  evidence 
that  any  of  them  were  in  a  wreck  or  received  any  vio- 
lent treatment  other  than  that  incidental  to  having  been 
pulled  by  another  engine  along  the  railway  tracks! 

None  of  these  questions  called  for  a  statement  of 
the  facts  as  to  what  was  the  real  condition  of  any  one 
or  more  of  the  engines  or  as  to  the  condition  of  any 
portion  of  them.  The  questions  called  for  conclusions 
and  in  each  and  every  instance  the  answer  was  a  con- 
dusion;  thereby  telling  the  jury  the  condition  of  things 
instead  of  stating  the  facts  and  leaving  the  jury  to  de- 
termine the  conditions. 

It  cannot  be  sincerely  contended  that  the  witnesses 
could  answer  the  question  in  no  other  way,  for  two 
reasons :  first,  because  the  questions  should  not  have 
been  propounded  in  that  form;  and,  second,  by  an  ex- 
amination of  pages  eleven  to  twenty-four  of  respon- 
dent's abstract  of  the  record,  it  will  be  seen  that  coun- 
sel had  no  trouble  whatever  in  pointing  out  particu- 
larly each  and  every  portion  of  the  engines,  their  con- 
dition, the  defective  parts  thereof,  and  the  repairs  that 
had  to  be  and  were  made.  This  being  true,  as  shown 
by  the  respondent's  petition,  it  seems  strange  that 
these  expert  witnesses  could  not  with  equal  particu- 
larity have  described  those  matters  to  the  jury,  while 
upon  the  witness  stand. 

The  object  of  that  class  of  testimony  is  perfectly 
apparent.  The  design  was  to  make  the  statements  of 
conclusions  to  the  effect  that  the  engines  were  in  the 
condition  called  for  by  the  contract  of  lease,  when 
they  left  Atlanta,  and  that  they  were  either  put  out  of 
commission  by  damage  in  transit  or  that  the  appellant 
wanted  to  repudiate  his  contract.  Diversion:  If 
either  of  those  facts  were  true  then  there  was  mighty 
little  evidence  introduced  to  support  it,  especially  in 
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comparison  to  the  bald  fact  that  they  were  not  suit- 
able for  the  work  stated  in  the  lease.  Returning: 
Had  the  expert  witnesses  been  required  to  state  the 
exact  conditions  of  the  various  parts  of  the  engines, 
as  they  or  some  other  experts  evidently  did  in  the  prep- 
aration of  the  petition  and  in  the  proof  regarding  the 
repairs,  then  the  jury  could  have  seen  those  parts  with 
their  vices  and  virtues  regarding  which  neither  party 
to  the  suit  found  any  trouble  in  pointing  out  when  it 
came  to  the  repairs  which  had  to  be  particularized. 

Moreover,  there  is  another  view  to  take  of  this 
evidence.  Suppose  for  instance,  the  respondent  had 
introduced  five  expert  witnesses  and  each  of  them 
had  been  asked  the  identical  question  propounded  in 
this  record  and  that  they  had  given  the  identical  answer 
here  recorded;  and  suppose  upon  the  other  hand  the 
appellant  had  introduced  five  other  experts  and  had 
asked  them  the  same  question,  and  they  had  given  an- 
swers directly  to  the  contrary,  what  on  earth  would 
the  jury  have  known  about  the  casef  Absolutely 
nothing;  and  it  would  be  no  answer  to  say  that  the 
jury  would  be  the  judges  of  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  given  to  their  testimony, 
for  the  simple  reason  that  after  so  doing  they  would 
not  know  a  single  fact  in  the  case  and  consequently 
must  have  delegated  their  functions  as  jurors  to  the 
five  experts  upon  the  one  side  or  the  other,  to  decide 
the  case. 

But  not  so  where  the  same  number  of  witnesses 
testify  diametrically  opposite  to  each  other  regarding 
some  fact,  for  the  simple  reason  that  in  such  case  the 
jury  may  not  only  judge  of  the  weight  and  credibility 
to  be  given  to  testimony  of  the  witnesses,  but  they 
would  have  the  right  to  resort  to  their  own  knowledge 
and  experience  regarding  such  facts,  the  probability 
or  improbability  of  the  truthfulness  of  their  state- 
ments, as  well  as  their  position  and  opportunity  to 
have  seen  and  heard  what  transpired;  but  nay!  not  so 
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with  expert  witnesses ;  they  testify  regarding  matters 
with  which  the  jury  has  no  knowledge  or  experience 
whatever;  the  jury  cannot  resort  to  their  knowledge 
and  experience  of  the  facts  about  which  such  witnesses 
testify  and  cannot  therefore  call  into  requisition  those 
Gtod-given  faculties,  in  passing  upon  the  credibility 
or  the  weight  to  be  given  to  the  testimony  of  such 
witnesses,  without,  as  in  ordinary  cases,  their  questions 
and  answers  are  predicated  upon  facts  otherwise  es- 
tablished by  other  evidence  in  the  case. 

But  in  this  case  the  trial  court  permitted  the  ex- 
perts to  state  their  opinions  without  stating  the  facts 
upon  which  they  were  based.  There  is  no  law  for  any 
such  contention. 

This  rule  has  been  so  often  announced  by  this  and 
other  courts,  it  is  passingly  strange  that  the  question 
should  be  continually  presented  here  for  determination. 
[Castanie  v.  Railroad,  249  Mo.  192 ;  Smart  v.  Kansas 
City,  206  Mo.  162;  Spaulding  v.  Edina,  122  Mo,  App.  1. 
c.  69;  Danunann  v.  St.  Louis,  152  Mb.  186;  McMahon  v. 
City  of  Dubuque,  107  Iowa,  62;  Atherton  v.  Village 
of  Bancroft,  114  Mich.  241;  City  of  Topeka  v.  Sher- 
wood, 39  Kas.  690.] 

rV.  There  are  several  other  propositions  pre- 
sented and  discussed  by  counsel  for  the  respective 
parties,  but  when  the  questions  disposed  of  are  given 
their  full  force  and  effect,  it  will  be  seen  that  all  others 
are  but  incidental  to  them,  and  must  be  controlled 
thereby. 

A  word  regarding  the  materials  alleged  to  have 
been  furnished  and  the  labor  performed  by  respondent 
in  repairing  the  engines,  etc. ;  they  are 
Damages  to  strictly  incidental  to  the  lease,  and  if 

the  engines  were  suitable  for  the  work 
contracted  for  in  Arkansas  and  Louisiana  and  would 
perform  the  work  by  proper  management  and  the  ap- 
pellant caused  the  damages  which  respondent  claims 
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he  did,  and  for  that  reason  it  became  necessary  for  the 
respondent  to  expend  the  money  for  the  materials  and 
labor  furnished,  then  the  former  should  pay  for  the 
reasonable  cost  thereof;  but  if  the  engines  were  never 
suitable  for  the  work  and  said  expenditures  were  made 
for  the  purpose  of  trying  to  make  them  suitable,  then 
the  appellant  is  not  responsible  for  the  rents  of  the 
engines,  nor  for  the  said  expenditures ;  but  the  respond- 
ent may  be  responsible  if  the  evidence  shows  liability^ 
as  claimed  in  the  answer,  for  the  damages  claimed  by 
appellant. 

Entertaining  these  views  of  the  case,  we  are  of  the 
opinion  that  the  judgment  of  the  trial  court  is  erro- 
neous and  should  be  reversed  and  the  cause  remanded 
with  directions  to  grant  a  new  trial  and  proceed  with 
the  case  in  conformity  to  the  views  herein  expressed. 

It  is  so  ordered.  All  concur,  except  Graves  and 
Paris,  J  J.,  who  dissent  in  a  separate  opinion  by 
Graves,  J. 

DISSENTING  OPINION 

GRAVES,  J.— I  dissent  in  this  case.  I  think  the 
opinion  of  Blair,  Commissioner,  in  Division  One,  prop- 
erly disposes  of  the  case,  both  as  to  the  law  and  the 
facts,  and  I  file  herewith  his  said  opinion  as  an  expres- 
sion of  my  views  of  the  case,  and  as  my  dissent  to  the 
present  opinion  of  the  majority.  Paris,  J.  concurs 
in  these  views. 

BLAIR,  C. — Defendant  appeals  from  a  judg- 
ment for  plaintiff  for  a  total  sum  of  $11,706.89  ren- 
dered in  the  circuit  court  of  Jackson  county. 

There  are  two  counts  in  the*  petition.  The  first  is 
grounded  on  a  contract  for  the  rental  of  three  locomo- 
tives and  a  claim  for  damages  for  defendant's  viola- 
tion of  a  provision  of  the  rental  contract  relating  to 
the  condition  in  which  the  engines  were  to  be  returned 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  247 

Iron  &  Equipment  Co.  v.  Smith. 

to  plaintifif.  The  second  count  is  for  the  recovery  of 
sums  alleged  to  have  been  exi)ended  by  plaintijBf,  at 
defendant's  request,  in  repairing  the  engines  after  they 
were  delivered  to  defendant  and  prior  to  his  return  of 
them  to  plaintiff. 

The  petition  alleged  that  the  rental  contract  was 
verbal,  but  that  plaintiff  agreed  to  make  a  written 
memorandum  thereof  and  send  it  to  defendant,  who 
agreed  to  sign  and  return  it;  that  plaintiff  made  the 
agreed  memorandum  and  sent  it  to  defendant  who  fail- 
ed to  sign  and  return  it,  and  that  **the  said  written 
memorandum  embodies  the  terms  and  figures  of  the 
said  verbal  contract. '  * 

The  answer  denies  the  making  of  any  verbal  con- 
tract and  avers  that  '*each  and  all  of  the  terms  of  the 
contract  between  plaintiff  and  defendant  were  reduced 
to  writing,  were  signed  by  plaintiff,  delivered  to  de- 
fendant, and  the  terms  thereof  accepted  by  him,  and 
such  written  contract  covered  all  of  the  terms  and 
agreements  of  whatsoever  nature  or  character  existing 
in  respect  to  the  several  matters  and  things  alleged  and 
stated  in  plaintiff's  petition  as  between  plaintiff  and 
defendant,  a  copy  of  which  said  contract  is  in  the  pos- 
session of  said  plaintiff. ' ' 

It  is  agreed  that  the  memorandum  of  contract  thus 
referred  to  in  the  petition  and  answer  is  as  follows : 

^^  Memorandum  of  agreement  between  Southern 
Iron  &  Equipm^ent  Co.  of  Atlanta,  Georgia,  and  L.  J. 
Smith  of  Simms,  Louisia/na. 

'*  First,  Southern  Iron  &  Equipment  Co,  agree  to 
rent,  or  lease,  to  L.  J.  Smith  three  locomotives  for  use 
in  construction  service  in  Arkansas  and  Louisiana,  on 
the  following  terms  and  conditions : 

**  Locomotive  No.  627,  Schenectady  18x24-inch  ten 
wheeler  with  50-inch  centers ;  locomotive  No.  625,  20x24 
consolidation  with  44-inch  centers ;  and  locomotive  No. 
618,  Schenectady  18x24-inch  six  driver  switcher,  all  of 
said  engines  having  been  overhauled  and  in  first-class 
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operative  condition.  The  price  to  be  paid  by  L.  J. 
Smith  to  the  Southern  Iron  &  Equipment  Co.  for  said 
engines  is  $345  per  month  for  each  engine  from  the 
time  engines  leave  our  shop  until  returned  to  our  shop, 
with  an  allowance  of  four  days  free  time  on  the  going 
trip. 

**  Second,  The  said  L.  J.  Smith  agrees  to  take 
good  and  reasonable  care  of  the  locomotives,  using 
them  on  single  shift,  that  is,  not  exceeding  ten  or 
twelve  hours  out  of  twenty-four  hours  per  day,  and 
not  exceeding  six  days  per  week,  and  return  same  to 
the  Southern  Iron  &  Equipment  in  as  good  condition  as 
when  received,  usual  wear  and  tear  excepted. 

**  Third,  Said  L.  J.  Smith  shall  have  the  privilege 
of  purchasing  all  or  any  one  of  the  three  above  men- 
tioned locomotives  at  the  following  prices:  Locomo- 
tive No.  625,  $5600;  No.  627,  $5800;  No.  618,  $4850. 
In  the  event  he  decides  so  to  do,  the  rental  for  that  cur- 
rent month  shall  be  applied  to  the  purchase  price. 

**  Fourth,  Payment  to  be  made  by  the  20th  of  the 
month  for  the  rental  for  the  preceding  month.  This 
trade  to  cover  period  of  four  months,  the  said  L.  J. 
Smith  having  the  privilege  of  retaining  the  engines 
for  a  longer  period  on  the  same  basis.*' 

The  answer  further  averred  that  plaintiff  had  vio- 
lated its  contract  in  specified  particulars  and  set  up 
a  counterclaim  for  sums  averred  to  have  been  ex- 
pended in  caring  for  and  attempting  to  put  the  engines 
in  operating  condition  and  in  attempting  to  operate 
them  and  also  for  damages  for  loss  of  the  use  of  the 
locomotives  and  for  the  resultant  delay  in  prosecuting 
the  work  for  which  they  were  secured  and  for  sums 
expended  for  the  rental  of  other  engines  instead  of 
those  plaintiff  contracted  to  furnish. 

There  was  evidence  of  the  condition  of  the  loco- 
motives at  Atlanta  and  on  their  arrival  at  Memphis 
and  at  Simms,  Louisiana,  where  defendant  intended 
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to  use  them,  and  of  their  condition  subsequent  to  that 
time. 

For  present  purposes  it  will  suflSce  to  state  that 
there  was  evidence  tending  to  prove  plaintiff's  com- 
pliance with  its  contract  and  also  evidence  tending  to 
prove  the  contrary. 

The  instructions  are  voluminous ;  and  while  it  will 
expand  this  opinion  more  than  is  to  be  desired,  the 
character  of  the  questions  raised  makes  it  necessary  to 
set  some  of  them  out. 

On  the  first  count  the  defendant  asked  several  in- 
structions which  the  court  modified  and  gave  as  thus 
amended.  These  instructions  as  given  are  here  set 
out,  the  words  inserted  by  the  court  being  in  italics 
and  the  words  stricken  out  by  the  court  appearing  in 
parenthesis. 

**2.  The  court  instructs  the  jury  that  there  is  no 
dispute  between  the  plaintiff  and  defendant  upon  the 
terms  of  the  contract  so  far  as  the  same  provides  that 
the  locomotives  in  question  were  to  be,  when  rented 
or  leased  to  the  defendant,  in  first  class  operative  con- 
dition, that  said  locomotives  were  rented  or  leased  for 
use  in  construction  service  in  the  states  of  Arkansas 
and  Louisiana,  and  that  the  term  or  period  for  which 
the  locomotives  were  rented  or  leased  was  four  months, 
fvith  the  privilege  on  the  part  of  Smith  to  retain  the» 
engines  for  a  longer  period  on  the  same  basis/' 

**3.  The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  the  locomotives  in  question  were 
not  in  first  class  operative  condition  when  delivered  to 
defendant,  and  for  that  reason  could  not  be  reasonably 
used  for  construction  service  in  Arkansas  and  Louisi- 
ana during  the  period  of  four  months  named  in  the 
contract,  then  the  plaintiff  will  not  be  entitied  to  re- 
cover in  this  action  any  sum  or  amount  for  the  rent 
of  said  locomotives  during  said  period  of  four  months. 

**5.  The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  at  the  time  plaintiff  rented  to 
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the  defendant  the  engines  in  question,  plaintiff  agreed 
with  the  defendant  that  said  engines  were  in  first  class 
operative  condition  for  nse  in  construction  service  in 
Arkansas  and  Louisiana,  and  if  you  further  find  from 
the  evidence  that  said  engines  were  not  in  first  class 
operative  condition  (and  were  not  suitable)  for  use 
in  construction  service  in  Arkansas  and  Louisiana 
when  delivered  to  defendant,  then  plaintiff  will  not  be 
entitled  to  recover  in  this  action  any  rental  during  the 
four  months*  period  mentioned  in  the  contract,  even 
though  you  may  believe  from  the  evidence  that  de- 
fendant's construction  work  in  Arkansas  and  Louisi- 
ana was  delayed  or  hindered  by  wet  weather  or  by  the 
breaking  down  of  the  machinery  and  apparatus  used 
by  the  defendant  in  such  service, 

**6.  The  court  instructs  the  jury  that  if  you  find 
from  the  evidence  that  at  the  time  of  the  renting  of 
the  engines  in  question  plaintiff  agreed  with  the  de- 
fendant that  the  same  were  in  first  class  operative 
condition  and  were  suitable  for  use  in  construction 
service  in  Arkansas  and  Louisiana,  and  if  you  further 
find  from  the  evidence  that  said  engines  were  not  in 
first  class  operative  condition  (and  were  not  suitable) 
for  construction  service  in  Arkansas  and  Louisiana 
when  delivered  to  defendant  then  plaintiff  will  not  be 
entitled  to  recover  in  this  action  any  rental  during  the 
four  months'  period  mentioned  in  the  contract,  even 
though  you  may  believe  from  the  evidence  that  shortly 
after  the  renting  of  said  engines  the  defendant,  by 
reason  of  wet  weather  or  other  circumstances,  ceased 
work  at  Simms,  Louisiana,  and  moved  his  construc- 
tion camp  and  outfits  from  Simms,  Louisiana,  to  Para- 
gould,  Arkansas." 

For  plaintiff  the  court  gave,  among  others,  the  fol- 
lowing instruction : 

**The  court  instructs  the  jury  that  in  determining 
whether  the  locomotives  in  question  were  overhauled 
and  in  first  class  operative  condition,  they  must  de- 
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termine  from  the  evidence  what  was  their  condition 
at  the  time  and  place  they  were  delivered  to  defendant 
by  plaintiff;  and  if  the  jury  believe  from  the  evidence 
that  the  defendant  directed  the  plaintiff  to  ship  said 
locomotive  from  Atlanta,  Georgia,  by  way  of  Seaboard 
Airline  Railroad,  and  plaintiff  delivered  said  locomo- 
tive to  said  railroad  in  Atlanta,  Georgia,  for  shipment, 
or  delivered  said  locomotives  to  messengers  of  de- 
fendant, at  defendant's  request,  in  said  Atlanta, 
Georgia,  then  the  court  declares  the  law  to  be  that 
plaintiff  delivered  said  locomotives  to  defendant  at 
Atlanta,  Georgia.** 

I.  It  is  insisted  that  by  eliminating  from  defend- 
ant's instructions  the  words  **and  were  not  suitable" 
and  inserting  therein  the  words  **when  delivered  to 
defendant,'*  the  court  limited  the  jury  to  the  consider- 
ation of  the  condition  of  the  engines  at  Atlanta  and 
precluded  consideration  of  the  warranty  of  suitability. 

Instructions  5  and  6  as  offered  by  defendant  re- 
quired the  jury,  before  finding  for  defendant  there- 
under, to  find  (1)  that  *'said  engines  were  not  in  first 
class  operative  condition;"  and  (2)  **were  not  suit- 
able for  use,"  etc. 

1.  By  striking  out  the  words  **and  were  not  suit- 
able" the  trial  court  thereby  authorized  a  finding  for 
defendant  if  the  jury  found  the  single  fact  that  the 
engines  **were  not  in  first  class  operative  condition 
for  use  in  construction  service,"  etc,  thus  relieving 
defendant  of  the  burden  of  securing  from  the  jury  a 
finding  on  the  evidence  that  the  engines  were  not  suit- 
able for  such  use.  The  modified  instructions  thus  re- 
quired less  of  defendant  than  in  their  form  as  re- 
quested by  him.  Of  this  he  cannot  complain.  It  is  not 
true,  as  suggested  in  the  reply  brief,  that  the  elimina- 
tion of  the  words  mentioned  from  instructions  5  and  6 
withdrew  from  the  jury's  consideration  an  affirmative 
defense.    Had  the  instruction  as  offered  directed  the 
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desired  finding  if  the  engines  **were  not  in  first  class 
operative  condition  or  were  not  suitable  for  use/'  etc., 
the  situation  might  have  been  different. 

Counsel  take  the  position  in  their  brief  in  this 
court  that  there  were,  under  the  contract,  two  war- 
ranties— one  of  first  class  operative  condition  and  one 
of  suitability  for  the  intended  service — and  that  a  fail- 
ure to  make  good  either  warranty  entitled  defendant 
to  a  verdict,  but  they  did  not  take  that  position  in  the 
instructions  being  considered.  Those  instructions,  as 
pointed  out,  required  the  jury  to  find  hoth  warranties 
breached  before  returning  a  verdict  for  defendants 
Let  it  be  conceded  that  there  were  two  separate  war- 
ranties as  contended,  then  it  follows,  as  argued,  that 
the  breach  of  either  entitled  defendant  to  a  verdict. 
The  modified  instructions  authorizing  a  verdict  for  de- 
fendant on  finding  a  breach  of  the  warranty  of  first 
class  conditions  were,  in  that  respect,  entirely  sound. 
So  others  predicating  a  verdict  for  defendant  on  a 
finding  of  a  breach  of  the  other  separate  warranty 
would  also,  on  the  same  theory,  have  been  correct,  but 
no  such  instructions  were  asked. 

2.  As  we  understand  the  briefs  it  is  not  contended 
there  was  any  error  in  the  instruction  concerning  the 
place  of  delivery  but  it  is  the  view  of  defendant's  coun- 
sel that  the  court  by  inserting  in  instructions  3,  5,  6, 14, 
which  they  offered,  the  words  *'when  delivered  to  de- 
fendant" thereby  limited  the  proof  of  the  condition  of 
the  engines  to  the  time  and  place  of  delivery,  and,  it  is 
insisted,  practically  **  eliminated  from  the  considera- 
tion of  the  jury  the  proof  offered  by  defendant  as  to 
the  operative  condition,  suitability  and  fitness  of  the 
locomotives  to  perform  the  work  for  which  they  were 
hired. ' '  This,  counsel  contend,  was  erroneous,  because, 
they  say,  under  the  warranty  mentioned  ''the  operative 
condition,  suitability  and  fitness  of  the  locomotives  for 
doing  the  work  for  which  they  were  hired  could  not 
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have  been  determined  except  by  the  application  of  the 
locomotives  to  such  nse.'^ 

If  we  understand  this  argument  it  means  that  the 
evidence  on  the  warranties  should  have  been  limited 
to  that  adduced  as  to  the  condition  of  the  engines  as 
developed  by  defendant's  tests  at  Simms.  This  cannot 
be  true.  Evidence  of  the  character  of  the  engines  and 
of  their  condition  at  Atlanta,  of  the  manner  in  which 
they  were  managed  while  in  transit  to  Memphis  in 
charge  of  defendant's  messenger,  of  their  condition 
when  delivered  to  defendant  and  his  employees  at  Mem- 
phis, of  the  manner  in  which  these  employees  cared 
for  the  engines,  where  they  were  being  taken  from 
Memphis  to  Simms,  as  well  as  evidence  of  their  condi- 
tion and  the  way  in  which  they  were  handled  by  de- 
fendant's employees  at  Simms,  was  all  competent  and 
was  admitted. 

There  was  evidence  tending  to  show  that  the  loco- 
motives had  been  thoroughly  overhauled  and  were  in 
first  class  condition  at  the  time  they  were  delivered  to 
defendant  and  that  they  were  in  like  condition  when 
turned  over  to  defendant  at  Memphis  by  his  messen- 
gers who  accompanied  them  from  Atlanta  to  Memphis. 

There  was  evidence  for  defendant  that  the  engines 
were  not  in  first  class  operative  condition  when  they 
arrived  at  Simms,  Louisiana,  where  defendant  de- 
signed to  use  them.  There  was  evidence  pro  and  con 
on  the  question  whether  defendant's  employees  took 
proper  care  of  the  engines  on  the  trip  from  Memphis  to 
Simms  and  whether  certain  defects  said  to  have  been 
discovered  at  Simms  existed  when  the  engines  were 
delivered  or  were  due  to  mismanagement  of  defend- 
ant's employees  on  the  journey.  It  was  a  question  of 
fact  on  the  evidence  whether  many  of  the  alleged  de- 
fects existed  at  all  when  the  engines  arrived  at  Simms, 
and  there  was  evidence  tending  to  show  that  the  defects 
admitted  to  exist  when  plaintiff's  employees  subse- 
quently examined  the  engines  at  Simms  were  of  a  char- 
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acter  sucli  as  the  ordinary  operation  of  engines  pro- 
duces and  had  been  thus  produced  or  were  the  result 
of  careless  handling  on  the  part  of  defendant's  em- 
ployees while  operating  the  engines. 

There  is  no  evidence  of  any  structural  defect  in 
the  engines  such  as  to  render  them  unsuitable  for  con- 
struction service,  if  they  were  in  first  class  operative 
condition,  unless  the  claim  that  the  engines  were  fitted 
with  wood  grates  can  be  so  considered.  Whether  the 
engines  had  wood  or  coal  grates  was  a  question  of  fact 
with  the  evidence  apparently  preponderating  in  plain- 
tiff's favor  on  that  issue,  and  it  was  further  a  question 
for  the  jury  whether  the  difficulties  asserted  by  de- 
fendant to  have  resulted  from  the  character  of  the 
grates  were  not  in  fact  due  to  inferior  and  dirty  coal- 

Defendant's  evidence  of  the  condition  of  the  en- 
gines on  their  arrival  at  Simms  was  admitted  and  was 
before  the  jury  for  their  consideration  on  the  question 
as  to  the  condition  of  the  engines  at  the  time  of  delivery. 
It  could  not  be  contended  that  if  defendant's  employees 
permitted  the  engines  to  become  damaged  in  transit 
or,  by  improper  or  careless  management  of  them,  dam- 
aged them  after  their  arrival  at  Simms,  that  plaintiff's 
right  to  recover  would  have  been  affected  thereby. 

The  words  added  to  the  instructions  by  the  court 
were  properly  added.  The  evidence  of  the  results  of 
defendant's  tests  of  the  engines  at  Simms  was  not 
conclusive  upon  the  jury,  but,  under  the  instructions 
given,  was  to  be  considered  in  connection  with  all  the 
other  evidence  upon  the  question  of  the  condition  and 
suitability  of  the  engines  at  the  time  of  their  delivery 
to  defendant.  Defendant  is  in  no  position  to,  and 
does  not,  complain  of  these  instructions  in  respect  to 
anything  except  the  modification  made  by  the  court. 

It  is  urged  that  upon  the  sale  or  lease  of  machinery 
for  a  particular  purpose  the  vendee  or  lessee  has  the 
right  to  take  it  and  test  it  and  upon  such  tests  deter- 
mine whether  it  is  as  warranted  and,  if  not,  has  the 
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right  to  reject  it.  It  is  not  necessary  to  quarrel  with  this 
rule.  It  is  enough  to  say  that  the  right  to  test  the 
suitability  of  the  machinery  for  its  intended  use  does 
not  carry  with  it  any  necessity  that  a  jury  believe  the 
testimony  of  the  witnesses  who  make  or  observe  the 
tests  and  disbelieve  other  evidence  which  tends  sub- 
stantially to  show  that  the  defects  alleged  to  have  been 
discovered  by  the  tests  never  existed  or  were  the  re- 
sult of  the  vendee's  or  lessee's  misuse  and  mistreat- 
ment of  the  machinery  after  delivery  to  him. 

The  cases  upon  this  question  will  be  found  in  the 
briefs  accompanying  this  opinion.  A  patient  examina- 
tion of  them  discloses  none  which  is  in  auy  wise  in  con- 
flict with  what  has  been  said. 

n.  It  is  argued  that  the  court  erred  in  permitting 
certain  witnesses  to  testify  that  the  engines  in  question 
were  **in  good  condition"  and  give  the  same  opinion, 
in  several  instances,  concerning  designated  parts  of 
them.  In  support  of  their  position  counsel  cite  three 
cases  in  each  of  which  the  condition  of  a  sidewalk 
was  in  issue  and  in  two  others  in  each  of  which  the 
question  was  as  to  the  condition  of  a  house.  In  these 
cases  the  rule  is  announced  that  expert  testimony  was 
not  called  for,  the  jury  being  qualified  to  draw  a  cor- 
rect conclusion  from  a  detailed  description  of  such 
structures. 

In  this  case  the  condition  of  locomotives  was  in 
issue.  The  witnesses  were  experts  of  long  experience 
and  were  qualified  to  give  opinions,  if  opinions  were 
competent.  The  engines  and  their  parts  and  the  re- 
pairs made  upon  them  at  Atlanta  are  described  in  the 
evidence  in  the  greatest  detail.  The  witnesses  who 
testified  as  to  the  condition  of  the  engines  were  the 
men  who  had  done  the  actual  work  of  overhauling  them 
or  who  had  superintended  that  work. 

**  Persons  who  are  skilled  in  the  making  or  re- 
pairing of  machines,  or  who  are  versed  in  their  de- 
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sign  or  construction,  or  in  the  use  and  management 
thereof,  are  permitted  to  testify  ...  as  to  their 
quality,  capacity,  proper  operation  and  state  of  re- 
pair,'' and  **may  give  expert  testimony  as  to  the  con- 
ditions of  machinery  as  respects  its  state  of  repair 
or  defectiveness. '*  [5  Ency.  of  Evidence,  pp.  569,  570, 
571.]  It  is  not  necessary  that  a  witness  who  personally 
knows  the  condition  of  the  parts  of  an  intricate  ma- 
chine should  have  a  hypothetical  question  propounded 
to  him  as  a  premise  for  his  opinion  or  conclusion  as 
to  its  condition.  On  the  contrary,  the  fact  of  his  per- 
gonal knowledge  appearing,  he  may,  in  a  proper  case, 
.give  his  opinion  even  without  himself  first  testifying 
in  detail  as  to  the  results  of  the  observation  upon 
which  he  bases  that  opinion.  [1  Wigmore  on  Evidence, 
sec.  675;  Kaminski  v.  Tudor  Iron  Works,  167  Mo. 
1.  c.  466,  467.J  In  this  last  cited  case,  upon  a  quite 
similar  question,  this  court  said : 

**To  have  described  a  hypothetical  machine  with 
.all  its  parts  and  complications  in  each  question  pro- 
pounded to  the  witnesses  called  by  defendant,  who 
were  shown  not  only  to  have  been  experts  in  the  use 
.of  such  machinery  as  was  being  used  by  plaintiflf 
where  he  received  his  injury,  but  who  had  personal 
familiarity  with  the  identical  machine,  would  not  only 
have  been  useless,  but  would  have  been  an  idle  waste  of 
time  to  no  purpose,  and  this  the  law  never  requires  to 
1)edone.'' 

The  same  authorities  point  out  that  any  defect  in 
the  personal  knowledge  of  the  witness  can  be  developed 
.on  cross-examination  and  the  actual  knowledge  of  the 
witness  thus  placed  before  the  triers  of  the  facts  to 
the  end  that  they  may  determine  for  themselves  the 
truth  of  the  premises  upon  which  he  grounds  his  opin- 
ion. 

There  was  no  invasion  of  the  jury's  province  in 
.any  sense.  Expert  testimony  always  relates  to  some- 
.thing  the  existence  of  which  it  is  the  duty  of  the  triers 
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of  the  facts  to  affirm  or  deny  in  reaching  a  verdict, 
bat  it  is  merely  an  aid  to  them  in  the  performance  of 
that  duty  and  not  an  invasion  of  their  province. 

Triers  of  facts,  as  has  been  pointed  out,  may  re- 
ject expert  testimony  as  well  as  any  other,  and  to  con- 
cede that  expert  testimony  prejudicially  invades  their 
province  simply  because  it  takes  the  form  of  an  opin- 
ion upon  a  question  of  fact  necessary  to  be  determined 
in  reaching  a  verdict  and  must  in  all  such  cases  be  re- 
jected, is  to  put  an  end  to  all  expert  testimony  at  a 
single  stroke. 

m.  Complaint  is  made  of  the  feature  of  the  in- 
structions permitting  plaintiff  to  recover,  in  addition 
to  the  rentals  for  the  first  four  months  after  delivery 
under  the  contract,  like  rentals  for  such  time,  if  any,  as 
they  (the  engines)  were  retained  by  defendant  in  pur- 
suance of  said  contract  in  addition  to  said  four  months. 

No  objection  to  the  instruction  is  made  except  it 
is  urged  it  ignores  defendant's  contention  that  the 
original  contract  was  superseded  by  a  new  one  made 
at  St.  Louis  in  June,  1908,  upon  which  recovery  could 
not  be  had  under  the  pleadings. 

Under  the  contract  defendant  agreed  to  take  the 
engines  for  four  months  and  was  given  '*the  privilege 
of  retaining  the  engines  for  a  longer  period  on  the 
same  basis."  He  also  agreed  to  pay  the  contract  rate 
from  the  time  of  delivery,  less  four  free  days,  until  the 
engines  were  returned  to  plaintifif  at  Atlanta.  Under 
the  instruction  complained  of  rentals  for  any  time  in 
excess  of  four  months  were  to  be  allowed  plaintiff  by 
the  jury  only  in  case  they  found  defendant  retained 
the  engines  *'in  pursiumce  to  said  contract." 

At  defendant's  request  the  court  unequivocally 
instructed  the  jury  that  if  they  found  a  new  contract 
was  made  in  St  Louis  plaintiff  could  not  recover  **for 
any  use  made  of  said  engines  by  the  defendant  after 
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the  expiration  of  said  four  months  terin/'  and  also 
instructed  that  if  after  the  four  months  period  de- 
fendant ''did  not  exercise  the  privilege  of  retaining 
the  engines  for  a  longer  period  on  the  same  basis,  then 
plaintijBf  will  not  be  entitled  to  recover  any  rental  for 
the  use  of  said  engines  after  the  expiration  of  the  four 
months  named  in  the  contract.'' 

Defendant  does  not,  in  the  last  analysis  of  his 
argument,  contend  the  instruction  did  not  fairly  sub- 
mit  the  question,  if  such  a  question  was  made  in  the 
case,  but  is  driven  to  the  point  of  insisting  the  evi- 
dence is  conclusive  a  new  contract  was  made  at  St. 
Louis  in  June  and  that  the  minds  of  the  parties  ''did 
not  meet  upon  an  extension  of  the  original  contract." 

Defendant  and  Judge  Eaton  testified  to  facts  tend- 
ing to  show  that  a  new  contract  was  made  in  St.  Louis^ 
Their  conversation  there  was  with  Mr.  Kern,  plain- 
tiff's president,  and  his  testimony  directly  contra- 
dicts them  as  to  the  substance  of  the  conversation  they 
had  with  him. 

Kern  was  insisting  upon  the  payment  of  the  sums 
overdue  and,  according  to  his  version  of  the  conversa- 
tion at  St.  Louis,  contended  the  engines  were  in  proper  , 
condition  when  delivered  to  defendant  He  testified 
defendant  asked  him  to  send  a  man  down  to  go  over 
the  engines  and  that  he  agreed  to  do  this.  He  testi- 
fied, also,  that  in  concluding  the  conversation  he  said 
to  Judge  Eaton,  in  defendant's  presence:  "Judge, 
Mr.  Smith  wants  me  to  send  a  man  down  there  and 
look  it  over.  I  suppose  if  the  engines  are  put  in  serv- 
ice he  will  have  to  pay  rent  from  the  time  the  engines 
were  shipped,  won't  he?"  and  that  Judge  Eaton  re- 
plied, "Yes,  he  would  be  liable  for  the  rent  from  the 
time  the  engines  were  shipped." 

This  testimony,  coupled  with  the  fact  that  de- 
fendant did  actually  retain  and  use  the  engines  after 
the  expiration  of  the  four  months,  warranted  the  sub- 
mission to  the  jury  of  the  question  whether  defendant 
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was  liable,  at  the  contract  rate,  for  the  use  of  the  en- 
gines  after  the  four  months  period. 

rV.  Another  insistence  is  that  plaintiff  **was  not 
entitled  to  recover  rent  on  the  engines  while  they  were 
being  repaired  pursuant  to  the  St.  Louis  agreement'* 

The  argument  on  this  assignment  is  based  upon 
the  assumption  that  the  evidence  conclusively  shows 
a  new  agreement  was  made  at  St.  Louis.  This  assump- 
tion is  not  warranted  by  the  record  as  was  pointed 
out  in  the  preceding  paragraph.  If,  as  there  is  evi- 
dence tending  to  show,  the  condition  of  the  engines 
when  delivered  to  defendant  complied  with  the  con- 
tract and  they  became  out  of  repair  through  the  fault 
of  defendant  or  his  employees,  defendant  was  liable 
for  rent  at  the  contract  rate  during  any  time  they 
were  undergoing  repairs  thus  necessitated  by  neglect 
or  mismanagement  for  which  he  was  responsible.  It 
makes  no  difference  that  some  of  the  repairs  were  made 
by  one  of  plaintiff's  employees.  That  fact  was  worth 
something  upon  the  question  whether  the  testimony 
of  Kern  or  that  of  Eaton  and  Smith  concerning  the 
St.  Louis  conference  would  be  believed  by  the  jury,  but 
after  the  jury  decided,  as  they  did,  to  believe  Kern,, 
then  the  fact  that  Bird,  plaintiff's  employee,  went  i(y 
Louisiana  and  aided  defendant  in  making  repairs  the 
jury  must  have  found  were  necessitated  by  the  fault 
of  defendant  and  his  employees,  does  not  foreclose 
plaintiff's  right  to  recover  rent  for  the  time  during 
which  such  repairs  were  being  made.  On  the  evidence 
the  jury  was  warranted  in  finding  that  Bird  did  not 
represent  plaintiff  in  the  sense  that  while  he  was  work-- 
ing  on  the  engines  they  were  constructively  in  plain- 
tiff's possession,  but  that  he  was  sent  for  defendant's 
convenience  and  at  his  request  to  oversee  the  repairing 
done. 

B|y  what  is  said  herein  it  is  not  intended  to  indi- 
cate any  opinion  as  to  whether  the  jury  were  right  or 
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wrong  in  believing  Kern's  testimony.  That  is  not 
the  province  of  this  court.  They  chose  to  believe  it, 
however,  and  it  constitutes  evidence  suflBciently  sub- 
stantial to  support  their  finding  that  no  new  contract 
was  made  at  St.  Louis. 

V.  The  deposition  of  one  Shannon,  taken  by  de- 
fendant, was  offered.  In  his  direct  examination  he 
had  been  asked  by  defendant's  counsel  to  state  ''from 
his  examination  and  inspection  of  the  engines,  whether 
in  his  judgment  the  engines  had  been  overhauled." 
Plaintiff's  counsel  asked  this  witness  on  cross-exam- 
ination to  ''state  what  the  overhauling  of  an  engine 
consists  of,"  and  he  answered  that  "overhauling  an 
engine  consists  of  relining  the  shoes  and  wedges,  facing 
the  valves,, boring  out  cylinders,  refitting  all  bolts  in 
the  frame,  replacing  new  stay  bolts,  new  flues,  new 
driving  brasses,  if  necessary,  turning  the  tires,  lining 
the  guides,  babbitting  crosshead  gib,  overhauling  the 
brake  rigging,  closing  all  the  holes  and  taking  up  all 
lateral  motion,  putting  hub  plates  on  wheels,  closing  up 
eccentric  straps  and  Unks,  and  reboring  and  fitting  of 
all  pins  connecting  with  the  links  and  eccentric  blades, 
rocker  boxes  and  valve  stems." 

On  the  trial  defendant's  counsel  withdrew  the 
question  calling  for  the  judgment  of  the  witness 
whether  the  engines  had  been  overhauled,  on  the 
ground  that  it  was  incompetent  because  it  called  for 
the  conclusion  of  the  witness. 

The  court  then  permitted  plaintiff's  counsel  to 
withdraw  the  question  and  answer  on  cross-examina- 
tion as  to  what  constituted  the  process  of  overhaul- 
ing. The  matter  was  argued  extensively  in  the  trial 
court. 

The  subject  was  one  upon  which  expert  testimony 
was  competent,  and  the  exclusion  of  the  question  on 
direct  examination  calling  for  the  judgment  of  the 
witness  can  only  be  justified  on  the  ground  that  he 
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had  not  qualified  as  an  expert,  and  that  was  the  fact* 
He  was  a  locomotive  engineer  but  was  not  shown  to 
have  any  experience  or  knowledge  of  the  constmction^ 
repairing  or  overhauling  of  engines.  He  had,  it  is 
true,  served  as  master  mechanic  for  defendant,  but 
he  held  out  in  that  position  only  thirteen  days.  The 
trial  court  did  not  abuse  its  discretion  in  such  mat- 
ters in  arriving  at  the  conclusion  that  he  was  not  quali- 
fied to  speak  as  an  expert  on  the  matter  being  invest- 
igated, and  it  will  be  presumed  it  did  so  hold  in  permit- 
ting the  withdrawal  of  the  question  propounded  to 
him  in  chief,  that  holding  being  necessary  to  justify  the 
ruling  and  the  record  not  showing  the  contrary. 

The  question  relating  to  the  same  matter  on  cross- 
examination  was  therefore  properly  excluded  since  it 
was  elicited  during  the  taking  of  the  deposition  in  an 
effort  to  test  the  knowledge  of  the  witness  of  the  sub- 
ject to  which  the  question  in  chief  related,  which  ques- 
tion and  answer  are  now  conceded  to  be  improper  and 
incomi)etent. 

It  was  said,  with  respect  to  a  like  question,  in 
Fleming  v.  HoUenback,  7  Barb.  (N.  Y.)  1.  c.  273:  ''It 
would  seem  to  follow,  as  a  matter  of  course,  that  if  the 
direct  interrogatory  and  answer  were  properly  ex- 
cluded, the  fourth  and  fifth  cross-interrogatories, 
which  upon  their  face  appear  to  be  dependent  upon 
it,  were  also  properly  excluded;  otherwise  the  provi- 
sion of  the  statute  reserving  the  right  to  object  to  the 
competency  of  the  interrogatory  and  answer,  upoji 
the  trial,  would  be  of  very  little  avail  to  the  party, 
inasmuch  as  he  must  forego  his  right  to  cross-examine 
the  witness,  or  in  effect  be  deprived  of  his  objection 
to  the  direct  interrogatory  and  answer.'' 

The  same  principle  was  applied  in  Old  v.  Powell, 
7  Ala.  1.  c.  657. 

In  any  event,  it  is  difficult  to  understand  how  the 
exclusion  of  the  answer  mentioned  could  have  injured 
defendant.    The  purpose  of  overhauling  the  engines 
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was  to  put  them  in  j&rst  class  operative  condition,  and, 
to  the  issue  whether  they  were  so,  nearly  all  the  evi- 
dence on  both  sides  related.  Their  actual  condition, 
as  he  saw  it,  was  detailed  at  great  length  by  the  witness 
Shannon  and  many  other  witnesses,  and  there  is  no 
rational  probability  that  the  palpably  meager  answer 
excluded  could  have  aided  defendant  materially  even 
if  admitted. 

The  decisions  cited  by  defendant's  counsel  lay 
down  the  usual  rule  that  depositions  properly  taken 
and  on  file  are  the  common  property  of  the  litigants 
and  may  be  used  by  either  if  otherwise  competent. 
There  is  nothing  in  them  militating  against  the  con- 
clusion reached. 

VI.  On  the  second  count  of  the  petition,  under 
which  there  was  a  verdict  for  $749.70,  the  court  in- 
structed that  if  the  jury  believed,  ''from  the  evidence, 
that  the  defendant  was  in  possession  of,  controlled  and 
operating  certain  locomotives  in  question,  and  that 
plaintiff,  at  the  request  of  defendant,  made  on  or  about 
the  9th  day  of  June,  1908,'*  paid  designated  sums  and 
expenses  '*for  repairs  to  said  locomotives'*  and  *'for 
looking  after  the  repairs  of  said  locomotives,  and  that 
said  payments  were  made  and  said  expenses  incurred  at 
the  request  of  defendant,  they  will  find  for  defend- 
ant on  the  second  count  of  the  petition  for  such  sums,'' 
etc. 

In  this  same  connection,  at  defendant's  request, 
the  court  instructed,  in  substance,  that  if  the  jury 
found  that  about  the  expiration  of  the  four  months 
period  mentioned  in  the  contract,  plaintiff  agreed  to 
take  the  engines  and  have  them  repaired  and  defend- 
ant agreed  to  thereafter  take  and  use  them,  then  plain- 
tiff could  not  recover  for  repairs  it  made  under  that 
arrangement,  at  Alexandria  or  elsewhere.  This  in- 
struction, it  is  insisted,  is  correct,  but  is  said  to  con- 
flict with  that  given  for  plaintiff. 
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The  engines  were  shipped  from  Atlanta  February 
5,  1906,  and,  consequently,  the  expiration  of  the  four 
months  period  mentioned  in  defendant's  instruction, 
was  identical  with  the  date,  June  9,  1906,  mentioned 
in  plaintiff's  instruction,  allowance  being  made  for  the 
four  free  days  under  the  contract. 

It  is  true  the  jury,  under  proper  instructions, 
found,  on  the  first  count,  that  the  engines  were,  at  the 
time  they  were  delivered  to  defendant,  in  the  condi- 
tion called  for  by  the  contract,  and  also  found  that 
there  was  no  agreement  at  St.  Louis  which  substituted 
a  new  contract  for  the  old ;  but  it  is  also  true  that  the 
period  of  four  months  during  which  the  contract  oblig- 
ated defendant  to  keep  the  engines  expired  on  June 
9,  1908,  and  that  when  the  parties  met  in  St.  Louis 
the  time  for  defendant  to  exercise  his  option  to  retain 
the  engines  for  a  further  period  was  at  hand. 

There  is  evidence  from  which  it  might  be  reason- 
ably inferred  that  plaintiff  undertook  to  have  the  en- 
gines repaired  in  order  to  induce  defendant  to  exercise 
his  option  to  retain  them.  In  fact,  plaintiff's  presi- 
dent, Mr.  Kern,  testified  that  one  of  his  purposes  in 
-conferring  with  defendant  at  St.  Louis  was  to  induce 
defendant  to  take  the  engines  and  use  them.  It  might 
also  be  reasonably  inferred  from  Mr.  Kern's  testi- 
mony that  he  never  intended  defendant  should  be 
•charged  with  the  expense  of  repairing  the  engines, 
5ince  he  testified  that  at  St.  Louis  defendant  wanted 
him  to  send  a  man  down  to  look  them  over,  and  he 
sent  the  man;  thal^  he  *' thought  he  would  help  him 
{defendant]  out  that  much." 

If  plaintiff  made  the  repairs  in  order  to  induce 
•defendant  to  exercise  his  option  and  retain  the  engines 
or  did  so  simply  *Ho  please  a  customer"  and  to  ''help 
him  out,"  not  intending  a  charge  therefor,  plaintiff 
cannot  recover  on  the  second  count. 

The  instruction  given  for  plaintiff  on  that  count 
ignores  both  theories  and  is  consequently  erroneous. 
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Vn.  The  answer  contains  a  counterclaim  which 
seeks  damages  from  plaintiff  (1)  because  the  engines 
**at  the  time  of  delivery  ...  to  defendant'*  and 
thereafter  were  in  defective  condition  ana  defendant 
was  put  to  expense  in  caring  for  them  and  in  endeav- 
oring to  put  them  in  operative  condition;  and  (2)  be- 
cause by  reason  of  the  defective  condition  of  the  en- 
gines, defendant  lost  the  value  of  their  use,  his  em- 
ployees were  enforcedly  idle  and  he  was  put  to  extra 
expense  in  securing  other  engines  for  his  work. 

On  the  first  branch  of  this  contention  the  court 
instructed  exactly  ^s  defendant's  counsel  requested  ex- 
cept that,  in  instructions  previously  discussed,  it  added 
the  words  **when  delivered  to  defendant,"  thus  con- 
ditioning the  right  to  recover  upon  defective  condi- 
tion at  the  time  of  delivery.  This  accords  with  the 
language  of  the  counterclaim  and  with  principles  al- 
ready discussed,  and  the  contention  is  ruled  against 
defendant. 

On  the  second  branch  or  count  of  his  counter- 
claim defendant's  counsel  asked  three  instructions 
conditioning  the  right  to  recover  thereunder  upon  a 
finding  that  the  engines  were  not  in  first  class  oper- 
ative condition  and  so  remained  for  the  four  months 
mentioned  in  the  contract.  Complaint  is  made  of  the 
refusal  of  these  instructions. 

This  contention  is  disposed  of  by  the  fact  that 
these  instructions  authorized  the  jury  to  find  for  de- 
fendant on  this  branch  of  the  counterclaim  even  though 
they  might  find  that  the  engines  were,  when  delivered 
to  defendant,  in  the  condition  called  for  by  the  con- 
tract.   They  were,  for  that  reason,  clearly  erroneous. 

Further,  on  the  first  count  of  the  petition,  and  on 
the  first  count  or  branch  of  the  counterclaim,  the  jury 
found  against  defendant  upon  the  vital  question  upon 
which  his  right  to  recover  on  the  second  count  of  his 
counterclaim  depended.  He  could  not  recover  under 
the  counterclaim  unless  he  convinced  the  jury  that  the 
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engines  were  not  in  the  condition  called  for  by  the  con- 
tract when  they  were  delivered  to  him.  The  jury,  under 
correct  instructions,  twice  decided  this  issue  against 
defendant. 

A  finding  that  the  engines  were,  when  delivered  to 
defendant,  in  the  condition  called  for  by  the  contract 
was  absolutely  necessary  to  a  verdict  for  plaintiff  on 
the  first  count  of  the  petition.  That  finding  the  jury 
made.  The  exactly  contrary  finding  would  have  been 
necessary  to  a  verdict  for  defendant  on  his  counter- 
claim. A  verdict  for  plaintiff  on  the  first  count  of  his 
petition  and  for  defendant  on  his  counterclaim  would 
have  been  a  logical  and  legal  absurdity.  Had  the  juiy 
found  against  plaintiff,  then  a  refusal  by  the  trial 
court  to  have  submitted  the  issues  on  the  second  count 
of  the  counterclaim  would  have  presented  a  different 
question.  The  failure  to  give  the  instructions  asked 
had  nothing  to  do  with  inducing  the  verdict  for  plain- 
tiff on  the  first  count  of  the  i)etition  and  that  verdict 
necessarily  includes  and  is  based  upon  a  finding  which 
absolutely  negatives  defendant's  right  to  recover  ou 
his  coimterclaim.  In  view  of  these  facts,  defendant 
could  not  have  been  injured  by  the  refusal  of  these  in- 
structions, even  could  it  be  conceded  they  were  in  cor- 
rect form.  [McColman  v.  Railroad,  150  N.  C.  1.  c.  709 ; 
Barlow  v.  Foster,  149  Wis.  1.  c.  624,  625.] 

The  judgment  should  be  affirmed  as  to  the  fii-st 
count  and  reversed  and  remanded  as  to  the  second 
count 
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THOMAS  C.  WILSON,  Administrator  of  Estate  of 
HENRY  W.  PERKINS,  AppeUant,  v.  KING'S 
LAKE  DRAINAGE  &  LEVEE  DISTRICT. 

In  Banc,  April  2,  1914. 

1.  8PLITTINQ  CAUSE  OF  ACTION:  Manifested  by  Petition: 
Demurrer.  If  there  has  been  a  splitting  of  the  cause  of  action 
it  must  be  manifested  by  the  petition,  if  the  only  other  plead- 
ing is  a  demurrer  to  the  petition  charging  that  it  does  not  state 
a  cause  of  action.  Where  the  petition  shows  that  the  action  ia 
one  for  debt  in  the  amount  of  certain  warrants  issued  without 
authority  of  law  by  a  drainage  district  for  the  construction  of 
a  levee  therein,  and  not  a  suit  on  the  warrants  themselvesr 
in  order  to  justify  a  holding  that  there  were  other  outstandings 
warrants  of  the  same  character  and  that  in  consequence  plain- 
tiff has  split  his  cause  of  action,  the  fact  that  there  were 
other  outstanding  warrants  unpaid  must  be  manifested  by  the 
petition  itself  in  the  face  of  a  demurrer  thereto  charging  that 
it  does  not  state  a  cause  of  action,  even  though  it  can  be 
gathered  from  the  bill  that  there  had  been  other  outstanding 
warrants. 

2.  ASSIGNMENT  OF  CAUSE  OF  ACTION:  Estoppel.  One  cannot 
aid  in  the  prosecution  of  a  claim  by  another  without  estopping 
himself  from  setting  up  a  claim  to  the  same  thing.  Where 
suit  is  brought  by  the  assignee  of  warrants  issued  by  a  drain- 
age district  which  had  never  been  legally  organized,  not  upon 
the  warrants  themselves,  but  for  debt  in  the  amount  of  the 
warrants,  and  upon  the  assignee's  death  the  assignor  is  substi- 
tuted as  his  administrator  and  as  such  prosecutes  the  suit,, 
whether  or  not  the  assignment  of  the  warrants  was  in  law 
an  assignment  of  the  cause  of  action  is  wholly  immaterial,  for 
the  assignor  could  never  prosecute  a  suit  on  the  warrants,  and 
there  is  no  danger  that  the  district  will  twice  have  to  pay  the 
amount  thereof.  In  addition,  the  action  of  the  assignor  in  com- 
ing into  and  prosecuting  the  suit  brought  by  the  assignee  ia 
of  itself  an  acknowledgment  of  a  valid  assignment  of  the  cause 
of  action. 

3.  CORPORATIONS:  Drainage  District:  Reorganization:  Debta. 
Municipal  corporations  do  not  extinguish  their  debts  by  merely 
changing  their  names  or  reorganizing  under  new  charters;  and 
a  drainage  and  levee  district  organized  under  the  laws  of  this 
State  to  construct  ditches  and  levees  to  drain  the  lands  therein 
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is  a  mnnicipal  corporation.  And  where  an  attempted  organiza- 
tion of  a  drainage  district  has  been  adjudged  to  be  illegal 
(because  one  of  the  commissioners  appointed  to  lay  out  and 
construct  the  work  was  not  disinterested  and  competent),  and 
thereafter  a  new  corporation  is  legally  organized  to  conserve 
the  same  purposes  for  the  same  landowners  and  pertaining  to- 
the  same  territory,  and  utilizes  the  same  franchises  to  th& 
same  end  as  its  predecessor,  and  appropriates  and  uses  the 
ditches  and  levees  constructed  by  it,  the  new  corporation  i& 
liable  for  the  debts  incurred  in  said  construction. 

bRAINAQE  DISTRICT:  lllegaliy  Organized:  De  Facto  Corpo> 
ration  During  Appeal:  Debts.  A  petition  was  presented  to  the 
county  court  praying  for  the  organization  of  a  drainage  and 
levee  district  Tlje  county  court  granted  the  prayer,  and  ap- 
pointed three  persons  to  lay  out  and  construct  the  work.  Ther 
made  a  report,  changing  the  proposed  boundary,  excluding  the 
lands  of  one  of  them,  assessing  the  total  damages  and  total 
benefits,  and  apportioning  them  against  the  lands.  The  county 
court  overruled  exceptions  to  the  report,  approved  it,  entered 
Judgment  establishing  the  district  and  declared  it  to  be  a  body 
corporate.  On  appeal  to  the  circuit  court  and  to  the  Supreme 
Court  it  was  adjudged  that  one  of  the  commissioners  was  not 
"competent,"  and  the  cause  was  remanded  to  the  county  court 
"to  be  by  it  taken  up  and  tried  as  if  the  original  petition  were 
presented  to  it  for  the  first  time,  and  to  proceed  with  the 
cause  without  regard  to  anything  that  has  heretofore  been 
done  in  the  cause."  Pending  the  appeal  the  three  commission- 
ers proceeded  to  let  contracts  for  the  construction  of  the  levees, 
and  upon  their  completion  issued  warrants  in  payment  for  the 
work,  some  of  which  are  held  by  plaintift,  who  had  constructed 
twelve  miles  of  a  levee.  After  the  adjudication  in  the  Supreme 
Court  the  county  court  took  up  and  heard  the  original  peti- 
tion filed  in  the  cause,  found  the  establishment  of  the  district 
to  be  necessary,  appointed  commissioners,  modified  and  ap- 
proved their  report,  and  entered  Judgment  declaring  the  dis- 
trict organized,  incorporating  the  same  territory  and  the  same 
inhabitants  under  the  same  statutes.  The  new  district  appro- 
priated the  twelve  miles  of  levee  constructed  by  plaintiff,  and 
remitted  the  original  cost  thereof  to  the  landowners  and  cred- 
ited the  amount  thereof  on  their  assessments,  and  plaintifT 
sues  as  for  debt,  for  the  amount  of  the  warrants,  but  not  on 
the  warrants  themselves.  Held,  that  during  the  pendency  of 
the  appeal  the  original  attempted  organization  was  a  de  facto 
corporation,  and  the  new,  having  succeeded  to  all  franchises 
and  rights  of  the  old,  is  liable  for  its  debts. 

:   :  Appropriation  of  Levee.     Under  the  statutes 

governing  drainage  and  reclamation  of  overflow  lands  (which 
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are  by  Sec.  5573,  R.  S.  1909,  to  be  liberally  conBtrued)  a  drain- 
age and  levee  district,  regularly  and  legally  organised,  has 
power  to  appropriate  an  existing  levee  constructed  under  the 
authority  of  a  <2e  facto  district  whose  organization  was  not 
legal  because  the  statutes  had  not  been  followed  and  to  whose 
purposes  and  franchises  it  has  succeeded,  and  to  incorporate 
such  levee  into  its  own  system  of  levees  and  ditches. 

6.  :  :  :  Ettoppei:  Debts.  Estoppel  can  be  suc- 
cessfully invoked  against  a  municipal  corporation  which  acts 
within  the  scope  of  its  statutory  authority.  Where  it  enters 
into  a  contract,  or  becomes  obligated  to  another  by  operation 
of  law,  within  powers  conferred  upon  it  by  statute,  it  is  es- 
topped to  deny  the  binding  force  and  efPect  of  such  contract 
or  obligation  to  the  same  extent  as  would  an  individual. 

Appeal  from  Lincoln  Circuit  Court. — Hon.  James  D. 
Barnett,  Judge. 

Revebsed  and  bbmanded. 

F.  L.  Schofield  and  E.  B.  Woolfolk  for  appellant. 

(1)  The  defendant  had  a  valid  de  facto  existence 
at  the  time  of  incurring  the  obligations  sued  on,  and 
cannot  now  escape  liability  thereon.  While  it  may  be 
conceded  that  the  defendant  corporation  was  never  a 
perfectly  constituted  de  jure  corporation  until  the 
entry  of  the  second  judgment  of  the  county  court  con- 
firming the  report  of  the  commissioners  of  November 
29,  1904,  it  by  no  means  follows  that  it  had  no  real  or 
responsible  existence  prior  to  that  date.  Our  conten- 
tion is  that  the  body  which,  under  the  name  ''King's 
Lake  Drainage  &  Levee  District,"  entered  into  the 
contract  with  Wilson's  assignor  for  the  building  of 
this  twelve  miles  of  the  levee,  was  and  is  the  defendant 
in  this  case  and  none  other.  That  the  contract  was 
precisely  such  as  a  levee  and  drainage  district  might 
enter  into  and  was  entered  into  in  the  precise  manner 
required  by  the  statute.  That  at  the  time  of  entering 
into  this  contract  the  defendant  had  a  legally  account- 
able and  responsible  de  facto  corporate  existence  with 
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adequate  capacity  and  authority  to  enter  into  and  bind 
itself  by  this  contract,  at  least  to  the  extent  that  its 
potential  liability  became  complete  by  its  thereafter- 
wards  enlarging  its  de  facto  existence  into  an  exist- 
ence de  jure  and  accepting  and  prosecuting  to  com- 
pletion the  work  already  done  under  this  contract.  And 
that  under  the  circumstances  set  out  in  the  petition 
the  defendant  is  estopped  to  deny  either  its  said  iden- 
tity or  its  liability.  8  Am.  &  Eng.  Ency.  Law,  p.  747 ; 
2  Cook  on  Corp.  (4  Ed.),  pp.  1233,  1238;  10  Cyc.  PI. 
&  Pr.,  pp.  249,  1066;  Morawetz  on  Corp.  (1  Ed.),  sec. 
143;  3  Am.  B.  R.  &  Corp.  Rep.  662;  Roll  v.  Smelting 
Co.,  52  Mo.  App.  66;  2  Beach  on  Priv.  Corp.,  1248; 
Note  to  2  Cook  on  Corp.  (4  Ed.),  p.  1235.  The  princi- 
ples relating  to  and  governing  the  question  of  the  ex- 
istence of  de  facto  corporations,  are  not  confined  to 
private  corporations.  They  are  equally  applicable  to 
public  or  quasi-public  corporations  of  the  exact  charac- 
ter of  the  defendant  drainage  district.  Savings  Inst. 
V.  Board  of  Education,  75  Mo.  408;  Rice  v.  McClelland, 
58  Mo.  116;  Sayre  v.  Tompkins,  23  Mo.  443;  Speer  v. 
Board  of  Co.  Com'rs,  88  Fed.  749;  Herring  v.  Irriga- 
tion Dist.,  95  Fed.  705;  Miller  v.  Irrigation  Dist.,  85 
Fed.  693;  Irrigation  Dist.  v.  Shepard,  185  U.  S.  1. 
(2)  But  passing  the  question  of  the  actual  identity 
of  the  defendant  corporation  while  acting  under  and 
through  its  lastly  appointed  commissioners,  with  the 
de  facto  corporate  body  executing  the  obligations  in 
suit  acting  through  the  commissioners  first  appointed, 
and  treating  them  for  the  nonce  as  distinct  and  sepa- 
rate bodies,  there  would  still  remain  a  legal  identity  by 
succession,  the  application  of  familiar  principles  of 
the  law  relating  to  which  would  render  the  defendant 
equally  liable.  And  these  principles  seem  applicable 
alike  to  all  corporations  public  and  private.  Where  a 
municipal  corporation  is  organized  embracing  the 
same  territory  which  was  included  in  former  towns,  it 
is  liable  for  all  the  obligations  of  the  latter.     The  same 
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result  also  follows  against  an  organized  city  which  by 
extension  of  its  limits  takes  in  the  territory  embraced 
in  former  surrounding  towns.  Shapleigh  v.  San  An- 
gelo,  167  U.  S.  646;  Mount  Pleasant  v.  Beckwith,  100 
U.  S.  514;  Mobile  v.  Watson,  116  U.  S.  289;  Beach,  Pub. 
Corp.  (1893),  sec  476;  Hughes  v.  School  Kst.,  72  Mo. 
644;  Thompson  v.  Abbott,  61  Mo.  177;  Evans  v.  Bank, 
79  Mo.  186;  Grand  River  College  v.  Robertson,  67  Mo. 
App.  336.  (3)  It  was  perfectly  competent  for  the 
defendant  drainage  district,  through  its  new  commis- 
sioners after  due  appointment,  to  ratify  what  had  been 
previously  done  by  the  first  commissioners,  although 
done  before  acquiring  full  legal  authority.  1  Dillon 
Mun.  Corp.  (4  Ed.),  sec.  463;  Water  Co.  v.  Aurora, 
129  Mo.  583.  (4)  The  defendant  should  be  estopped 
to  deny  its  liability  in  this  action.  It  is  undoubtedly 
true  that  many  of  the  rules  of  estoppel  which  ordina- 
rily govern  private  corporations  have  no  application  to 
public  or  quasi-public  corporations.  But  the  estoppel 
here  invoked  does  not  rest  alone  nor  chiefly  upon  the 
mere  acceptance  and  appropriation  of  the  twelve  miles 
of  levee  built  under  the  Wilson  contract  It  is  con- 
fidently maintained  that  this  contract  was  neither  an 
unauthorized  nor  an  illegal  one.  The  very  purpose 
of  creating  the  defendant  drainage  district  corpora- 
tion was  to  build  this  twelve  miles  of  levee  along  with 
other  like  work.  The  contract  was  entered  into  and 
the  work  was  done  in  the  precise  manner  required  by 
'the  statute.  True  this  was  while  the  drainage  district 
had  only  a  de  facto  corporate  existence ;  but  when  this 
de  facto  existence  afterwards  ripened  into  a  de  jure 
existence,  its  newly  appointed  commissioners  found 
that  this  much  of  the  levee  had  already  been  built  by 
their  predecessor  commissioners  and  therefore  re- 
ported to  the  county  court  that  the  twelve  miles  of 
levee  **  could  and  would  be  and  had  been  adopted, 
availed  of,  and  used  as  a  part  of  the  work  committed  to 
them  to  be  done.'' 
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0.  H.  Avery  and  William  A.  Dudley  for  respond- 
ents. 

In  developing  the  legal  principles  upon  which  the 
defense  to  this  case  rests,  no  attention  need  be  given 
to  the  general  proposition  often  recognized  in  this 
State,  that  one  corporation  succeeding  another  by  re- 
organization or  merger,  takes  its  property  and  assumes 
its  obligations.  The  defense  rests  upon  principles  as 
well  established  but  lying  outside  of  the  doctrine  of  the 
case  cited  by  appellant  to  prove  that  point.  (1) 
Drainage  districts  organized  imder  the  provisions  of 
Article  5,  chap.  122,  R.  S.  1899,  are  not  private  corpor- 
ations having  general  powers,  but  are  public  corpora- 
tions, exercising  limited  powers  delegated  to  them  for 
specific  puri)oses  by  the  State.  Morrison  v.  Morey, 
146  Mo.  543;  Land  &  Stock  Co.  v.  Miller,  170  Mo.  240; 
State  ex  rel.  v.  Drainage  Dist.,  192  Mo.  517.  And  the 
proceedings  by  which  the  lands  of  the  property  owners 
of  the  district  may  be  charged  with  any  burden  are 
identical  in  principle  with  those  employed  in  pating 
streets  and  building  sewers  in  the  city,  where  a  specific 
sum  is  raised  and  charged  against  the  benefited  lands 
and  expended  for  the  specific  purpose  for  which  it  is 
raised.  Land  &  Stock  Co.  v.  Miller,  170  Mo.  240.  (2) 
The  first  point  being  conceded,  and  every  step  in  the 
proceedings  prior  to  1903,  except  the  filing  of  the  pe- 
tition having  been  declared  utterly  void  (Jamison 
Case,  176  Mo.  557),  we  have  the  single  question,  had 
the  defendant  the  power  to  charge  the  lands  of  the 
district  with  the  obligations  contracted  by  the  illegally 
constituted  board  of  1894,  and  if  it  had  such  power, 
has  it  exercised  it  in  such  a  way  as  to  legalize  those 
obligations!  As  shown  by  the  Jamison  Case,  there 
were  no  legal  oflBcers  of  the  district,  no  funds,  no  as- 
sessments and  no  right  of  way  to  build  upon  and  no 
corporation,  at  the  time  Wills  made  the  contract  and 
Wilson  performed  the  work  for  which  the  warrants 
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sued  on  were  issued.  The  case  presented,  therefore, 
is  that  of  one  who  has  contracted  with  the  assumed 
agent  of  a  non-existing  principal,  the  effect  of  which 
is  that  either  the  agent  alone  or  no  one  is  bound. 
Mechem  on  Agency,  sees.  541-550;  Bishop  on  Contracts, 
sees.  1119-1120;  31  Cyc.  1548-1549,  pars.  2  and  3;  Mich- 
ael  V.  Jones,  84  Mo.  578;  Humphrey  v.  Jones,  71  Mo. 
62 ;  Jaquemin  v.  Andrews,  40  Mo.  App.  507.  (3)  Mjerely 
completing  the  organization  in  the  name  and  in  ac- 
cordance with  the  general  plans  proposed  in  the  orig- 
inal petition,  would  not  amount  to  the  ratification  of 
the  illegal  proceedings  previously  had,  otherwise  the 
county  court  would  have  had  no  option  but  to  enforce 
those  illegal  contracts  or  dismiss  the  petition.  (4) 
The  old  levee  being  on  the  right  of  way  imder  the  plan 
of  improvements  finally  adopted  it  had  to  be  used, 
removed,  or  the  organization  abandoned.  Wilson 
suffered  no  loss  by  its  use.  Defendant  had  no  election 
between  accepting  or  rejecting  the  work.  Hence,  on 
general  principles,  there  was  no  estoppel.  16  Cyc.  787, 
par.  b;  31  Cyc.  1267-1270.  (5)  **Such  corporations 
can  only  make  contracts  when  authorized,  and  as  au- 
thorized, by  law.  Individuals  may  waive  irregular- 
ities by  subsequent  assent,  but  on  behalf  of  the  tax- 
payers, there  is  no  one  authorized  to  waive  anything.'' 
State  ex  rel.  v.  Saline  Co.,  45  Mo.  242 ;  Heidelberg  v. 
St.  Francois  Co.,  100  Mo.  69;  Drainage  Dist  v.  Daudt, 
74  Mo.  App.  575;  Maupin  v.  Franklin  Co.,  67  Mo.  327; 
Bernard  v.  Knox  Co.,  105  Mo.  382;  State  ex  rel.  v. 
Thomas,  183  Mo.  220 ;  Book  v.  Earl,  87  Mo.  246 ;  Phillips 
V.  Butler  Co.,  187  Mo.  698;  Bauer  v.  Franklin  Co.,  51 
Mo.  208;  Seaman  v.  Drainage  Dist.,  219  Mo.  1.  (6) 
While  it  is,  in  some  instances,  competent  for  a  munici- 
pal corporation  to  ratify  an  unauthorized  act  done  in 
its  behalf,  this  can  only  occur  where  the  act  was  with- 
in the  scope  of  the  powers  of  the  corporation,  and 
where  the  ratification  is  accomplished  in  the  special 
mode  prescribed  by  law  for  the  performance  of  the 
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act  State  ex  rel.  v.  Cowgill,  156  Mo.  634;  Johnson  v. 
School  Dist.,  67  Mo.  319;  State  v.  Lawrence,  178  Mo. 
372;  Milligan  v.  Lexington,  126  Mo.  App.  715;  Neill  v. 
Qfites,  152  Mo.  585.  (7)  But  aside  from  the  general 
principles  already  considered,  there  are  diflScnlties  in- 
herent in  the  constitution  of  these  districts  which  place 
it  beyond  their  power  to  pay  this  sort  of  a  claim.  They 
are  these :  (a)  The  only  purpose  for  which  the  court 
could  make  a  special  (or  any)  assessment  under  the 
Act  of  1893  were :  1st.  For  the  probable  cost  of  the 
work  proposed  in  the  report,  including  all  incidental 
expenses,  and  the  cost  of  the  procedure  (9th  Section). 
2nd.  The  cost  of  maintenance  of  the  ditch  or  work 
constructed,  not  to  exceed  annually  30  cents  per  acre 
(15th  section).  3d.  If  the  first  assessment  reported 
proves  insufficient  to  complete  the  work,  a  further  one 
could  be  made  proportioned  on  the  first  (20th  sec- 
tion) ;  but  of  course  only  for  the  purpose  of  completing 
the  work  authorized  at  the  time  the  original  assessment 
was  made,  (b)  The  only  time  when  the  commission- 
ers can  do  anything  (except  make  preliminary  surveys) 
that  would  create  a  charge  against  the  district,  is  after 
the  district  has  been  legally  organized  (23d  section), 
(c)  The  only  purpose  for  which  they  are  permitted 
to  incur  any  indebtedness  (except  incidental  expenses 
and  cost  of  procedure)  is  for  the  construction  of  the 
work  which  they  have  been  authorized  to  construct, 
and  for  which  a  legal  assessment  had  already  been 
made  (21st  section) ;  (d)  The  only  case  in  which 
they  are  permitted  to  issue  promissory  paper  is  where 
bonds  are  issued  based  on  uncollected  lawful  assess- 
ments previously  made  (21st  section) ;  (e)  The 
only  case  in  which  they  are  permitted  to  consider  works 
previously  constructed,  is  when  that  course  is  included 
in  the  prayer  of  the  petition  (9th  section,  par.  6).  The 
following  cases  support  the  foregoing  construction  of 
the  drainage  act  of  1893 :    Bank  v.  Drainage  Dist.,  82 

257   Mo.    18 
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HI.  App.  626;  Drainage  Dist.  v.  Kelsey,  11  N.  E.  (111.) 
256;  Badger  v.  Drainage  Dist.,  141  111.  540;  Bank  v. 
Drew,  191  111.  186;  Winkleman  v.  Drainage  Dist,  170 
HI.  37;  State  ex  rel.  v.  Winkleman,  96  Mo.  App.  223. 
This  act  was  transplanted  here  from  Illinois.  1  Starr 
Ann.  Statutes  (1885),  p.  919.  The  act  of  1869  upon 
which  the  Sheridan  and  Holt  county  cases  (93  Mo.  321 
and  135  Mo.  533)  were  decided  is  entirely  different 
from  that  of  1893.  See  Laws  1869,  pp.  64  and  65,  sees. 
h5,  6,  and  9,  where  the  duty  to  make  the  successive  levies 
is  expressly  imposed.  No  court  will,  by  mandamus,  re- 
quire a  public  corporation  to  perform  an  act  contrary 
to  the  law  under  which  it  was  organized.  Plaintiff  has 
no  right  to  a  judgment,  the  enforcement  or  payment  of 
which  would  be  only  in  violation  of  the  law.  (8)  A  cor- 
poration possessing  general  powers  and  general  funds, 
or  the  power  to  levy  them,  might  well  be  held  bound 
«on  a  void  contract  in  a  proper  case  upon  the  grounds  of 
estoppel.  The  defendant  here  has  neither.  The 
analogy  to  a  street  paving  or  sewer  construction  pro- 
ceeding is  complete  in  this  case.  The  taxes  which  may 
be  levied  are  special  taxes  and  the  purpose  for  which 
they  may  be  levied  is  specific,  they  cannot  lawfully  be 
diverted  from  that  purpose.  The  time  when,  the  place 
where,  and  the  conditions  under  which  they  may  be 
levied  are  also  specific  and  exclusive.  There  can  be  no 
other.  Preceding  such  a  levy,  many  important,  specific 
and  definite  steps  must  be  taken.  Bling's  Lake  Dist.  v. 
Jamison,  176  Mo.  557 ;  St.  Louis  v.  Rankin,  96  Mo.  505 ; 
Michael  v.  St.  Louis,  112  Mo.  610;  Springfield  v. 
Weaver,  137  .Mo.  650;  Wheeler  v.  Poplar  Bluff,  149 
Mo.  36;  State  ex  rel.  v.  Winkleman,  96  Mo.  App.  223; 
8  Cyc  1108,  par.  2;  Sedalia  v.  Donohoe,  190  Mo.  407. 

GEAVES,  J.— This  is  the  second  appearance  of 
this  case  in  this  court.  When  first  here  we  transferred 
it  to  the  St.  Louis  Court  of  Appeals,  because  we  thought 
the  jurisdiction  was  there— Wilson  v.  King's  Lake 
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Drainage  &  Levee  District,  237  Mo.  39.  Then,  as  now, 
the  case  stood  upon  a  demurrer  to  plaintiff's  petition. 
The  Court  of  Appeals  have  thoroughly  thrashed  out 
the  question.  That  court  first  held  that  the  trial  court 
was  right  in  sustaining  the  demurrer  to  plaintiff's  pe- 
tition, but  upon  motion  a  rehearing  was  granted  and 
had,  and  upon  the  second  hearing  a  majority  of  that 
court  was  of  opinion  that  the  plaintiff's  petition  stated 
a  good  cause  of  action,  and  accordingly  reversed  the 
judgment  of  the  circuit  court.  One  of  the  judges  of 
the  Court  of  Appeals  dissented,  and  asked  that  the 
cause  be  transferred  to  this  court,  and  in  obedience  to 
a  proper  order  of  transfer  the  case  is  here  for  final 
determination. 

As  stated  the  defendant  in  the  circuit  court  filed 
a  demurrer,  aad  upon  that  being  sustained,  the  plain- 
tiff refused  to  further  plead,  and  judgment  was  entered 
against  him,  from  which  this  appeal  was  taken.  When 
the  cause  was  here  before,  we  undertook  to  outline  the 
petition,  and  although  the  document  is  a  very  lengthy 
one,  yet  we  think  the  abbreviated  outline  made  of  it 
then,  fully  presents  the  petition.  In  fact  when  we  then 
outlined  the  petition  it  was  done  with  the  idea  of  pass- 
ing upon  the  merits  of  the  case,  and  it  was  only  after 
we  had  fully  analyzed  the  petition,  that  we  became 
convinced  of  our  want  of  jurisdiction,  the  question  upon 
which  the  case  ultimately  passed  from  this  court  at 
that  time.  The  petition  undertakes  to  plead  at  length 
all  the  facts  of  the  case. 

When  here  before  we  thus  stated  the  facts  pleaded  : 
* '  This  is  an  action  to  recover  a  money  judgment, 
and  a  serious  question  is  as  to  our  jurisdiction,  under 
the  act  of  1909,  increasing  the  jurisdiction  of  the  Courts 
of  Appeals  to  $7500.  This  case  was  not  submitted  to 
this  Court  until  long  after  that  act  took  effect,  and  if 
the  amount  involved  is  less  than  $7500  it  is  our  duty  to 
certify  the  cause  to  the  proper  Court  of  Appeals.  The 
appeal  in  this  case  was  taken  October  17, 1906.    Plain- 
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tiff  filed  a  petition,  to  which  a  demurrer  was  filed  and 
sustained.  To  determine  the  amoimt  we  must,  there- 
fore, go  to  the  petition  itself.  We  are  not  bound  by 
the  prayer  of  the  petition,  but  must  take  the  whole 
instrument  and  determine  what  sum  is  involved  and  at 
issue  at  the  date  of  the  judgment  from  which  the  appeal 
is  taken.  [Wilson  v.  Russler,  162  Mo.  565;  Wolff  v. 
Matthews,  98  Mo.  246;  Milling  Co.  v.  Walsh,  97  Mo. 
287;  State  ex  rel.  King  v.  Gill,  107  Mo.  44.] 

**The  prayer  of  this  petition  reads:  *  Wherefore, 
premises  considered,  plaintiff  prays  judgment  against 
the  defendant  for  the  said  sum  of  $5672.56,  the  amount 
of  said  indebtedness  so  evidenced  by  said  warrants, 
with  six  per  cent  interest  per  annum  on  the  respective 
sums  mentioned  in  said  warrants,  respectively,  from 
the  said  dates  thereof  respectively.  And  that  plaintiff 
have  such  other,  further  and  general  or  special  relief 
in  the  premises  as  equity  may  require  and  as  to  the 
court  shall  seem  meet.' 

*'But  going  to  the  petition  itself,  we  find  this  state 
of  facts.  In  1894,  under  the  Act  of  1893  (Laws  189S,  p. 
188)  a  proper  number  of  persons  residing  and  owning 
swamp  and  overflow  lands  in  Pike  and  Lincoln  counties, 
this  state,  presented  their  petition  to  the  county  court 
of  Lincoln  county,  praying  said  court  for  the  organi- 
zation of  the  *  King's  Lake  Drainage  and  Levee  Dist- 
rict.' The  petition  was  filed  in  Lincoln  county  because 
the  greater  portion  of  the  lands  to  be  incorporated 
therein  was  situated  in  that  county.  To  this  petition 
remonstrances  were  filed,  and  after  the  consideration 
of  both  petition  and  remonstrances,  the  prayer  of  the 
petitioners  was  granted,  and  three  commissioners  were 
appointed  to  lay  out  and  construct  the  work,  one  of 
whom  was  W.  J.  Seaman.  These  commissioners  made 
their  report  as  required  by  statute,  and  at  the  May  term 
of  the  said  county  court  in  the  year  1895  said  drainage 
district  was  established  under  the  name  hereinabove 
set  out,  and  the  same  was  declared  to  be  a  body  corpo- 
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rate.  One  Jamison,  who  had  remonstrated,  and  whose 
lands  were  charged  with  $5726  benefits  and  credited 
with  $205.56  damages,  appealed  to  this  court.  [King's 
Lake  Drainage  and  Levee  District  v.  Jamison,  176  Mo. 
557.]  The  closing  language  of  the  opinion  of  this  court 
in  that  case  best  describes  our  disposition  of  it.  Such 
language  is:  *  Without  further  elaboration,  it  follows 
that  Seaman  was  not  a  competent  commissioner,  and 
that  the  circuit  court  was  right  in  holding  and  in  setting 
aside  the  report  of  the  commissioners  and  the  judgment 
of  the  county  court.  The  judgment  of  the  circuit  court 
must  therefore  be  affirmed,  and  the  cause  remanded  to 
the  county  court  of  Lincoln  county,  to  be  by  it  taken  up 
and  tried  as  if  the  original  proceeding  was  presented 
to  it  for  the  first  time,  and  to  proceed  with  the  cause 
without  regard  to  anything  that  has  heretofore  been 
done  in  the  cause,  but  in  conformity  herewith  and  with 
the  statute.'  This  opinion  was  handed  down  at  the 
April  term,  1903,  of  this  court.  The  reason  for  thus 
disposing  of  the  case  is  fully  discussed  in  the  opinion 
and  further  note  of  it  need  not  be  made  herein. 

**  Pending  the  appeal  in  the  Jamison  case,  the  three 
commissioners  proceeded  to  let  contracts  for  the  work 
of  constructing  the  required  levees  and  drains.  The 
contract  was  awarded  to  A.  V.  Wills  &  Son  in  1894,  and 
on  October  21,  said  Wills  &  Son  entered  into  a  contract 
in  accordance  with  this  award.  Later,  in  1895,  this 
contract  was  assigned  to  Thomas  E.  Wilson.  In  said 
work  were  twelve  miles  of  levee  which  Wilson  con- 
structed. The  said  drainage  district,  through  its  pres- 
ident and  secretary,  issued  to  Wilson  warrants  upon 
the  treasury  of  said  district  from  time  to  time  as  the 
work  progressed.  Some  were  paid,  but  the  four  in- 
volved in  this  suit  were  not  paid  for  want  of  funds. 
These  four  aggregated  $5672.56.  The  first  is  for 
$4437.10,  and  is  dated  May  22,  1896,  and  on  its 
face  calls  for  six  per  cent  interest  from  date. 
The   second   is   for  $2dl.lO,   of   date   December   14, 
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1897,  with  interest  as  the  first  warrant.  The  third 
is  for  $279.79,  of  date  February  4,  1901,  with  interest 
as  above.  The  fourth  is  for  $664.57,  of  date  October 
16,  1902,  with  interest  as  first  stated.  The  first 
two  above  described  were  issued  to  Wilson  and  by 
him  assigned  to  H.  W.  Perkins.  The  last  two  were 
issued  direct  to  Perkins  in  lieu  of  other  warrants  there- 
tofore assigned  to  him  by  Wilson.  Perkins  brought 
the  suit,  but  died  before  the  trial,  and  Wilson,  who  had 
been  made  his  administrator,  became  party  plaintiff. 

*  *  Upon  the  filing  of  the  mandate  of  this  court  with 
the  county  court  that  court  proceeded  as  by  our  opinion 
directed.  On  November  13,  1903,  the  county  court 
took  up  and  heard  said  petition  and  found  that  the  es- 
tablishment of  said  drainage  district  was  necessary, 
and  again  appointed  three  commissioners.  In  August, 
1904,  those  commissioners  filed  their  report,  and  on 
November  29,  said  report  coming  on  for  hearing  was 
duly  heard  and  by  the  court  modified  and  approved, 
and  on  said  date  the  court  adjudged  said  district  to  be 
a  drainage  district  under  the  name  of  *  King's  Lake 
Drainage  and  Levee  District'  and  such  was  adjudged 
to  be  a  body  corporate  on  that  date.  These  commis- 
sioners proceeded  with  the  work  and  completed  the 
levee  and  other  work  as  described  in  the  original  pe- 
tition. The  petition,  after  charging  all  the  matters 
which  we  have  hereinabove  detailed  in  brief,  tbpn  spe- 
cifically says : 

'*  *That  in  the  construction  of  said  work  said  com- 
missioners  adopted,  appropriated  and  used  said  old 
levee  its  entire  length  of  twelve  miles  and  made  same 
a  part  of  and  included  same  in  the  work  so  by  them  to 
be  done,  as  such  commissioners,  for  and  on  behalf  of 
and  as  the  corporate  authority  of  the  defendant  King's 
Lake  Drainage  &  Levee  District,  which  thereupon  and 
thereby  received,  accepted  and  appropriated  the  same 
with  all  the  advantages  and  value  thereof;  and  further 
that  in  pursuance  of  said  report  of  said  commissioners 
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and  of  the  said  order  and  judgment  of  said  court  con- 
firming same,  large  credits  were  given  and  allowed  to 
the  various  land  owners  in  said  district  on  their  assess- 
ments of  benefits,  for  and  on  behalf  of  said  twelve  miles 
of  levee  so  adopted,  appropriated  and  used,  thereby  in- 
directly saving  to  the  commissioners  the  full  cost  and 
expense  originally  incurred  in  the  construction  of  said 
levee  and  for  which  the  indebtedness  herein  declared 
on  then  existed  and  then  and  now  remains  unpaid. 

'*  'Plaintiff  says  that  the  cost  of  said  twelve  miles 
of  levee  to  the  first  or  original  commissioners  of  said 
district  and  their  successors  so  appointed  as  aforesaid 
was  the  sum  of  $18690.92,  and  that  same  is  and  was 
reasonably  worth  that  sum ;  and  that  for  the  building  of 
same  the  said  first  named  commissioners  or  their  suc- 
cessors were  unable  to  pay  in  full,  but  that  said  dis-^ 
trict  was,  at  the  time  of  the  appointment  of  said  la&t 
named  or  present  comissioners  and  is  yet,  still  largely 
indebted  to  plaintiff  for  the  work  of  building  the  same ; 
said  indebtedness  being  evidenced  by  the  treasury 
warrants  hereinbefore  referred  to  and  then  and  now 
owned  and  held  by  plaintiff,  all  as  aforesaid,  and  which 
said  warrants  are  next  set  forth,  filed  and  described 
as  follows,  to-wit:' 

**Then  follows  a  description  of  the  warrants  and 
the  issuance  thereof  as  we  have  shortly  described 
above. 

**  Plaintiff  then  charges  that  the  district  issuing  to 
him  the  described  warrants  and  the  present  defendant 
are  one  and  the  same.  The  petition  in  this  regard 
reads : 

*'  *  Plaintiff  says  that  the  defendant  King's  Lake 
Drainage  &  Levee  District  is  a  continuation  of  and  is 
one  and  the  same  corporate  body  as  the  King's  Lake 
Drainage  &  Levee  District  under  the  contract  with 
and  for  which  the  said  Thomas  C.  Wilson  constructed 
the  said  twelve  miles  of  said  levee  and  which,  by  its 
said  first  mentioned  board  of  commissioners  in  consid- 
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eration  thereof,  executed  to  him  the  said  warrants  as 
hereinbefore  set  out  That  by  accepting,  adopting,  ap- 
propriating and  using  the  said  twelve  miles  of  said 
levee  so  constructed  as  aforesaid,  and  making  same  a 
part  of  the  work  necessary  to  be  done  in  protecting  and 
reclaiming  the  lands  within  said  district,  the  defendant 
is,  and  in  equity  and  good  conscience  should  be  ad- 
judged, to  be  held  to  have  ratified  and  confirmed  the 
acts  of  the  said  William  J.  Seaman,  William  H.  Baskett 
and  Frank  L.  Wilson,  the  first  named  board  of  com- 
missioners, and  their  successors  in  oflBce  as  aforesaid 
in  constructing  same  and  in  the  incurring  of  said  in- 
debtedness to  said  Wilson  therefor  so  evidenced  by 
said  warrants  now  held  and  owned  by  plaintiff  as  afore- 
said. And  that  in  equity  and  good  conscience  the  de- 
fendant is  and  ought  to  be  held  and  adjudged  to  be 
liable  to  the  plaintiff  for  the  amount  of  said  warrants 
and  the  interest  accrued  thereon.  And  that  the  defend- 
ant and  its  present  corporate  authority  are,  and  by 
reason  of  the  premises  ought  to  be  held  and  adjudged 
to  be,  estopped  and  precluded  from  denying  such  lia- 
bility. That  plaintiff  is  without  remedy,  recourse  or 
redress  on  said  warrants  or  for  the  value  of  said  work 
for  which  same  were  issued,  or  otherwise  in  the  prem- 
ises, against  said  district  or  the  lands  embraced  and  in- 
cluded therein  or  the  owners  thereof,  except  through 
or  against  the  now  legally  constituted  corporate  body 
thereof,  to-wit,  the  defendant  herein.' 

**The  petition  then  avers  that  by  reason  of  the 
premises  and  facts  'an  action  hath  accrued  to  the  plain- 
tiff to  demand  and  recover  against  the  defendant  the 
sum  of  $5672.56,  the  amount  of  the  principal  sum  of 
said  warrants  numbered  51,  92,  180,  and  218,  and  also 
lawful  interest  on  the  several  sums  mentioned  in  said 
warrants,  respectively  from  their  respective  dates 
aforesaid. ' 

**A  thorough  examination  of  the  petition  shows 
that  the  action  is  not  one  upon  the  warrants  themselves 
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but  for  a  debt  equal  in  amount  to  the  warrants.  The 
petition  show^  that  this  defendant  was  not  incorporated 
until  1904  and  that  this  judgment  appealed  from  was 
entered  in  1906." 

Other  specific  portions  of  the  petition  may  have 
to  be  more  fully  set  out,  but  if  so  it  will  be  done  in  the 
course  of  the  opinion.    This  sufficiently  states  the  case. 

I.    Before  reaching  what  we  deem  the  vital  ques- 
tion in  this  case  some  preliminary  matters  suggested  by 
the  respondent  should  receive  consider- 
?P""l70  <^«»«*      ation.    We  do  not  think  (and  so  held 

of  Action.  ,  i,  /»      i   1         V    I, 

when  the  case  was  first  here)  that  the 
petition  is  bottomed  upon  the  warrants  themselves.  In 
other  words  that  the  suit  is  not  one  upon  the  warrants 
issued  by  the  old  district.  With  this  holding  in  mind 
the  respondent  urged  in  the  Court  of  Appeals,  and 
ur^es  here,  that  there  were  other  outstanding  warrants 
for  the  same  work,  and  hence  there  has  been  a  splitting 
of  a  cause  of  action.  If  this  be  true  we  must  find  it 
in  the  petition,  because  in  the  present  status  of  the 
case  that  is  our  only  source  of  information.  The  ma- 
jority opinion  of  the  St.  Louis  Court  of  Appeals  right- 
fully disposes  of  this  contention  in  this  language : 

**From  a  careful  reading  of  the  bill,  we  find  no 
facts  averred  therein  to  the  effect  that  a  portion  of  the 
account  for  services  in  constructing  the  levee  other 
and  distinct  from  that  declared  upon  here  is  outstand- 
ing in  the  hands  of  other  parties.  There  is  nothing 
in  the  bill  that  we  have  been  able  to  discover  which  re- 
veals a  splitting  of  demands  or  that  the  plaintiff  here 
sues  for  only  a  portion  of  the  amount  due  for  building 
the  levee.  Though  it  be  true  that  the  warrants  here 
described  in  the  bill  and  others  were  issued,  it  may  be 
true  as  well,  for  aught  that  appears,  that  all  of  that 
indebtedness  has  been  paid  save  that  now  sued  for. 
This  being  true,  of  course,  the  question  of  splitting 
of  demands  is  not  in  the  case. ' ' 
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We  have  likewise  gone  over  this  lengthy  bill  and 
find  no  allegations  therein  which  would  authorize  the 
inference  that  there  were  others  interested  than  the 
present  plaintiff.  It  can  be  gathered  from  the  bill 
that  there  had  been  other  outstanding  warrants,  but  it 
can  also  be  gathered  from  the  bill  that  the  four  war- 
rants mentioned  in  the  bill  Were  the  only  ones  then 
unpaid.  SuflBce  it  to  say  that  the  bill  on  its  face  does 
not  show  that  there  has  been  a  splitting  of  a  cause  of 
action  (whatever  the  facts  may  be)  and  it  is  only  the  bill 
which  we  have  in  solution  now.  It  is  quite  probable 
that  had  there  been  other  outstanding  warrants  in  the 
hands  of  others,  such  persons  would  have  joined  in 
the  action.    This  point  is  ruled  against  defendant. 

II.    In  this  court,  by  brief  filed  here  for  the  first 

time,  we  have  presented  a  **bran  new"  proposition. 

It  is  urged  that  the  plaintiff  herein  has 

Atiignment  of       shown  no  title  to  his  alleged  cause  of  ac- 

Cau«e  of  Action.  a.-        •  j-      i.  j 

tion.  This  new  question  is  predicated 
upon  these  facts.  The  bill  charges  that  all  four  war- 
rants mentioned  in  the  bill,  were  originally  issued  to  T. 
C.  Wilson ;  that  all  were  assigned  by  Wilson  to  W.  H. 
Perkins ;  that  afterward  two  of  them  were  taken  up  by 
the  old  corporation  and  two  new  warrants  were  issued 
in  lieu  thereof  to  Perkins;  that  these  several  assign- 
ments (differing  only  in  dates)  were  in  this  language: 

For  value  received I assign  the  within  Warrant 

to H.  W.  Perkins  ....  this  5th day  of  ....  December* 

1896  T.  C.  WUson. 

The  point  made  is  that  such  an  assignment  is  not  suffi- 
cient to  pass  the  title  of  the  present  cause  of  action 
from  Wilson  to  Perkins.  In  this  connection  it  should 
be  remembered  that  the  present  suit  is  OPerldns'  suit 
Pending  the  suit,  Perkins  died,  and  Wilson,  the  assign- 
or, became  his  administrator,  and  continued  the  suit 
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We  need  not  go  into  a  discussion  of  the  technical 
question  as  to  whether  this  assignment  of  the  war- 
rants by  Wilson  to  Perkins,  strictly  speaking,  operated 
as  an  assignment  of  Wilson's  cause  of  action,  if  any  he 
had,  outside  of  a  suit  upon  the  warrants  themselves. 
Defendant  is  in  no  position  to  be  harmed  in  this  case. 
If  Wilson  had  a  cause  of  action,  such  as  is  being  prose- 
cuted in  this  suit  by  Perkins,  through  him,  the  defend- 
ant will  never  have  to  respond  but  once  to  such  cause 
of  action.  Wilson,  the  original  owner  of  the  cause  of 
action,  is  now  here  prosecuting  it  in  the  name  of  Per- 
kins, and  as  the  administrator  of  Perkins.  He  him- 
self could  never  hereafter  prosecute  the  same  claim  in 
his  own  individual  behalf.  No  court  would  peimit  such 
an  action  to  be  successfully  maintained,  if  brought.  In 
other  words,  Wilson  by  his  conduct  in  the  case,  has  es- 
topped himself  from  further  claiming  any  title  to  the 
cause  of  action,  and  all  this  appears  from  the  face  of 
the  record  before  us.  One  can  not  aid  in  the  prose- 
cution of  a  claim  by  another,  without  estopping  himself 
from  the  same  thing.  [Davidson  v.  Davidson  Efeal  Es- 
tate and  Investment  Co.,  249  Mo.  1.  c.  502-3.]  But  fur- 
ther,  the  act  of  Wilson  coming  into  and  prosecuting  the 
suit  brought  by  Perkins  would  of  itself  be  an  acknowl- 
edgment of  a  valid  assignment  of  the  cause  of  action  to 
Perkins,  even  if  it  might  be  a  question  as  to  whether 
or  not  the  first  assignment  was  in  all  respects  good. 

Again  we  say  the  defendant  can  not  be  harmed. 
We  hardly  think  that  it  is  double  payment  which  is 
feared  by  defendant.  Its  attitude  would  indicate  an 
averse  feeling  toward  evefi  one  payment  of  the  claim. 
There  is  no  substance  in  this  contention  and  it  will  be 
disallowed. 

ni.  The  merits  of  this  case  are  fully  and  ably 
discussed  by  Nortoni,  J.,  in  the  majority  opin- 
ion.   We    shall    adopt    as    our    views    what   he    has 
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Must  a  Municipal  written.    We  will  preface  Ms  discussion 

Corporation  Pay  of  the  merits  by  sayinir  that  what  was 

the  Debts  of  Ita  .-,  .      .r.-                  i        -j.            i.         i. 

De  Facto  said  m  this  case  when  it  was  here  be- 

Predecesaor?  f^^e  (237  Mo.  1.  c.  45)  about  the  old  pro- 
ceeding  being  torn  up  root  and  branch  by  the  opinion 
of  this  court  in  176  Mo.  557,  does  not  mean  that  prior 
to  the  decision  in  the  Jamison  case  (176  Mo.  557)  the 
drainage  district  was  not  a  de  facto  corporation.  Our 
language  cannot  be  tortured  into  that  meaning.  The  de 
jure  corporation  was  disturbed  and  uprooted  by  the 
Jamison  case,  supra,  whether  rightfully  or  wrongfully, 
we  see  no  necessity  now  to  decide,  but  that  during  all 
that  time  (between  the  Jamison  appeal  and  the  judg- 
ment of  this  court)  there  was  at  least  a  de  facto  corpo- 
ration we  think  there  can  be  no  question.  We  leave 
the  argument  of  the  matter  to  the  opinion  of  Judge 
NoRTONi.    He  says : 

"A  majority  of  the  court  are  of  the  opinion  that 
the  bill  states  a  cause  of  action.  There  can  be  no 
doubt  that  the  prior  drainage  district  with  which  Wil- 
son contracted  and  for  whom  he  performed  the  service 
in  constructing  the  twelve  miles  of  levee  was  a  corpora- 
tion de  facto.  The  judgment  of  the  county  court  erect- 
ing that  corporation  certainly  did  not  reveal  it  to  be 
void  on  its  face.  It  finally  failed  as  an  entirety  be- 
cause of  the  fact  that  Seaman's  wife  owned  land  situ- 
ated in  the  district,  as  will  appear  by  reference  to  the 
decision  of  the  Supreme  Court  overturning  it.  [King's 
Lake  Drainage  Dist.  v.  Jamison,  176  Mo.  557.]  It  has 
been  said  the  judgment  of  the  Supreme  Court  in  that 
case  *cut  up  the  prior  drainage  and  levee  district  root 
and  branch.'  [Wilson  v.  King's  Lake  Drainage  & 
Levee  Dist.,  237  Mo.  39.]  It  is  no  doubt  true  that  the 
ostensible  corporate  entity  there  involved  fell  to  the 
ground,  but  it  seems  the  root  remained  under  the  ex- 
press ruling  of  the  Supreme  Court  to  that  effect  By 
the  judgment  of  the  Supreme  Court  overturning  the 
prior  corporation,  the  right  was  reserved  to  the  peti- 
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tidners  to  proceed  and  incorporate  the  same  territory 
and  the  same  inhabitants  under  the  same  statfutes  and 
thus  become  clothed  with  the  same  franchises  to  the 
same  end  on  the  same  petition,  which  afforded  the 
basis  for  the  prior  incorporation.  Touching  this  mat- 
ter, the  Supreme  Court  said,  *The  judgment  of  the  cir- 
cuit court  must  therefore  be  affirmed,  and  the  cause  re- 
manded to  the  county  court  of  Lincoln  county,  to  be  by 
it  taken  up  and  tried  as  if  the  original  petition  was 
presented  to  it  for  the  first  time,  and  to  proceed  with 
the  cause  without  regard  to  anything  that  has  hereto- 
fore been  done  in  the  cause,  but  in  conformity  herewith 
and  with  the  statute. '  [King's  Lake  Drainage  District 
V.  Jamison,  176  Mo.  557,  579.]  Therefore,  though  the 
corporation  entity  went  out  of  existence  and  its 
branches  fell  by  virtue  of  the  judgment  of  the  Supreme 
Court,  the  *root'  remained  and  it  appears  from  the 
facts  set  forth  in  the  bill  that  the  present  defendant 
corporation  springs  forth  from  the  *root'  mentioned, 
that  is,  the  identical  petition  upon  which  the  former 
corporation  de  facto  at  least  came  into  existence.  It 
therefore  sufficiently  appears  from  the  averments  of 
the  bill  that  the  defendant  corporation  was  organized 
for  the  same  purposes,  to  serve  the  same  lands  and 
the  same  inhabitants  under  the  same  statutes  as  the 
prior  one.  This  being  true,  the  franchises  thus  gath- 
ered together  for  utilization  through  the  corporate 
entity  are  to  be  regarded  as  the  same  identical  fran- 
chises theretofore  involved  and  such  alone  is  the  sub- 
stance of  corporate  existence.  [Winkleman  v.  Levee 
Dist,  171  Mo.  App.  49.]  The  present  defendant,  or 
new  corporation,  should  therefore  be  regarded  as  a 
continuation  of  the  prior  or  old  one  to  which  the  serv- 
ices were  rendered  in  constructing  the  twelve  miles 
of  levee  described  in  the  bill.  From  other  averments 
of  the  bill  it  appears  that  the  present  defendant  took 
over  the  levee  constructed  by  its  predecessor  as  a  part 
of  the  levee  which  it  was  organized  to  construct.    The 
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averments  of  the  bill  are  pointed  and  direct  to  the 
effect  that  the  old  levee  was  incorporated  into  and 
forms  a  part  of  the  new  one  bnilt  by  defendant.  The 
demurrer  admits  the  fact  so  alleged  to  be  true,  and  it 
is  obvious  therefrom  that  the  new  corporation  re- 
ceived the  benefits  of  Wilson's  labor  in  constructing 
the  levee  for  the  prior  company.  Iq  such  circum- 
stances the  obligation  to  compensate  for  the  benefits 
thus  received  is  cast  upon  defendant  even  though  the 
original  corporation  was  one  de  facto  only.  Both  the 
prior  drainage  district  and  the  present  defendant  were 
municipal  corporations  under  our  law  as  is  well  settled 
by  the  Supreme  Court  decisions.  [Wilson  v.  Drainage 
Dist.,  237  Mo.  39;  Winkleman  v.  Levee  Dist,  171  Mo. 
App.  49;  Morrison  v.  Morey,  146  Mo.  543,  560,  561.] 
It  is  certainly  the  established  rule  of  decision  that  mu- 
nicipal corporations  do  not  extinguish  their  debts  by 
merely  changing  their  names  or  reorganizing  under 
new  charters,  and  especially  is  this  true  in  those  cases 
where  a  new  corporation  succeeds  an  old  one  to  con- 
serve the  same  purposes  for  the  same  inhabitants  and 
pertaining  to  the  same  territory  through  utilizing  fran- 
chises to  the  same  end  as  its  predecessor.  [Hill  v.  City 
of  Kahoka,  35  Fed.  32.]  Touching  this  question  Judge 
Dillon  says,  in  his  splendid  work  on  Municip)al  Cor- 
porations (4  Ed.),  sec.  170  (see  also  5th  Edition,  sec. 
336) :  *An  absolute  repeal  of  a  municipal  charter  is 
therefore  effectual  so  far  as  it  abolishes  the  old  cor- 
porate organization;  but  where  the  same  or  substan- 
tially the  same  inhabitants  are  erected  into  a  new  cor- 
poration, whether  with  extended  or  restricted  terri- 
torial limits,  such  new  corporation  is  treated  in  law 
as  the  successor  of  the  old,  entitled  to  its  property 
rights  and  subject  to  its  liabilities.'  [See  also  Sees. 
171,  172,  173,  Dillon,  Mimicipal  Corporations  (4  Ed.) 
or  Sees.  337,  338,  339  (5  Ed.)  and  numerous  cases  in 
notes.]  On  the  same  question  the  Supreme  Court  of 
the  United  States  says,  in  Broughton  v.  Pensacola, 
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93  U.  S.  266,  270:  ^Wlien,  therefore,  a  new  form  is 
given  to  an  old  municipal  corporation,  or  such  a  cor- 
poration is  reorganized  under  a  new  charter,  taking 
in  its  new  organization  the  place  of  the  old  one,  em- 
bracing substantially  the  same  corporators  and  the 
same  territory,  it  will  be  presumed  that  the  Legislature 
intended  a  continued  existence  of  the  same  corporation, 
although  different  powers  are  possessed  under  the  new 
charter,  and  different  oflicers  administer  its  affairs  ;^ 
and  in  the  absence  of  express  provision  for  their  pay- 
ment otherwise,  it  will  also  be  presumed  in  such  cases 
that  the  Legislature  intended  that  the  liabilities  as 
well  as  the  rights  of  property  of  the  corporation  in 
its  old  form  should  accompany  the  corporation  in  its 
reorganization.^  [Mobile  v.  Watson,  116  U.  S.  289,-^ 
Dillon,  Municipal  Corporations,  supra;  Amy  &  Co.  v. 
Selma,  77  Ala.  103.  For  the  general  principle,  see  alsa 
Thompson  v.  Abbott,  61  Mo.  176;  Hughes  v.  School 
Dist.,  72  Mo.  643.]  The  facts  set  forth  in  the  bill  suf- 
ficiently  reveal  that  the  present  defendant  is  merely 
a  continuation  of  the  former  corporation,  as  we  under- 
stand the  rule  with  respect  to  such  matters.  There 
can  be  no  doubt  that  both  corporations  were  created 
under  the  statute  for  the  purpose  of  building  levees 
and  ditches  to  conserve  the  land  and  the  interests  of  the 
inhabitants  interested  in  the  territory  defined.  In- 
deed, the  bill  expressly  sets  forth  that  the  new  corpora- 
tion, the  present  defendant,  appropriated  the  twelve 
miles  of  levee  theretofore  built  under  the  auspices  of 
the  former  de  facto  corporation  into  the  levee  which  it 
was  organized  to  build.  Furthermore,  that  the  com- 
missioners serving  the  present  defendant  reported  that 
such  levee  was  then  standing  and  the  corporation 
adopted  their  report  and  run  an  assessment  upon  the 
lands  to  compensate  for  such  old  levee  so  appropriated 
as  a  parcel  of  the  new  one  then  about  to  be  built.  After 
such  assessment  was  so  run  upon  the  lands,  the  bill 
avers  it  was  in  part  remitted  and  credited  to  the  land 
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owners  themselves.  Thus  they  were  relieved  from  the 
payment  therefor  though  the  benefits  were  expressly 
accepted  by  the  inhabitants  of  the  district.  This  being 
true,  it  would  seem  that  the  plaintiff's  equities  are 
abundant  and  that  the  cause  loudly  calls  for  the  con- 
sideration of  a  court  of  equity.  It  is  obvious  where  it 
appears  as  here  the  inhabitants  owning  land  in  the 
district  included  within  the  present  incorporation  have 
received  all  of  the  benefits  of  Wilson's  labor  that  they 
should  compensate  therefor  rather  than  permit  him 
to  lose  the  reasonable  value  of  his  performance.  It  is 
to  be  observed  the  suit  does  not  proceed  on  the  war- 
rants set  forth  in  the  bill  but  rather  declares  on  the 
implied  promise  to  compensate  the  reasonable  value 
of  the  benefits  received.  This  course  is  obviously  a 
proper  one,  for,  though  the  warrants  are  invalid,  the 
obligation  to  compensate  for  the  work  still  subsists. 
[Louisiana  v.  Wood,  102  U.  S.  294.] 

**  Moreover  though  the  prior  drainage  district  were 
not  a  corporation  either  de  jure  or  de  facto,  it  would 
seem  that  defendant  should  pay  for  the  benefits  thus 
received  which  inured  to  the  lands  and  inhabitants 
its  charter  was  issued  to  conserve.  No  one  can  doubt 
that  defendant  as  an  incorporated  drainage  and  levee 
district  under  our  statute  possesses  the  power  to  con- 
struct a  levee  and  it  would  seem  that  if  it  utilized  a 
portion  of  an  old  one  in  the  construction  of  the  new 
that  such  would  be  moving  along  the  lines  of  the  very 
power  conferred. 

**The  statutes  constituting  the  charter  of  defend- 
ant and  affording  it  power  to  act  in  that  behalf  are 
comprehensive,  indeed,  with  respect  to  the  matter  of 
conferring  powers  in  and  about  the  performance  of 
the  duties  which  the  charter  casts  upon  it.  Moreover, 
the  Legislature  has  seen  fit  to  incorporate  as  one  of 
the  sections  of  the  statute  concerning  such  levee 
districts  the  positive  command  to  liberally  construe 
the  charter  provisions  in  aid  of  the  end  sought  to  be 
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attained  by  the  corporation.  The  statute  referred  to 
is  as  follows  : 

**  *The  provisions  of  this  article  shall  be  liberally 
construed  to  promote  the  drainage  and  reclamation  of 
wet  and  overflowed  lands  within  this  State,  the  build- 
ing of  necessary  embankments  or  levees,  and  the  pres- 
ervation of  any  system  of  drainage  heretofore  con- 
structed under  any  law  of  this  State.'  [Sec.  5573, 
R.  S.  1909.] 

**  Furthermore,  our  Supreme  Court  has  but  re- 
cently declared  that  *Laws  relating  to  drainage  and  pro- 
tection of  overflow  land  should  not  receive  the  same  nar- 
row and  restricted  construction  that  courts  give  to 
laws  governing  the  assessment  and  collection  of  the 
revenue.'  [State  ex  rel.  McWilliams  v.  Bates,  235  Mo. 
262,  syl.  14.]  When  the  charter  powers  of  defendant 
are  thus  considered  with  a  liberal  view  to  effectuate 
the  end  designed,  it  appears  to  be  clear  enough  that 
defendant  acted  within  the  power  conferred  upon  it 
when  it  incorporated  the  twelve  miles  of  levee  thereto- 
fore constructed  under  the  auspices  of  its  predecessor 
into  the  new  levee  constructed  by  it.  Therefore,  though 
it  be  true  that  the  mere  matters  of  detail  pertaining 
to  employing  the  old  levee  were  not  complied  with  in 
every  respect,  defendant  is  estopped  from  denying  the 
validity  of  plaintiff's  claim  if  it  acted  within  the  power 
conferred  upon  it  in  incorporating  the  old  levee  into 
the  new.  IVTiile  an  estoppel  may  not  be  invoked 
against  a  municipal  corporation,  which  acts  entirely 
beyond  the  scope  of  the  power  conferred  upon  it,  this 
doctrine  does  not  obtain  as  to  such  matters  as  fall 
within  the  powers  conferred.  Where  a  municipal  cor- 
poration enters  into  a  contract  or  becomes  obligated 
to  another  by  operation  of  law  within  the  powers  con- 
ferred upon  it  thereabout,  the  doctrine  of  estoppel 
obtains  against  it  with  the  same  force  and  effect  as 
against  individuals.     The  point  has  been  expressly 
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decided  by  the  Supreme  Court  in  numerous  cases,  but 
for  the  present  see  Union  Depot  Co.  v.  St.  Louis,  76 
Mo.  393;  see  also  s.  c  8  Mo.  App.  412;  Edwards  v. 
City  of  Kirkwood,  147  Mo.  App.  599.  For  an  applica- 
tion of  the  same  doctrine  in  the  case  of  a  county  which 
had  contracted  within  its  power  but  had  defectively 
executed  the  power  conferred,  see  Simpson  v.  Stoddard 
Couaty,  173  Mo.  421,  463,  464,  465,  466.  For  a  general 
review  of  the  doctrine  touching  private  corporations, 
see  Bank  v.  Lyons,  220  Mo.  538.  It  seems  entirely 
dear  that  defendant  having  acted  within  its  power 
in  using  the  old  levee  and  incorporating  it  into  a  new 
one,  is  estopped  from  denying  reasonable  compensa- 
tion for  the  value  of  the  services  rendered  by  those 
constructing  it  and  who  have  not  been  compensated. 

**From  a  careful  reading  of  the  bill,  we  fin^  no 
facts  avi^rred  therein  to  the  effect  that  a  portion  of  the 
account  for  services  in  constructing  the  levee  other 
and  distinct  from  that  declared  upon  here  is  outstand- 
ing in  the  hands  of  other  parties.  There  is  nothing 
in  the  bill  that  we  have  been  able  to  discover  which 
reveals  a  splitting  of  demands  or  that  the  plaintiff  here 
sues  for  only  a  portion  of  the  amount  due  for  building 
the  levee.  Though  it  be  true  that  the  warrants  here 
described  in  the  bill  and  others  were  issued,  it  may 
be  true  as  well,  for  aught  that  appears,  that  all  of 
the  indebtedness  has  been  paid  save  that  now  sued 
for.  This  being  true,  of  course,  the  question  of  split- 
ting of  demands  is  not  in  the  case. 

*' Neither  do  we  see  anything  in  the  bill  to  the 
effect  that  Wilson  performed  all  of  the  labor  in  build- 
ing the  levee  while  the  appeal  in  the  case  of  King's 
Lake  Drainage  Dist  v.  Jamison,  176  Mo.  557,  was 
pending  in  the  Supreme  Court  and  therefore  precluded 
his  right  in  equity.  Indeed,  it  appears  the  warrants^ 
described  in  the  bill  were  issued  at  different  times 
from  1896  until  the  16th  day  of  October,  1902,  but  the 
case  was  not  decided  in  the  Supreme  Court  until  July 
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2, 1903.  It  may  be,  for  aught  that  appears  in  the  bill, 
that  the  work  was  all  performed  before  the  appeal 
was  perfected.  But  we  regard  this  as  wholly  imma- 
terial in  any  view  of  the  case,  for  Wilson  was  not  a 
party  to  the  suit,  but  on  the  contrary  was  a  third  party 
under  contract  with  the  corporate  entity,  which  ap- 
peared on  the  face  of  the  judgment  of  the  county  court 
creating  it,  to  be  a  valid  and  subsisting  corporation 
possessing  full  authority  to  employ  him  to  construct 
the  levee.  Obviously  the  prior  drainage  district  with 
which  he  contracted  was  a  corporation  de  facto  at  the 
time  and  he  was  authorized  to  deal  with  it  as  such. 
[Hill  V.  Kahoka,  35  Fed.  32.]  By  continuing  to  execute 
the  contract  to  which  he  had  become  obligated  before 
the  appeal  was  perfected,  he  forfeited  no  rights  and 
certainly  should  not  be  condemned  as  without  equity. 
Other  points  made  are  overruled.'* 

From  the  foregoing  it  follows  that  the  judgment 
of  the  circuit  court  should  be  reversed  and  the  cause 
remanded  to  be  proceeded  with  in  accordance  with  tliis 
opinion.  Let  the  judgment  be  reversed  and  the  cause, 
remanded. 


JENNINGS  HEIGHTS  LAND  &  IMPROVEMENT 
COMPANY,  Appellant,  v.  CITY  OF  ST.  LOUIS 
et  al. 

In  Banc,  April  2,  1914. 

1.  DISTRICT  SEWERS:  To  Drain  Lands  in  City  and  Outlying 
Territory:  Construction  According  to  Charter  and  Ordinance: 
Enabling  Statute  Optional.  The  validity  of  an  ordinance,  reg- 
ular In  all  Its  details,  providing  for  the  construction  of  a  dis- 
trict sewer  to  drain  lands  lying  within  and  without  the  city 
limits,  is  not  affected  by  the  fact  that  the  city  did  not  avail 
itself  of  the  Act  of  1905,  Laws  1905,  p.  62,  providing  for  Joint 
action  between  the  city  and  county  authorities  in  building 
sanitary  sewers  to  lands  lying  partly  within  the  city  and  partly 
in  the  county,  if  they  see  fit  to  take  the  necessary  steps  to 
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avail  themselves  of  its  provisions.  Said  statute  is  not  man* 
datory,  but  optional;  and  without  it  the  city  charter  gives  the 
city  power,  by  ordinance,  to  construct  sewers  within  its  cor- 
porate limits. 

2.  :  Benefit  District:  Conciusiveness  of  Ordinance.    An  or* 

dinance  enacted  in  pursuance  to  the  charter,  in  so  far  as  it 
establishes  a  district  to  be  benefited  by  sewers  and  as  Justifying 
a  special  tax  against  the  lands  lying  within  the  district  to  pay 
for  its  construction,  is  conclusive,  in  the  absence  of  evidence 
of  fraud  in  its  procurement  or  proof  that  it  is  manifestly  ar- 
bitrary or  unreasonable,  or  that  the  assessment  is  palpably 
unjust  and  oppressive. 

3.   :  »:   :    Tax  to   Drain   Higher  Ground   Lying 

Outside  City.  An  ordinance  establishing  a  benefit  district 
within  the  city  and  providing  that  the  lands  Ijing  within  it 
alone  are  to  be  taxed  with  the  cost  of  the  construction  of  the 
sewer,  is  not  invalid  on  the  sole  ground  that  the  sewer  is  made 
larger  than  would  otherwise  be  necessary  in  order  that  it  may 
carry  the  waters  of  a  creek  that  drains  lands  lying  outside  the 
city  within  the  watershed,  if  the  lands  lying  within  the  sewer 
district  are  lower  than  and  therefore  servient  to  the  lands  lying 
outside  the  city  and  would  without  the  enlarged  sewer  be  over- 
fiowed  in  times  of  rainfall  from  the  waters  of  the  creek.  Nor 
are  the  tax  bills  to  the  extent  of  the  proportionate  amount  they 
are  swelled  by  the  cost  of  constructing  the  enlarged  sewer 
invalid. 


:  Corrupt  Bargain  Between  City  and  Others.    Contracts 

between  the  city  and  the  officers  of  a  cemetery  association 
by  which  the  association  granted  the  right  of  way  for  a  district 
sewer  through  its  grounds  and  agreed  to  pay  ten  thousand 
dollars  to  the  city,  and  required  the  contractor  in  return  to  fill 
up  a  creek  to  be  drained  by  the  sewer  with  the  earth  excavated 
in  digging  the  sewer,  are  of  themselves  no  evidence  that  the 
ordinance  establishing  the  sewer  district  and  providing  for 
the  construction  of  the  sewer  was  enacted  as  the  result  of  a 
corrupt  agreement  entered  into  by  the  city  and  such  associa- 
tion. 


:  :  Notice  to  Contractor:  Tax  oil  I.    Even  if  it  be 

shown  that  the  ordinance  establishing  the  sewer  district  and 
providing  for  the  construction  of  the  sewer  was  enacted  as  the 
result  of  a  corrupt  agreement  between  the  city  and  the  owner 
of  considerable  real  estate  in  the  section  wherein  a  public 
sewer  was  laid,  the  tax  bill  issued  to  a  contractor  in  payment 
for  constructing  the  district  sewer  who  had  no  notice  of  the 
misconduct,  is  not  rendered  invalid  as  to  him  by  such  mis« 
conduct. 
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Appeal   from   St.   Louis   City   Circuit   Court. — Hon. 
Thomas  C.  Hennings,  Judge. 

Affirmed. 

Christy  M.  Farrar  for  appellant. 

(1)  An  ordinance  of  a  municipal  corporation  may 
be  declared  void  by  the  courts,  as  being  unreasonable, 
fraudulent,  arbitrary  or  oppressive.  City  v.  Hyde,  196 
Mo.  498;  Hannibal  v.  Telephone  Co.,  31  Mo.  App.  23; 
Corrigan  v.  Gates,  68  Mo.  541 ;  Ligare  v.  Chicago,  139 
HI.  46;  2  Dillon  on  Municipal  Corporations  (5  Ed.), 
sees.  580,  778, 1578,  note  p.  2779;  State  ex  rel.  v.  Gates, 
190  Mo.  540.  (2)  Where  the  action  of  a  Legislature 
is  manifestly  arbitrary  or  the  assessment  palpably  un- 
just and  oppressive,  the  wrong  must  always  be  open  to 
correction.  Norwood  v.  Baker,  172  U.  S.  269;  French 
v.  Asphalt  Co.,  181  U.  S.  324;  2  Cooley  on  Taxation 
(3  Ed.),  pp.  1256-7-8.  Special  benefits  actually  re- 
ceived is  the  only  principle  on  which  special  tax  assess- 
ments can  justly  rest.  Clinton  v.  Henry  County,  115 
Mo.  569 ;  Neenan  v.  Smith,  50  Mo.  526 ;  4  Dillon  on  Mun. 
Corp.  (5  Ed.),  sec.  1443,  pars.  3-4-8.  The  cost  of  a  local 
improvement  ought  to  be  assessed  on  particular  prop- 
erty only  to  the  extent  that  it  is  specially  and  peculiarly 
benefited,  and  since  the  expense  beyond  that  is  bene- 
fit to  the  municipality  at  large,  it  ought  to  be  borne  by 
the  general  treasury.  Any  other  rule  is  unequal,  arbi- 
trary and  oppressive.  Chouteau  v.  LeflSingwell,  54  Mo. 
474;  Ins.  Co.  v.  Preston,  71  Fed.  817;  4  Dillon  on  Mun. 
Corp.  (5  Ed.),  sec.  1443,  pars.  3-4-8,  and  sec.  1437 ;  Ham- 
met  V.  Philadelphia,  65  Pa.  154 ;  Tidewater  Go.  v.  Cos- 
ter, 18  N.  J.  Eq.  529;  2  Cooley  on  Taxation  (3  Ed.),  p. 
1255;  1  Hare  on  Const.  Law,  pp.  314-315.  It  is  gen- 
erally recognized  and  adopted  as  a  rule  by  many  legis- 
latures and  courts  that  in  assessing  the  benefits  of  a 
trunk  sewer,  the  cost  of  supplying  local  drainage  for 
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the  district,  is  the  measure  of  benefits  to  the  district 
and  the  excess  cost  necessary  to  drain  lands  outside 
of  the  district  is  the  public  or  general  benefits.    4  Dil- 
lon on  Mun.  Corp.,  sec.  1460  (5  Ed.),  p.  2619,  note; 
Beechwood  Ave.  Sewer,  179  Pa.  490;  Park  Ave.  Sew- 
ers, 169  Pa.  433 ;  2  Beach  on  Pub.  Corp.,  sec.  1092 ;  Wit- 
man  V.  Reading,  169  Pa.  375 ;  Gray  v.  Boston,  139*  Mass. 
328;  Alley  v.  Lebanon,  146  Ind.  125;  Toledo  v.  Ford, 
59  N.  E.  779;  McMakin  v.  Cincinnati,  1  Ohio  Dec.  141. 
Any  increase  of  cost  in,  a  sewer  due  to  the  fact  that 
it  drains  other  property,  which  cannot  be  included  in 
the  assessment,  is  unequal  and  invalid.    Eyerman  v. 
Blakely,  78  Mo.  151 ;  South  Highland  Co.  v.  Kansas 
City,  172  Mo.  531 ;  Page  &  Jones  on  Taxation  by  As- 
sessment, sees.  563,  658 ;  State  ex  rel.  v.  Union,  53  N.  J. 
L.  67 ;  Bayonne  v.  Morris,  61  N.  J.  L.  127 ;  Boy  den  v. 
Battlebro,  65  Vt.  504;  Hanscom  v.  Omaha,  11  Neb.  43. 
(3)     Any  consideration,  other  than  the  public  good, 
influencing  the  legislative  discretion  of  a  municipal  gov- 
ernment is  an  abuse  of  such  discretion,  and  a  fraud  oh 
the  law  and  is  contrary  to  public  policy.    Dillon  on 
Mun.  Corp.    (5  Ed.),   sees.  245,  792;  Gurnsey  v.  Ed- 
wards, 26  N.  H.  229;  Smith  v.  Conway,  17  N.  H.  586; 
Pepin  Co.  v.  Puindle,  61  Wis.  310;  BiU  v.  Elting,  29 
Kan.  397;  Howard  v.  First  Church,  18  Md.  451;  Ma- 
guire  V.  Smock,  42  Ind.  1 ;  In  re  First  Street,  66  Mich. 
42 ;  Commonwealth  v.  Cambridge,  7  Mass.  567 ;  Com- 
monwealth V.  Samin,  19  Mass.  547 ;  Townsend  v.  Hoyle, 
20  Conn.  1.    (4)    An  agreement  on  the  part  of  a  city 
to  exempt,  omit  or  relieve  property  from  payment  of 
special  taxes  for  improvements  is  void.    Vrana  v.  St. 
Louis,  164  Mo.  146;  Ratcliffe  v.  Duncan,  130  Mo.  App. 
695 ;  State  v.  Railway,  75  Mo.  208 ;  Masters  v.  Portland, 
24  Ore.  161 ;  Fairbanks  v.  Fitchburg,  132  Mass.  42.  And 
the  omission  of  such  property  from  taxation  vitiates 
the  tax  bills  and  whole  proceedings.    4  Cooley  on  Tax- 
ation  (3  Ed.),  chap.  6,  p.  382;   Meketchnie  V.  Co.  v. 
Cavandaniga,  44  N.  Y.  Supp.  317,  affirmed  162  N.  Y. 
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631 ;  Vandeventer  v.  Long  Island,  139  N.  Y.  139 ;  Green 
Bay  &  M.  Co.  v.  Centagamin,  76  Wis.  587;  Chicago  v. 
Baer,  41  m.  306;  1  Page  &  Jones  on  Taxation  by  As- 
sessment,  sees.  639,  616;  Weeks  v.  Milwaukee,  10  Wis. 
263.  Ordinances  fair  on  their  face,  passed  in  pursu- 
ance of  an  illegal  purpose  or  agreement  are  void,  and 
parol  evidence  may  be  used  to  prove  same.  City  v. 
Hyde,  196  Mo.  498;  State  ex  rel.  v.  Gates,  190  Mo.  540. 

Charles  W.  Bates,  William  E.  Baird  and  Truman 
P.  Young  for  respondents. 

(1)  The  charter  of  the  city  of  St.  Louis  was  en- 
acted by  the  voters  of  the  city  under  authority  of  the 
Constitution,  and  is  a  public  law  of  which  the  courts 
take  judicial  notice,  and  has  all  the  force  and  effect  of 
an  act  of  the  General  Assembly  of  the  State.  Constitu- 
tion, art.  9,  sees.  20-25;  St.  Louis  v.  Lang,  131  Mo.  420; 
St  Louis  V.  Fischer,  167  Mo.  660;  Meier  v.  St.  Louis, 
180  Mo.  409.  (2)  The  Municipal  Assembly  having  ex- 
press charter  power  to  build  district  sewers,  determine 
the  class  of  sewers  to  be  built,  and  establish  taxing  dis- 
tricts within  which  to  assess  property  for  the  payment 
of  the  cost  of  such  sewers,  the  passage  of  the  ordi- 
nances for  those  purposes  upon  the  recommendation 
of  the  Board  of  Public  Lnprovements,  as  provided  by 
the  charter,  is  conclusive  determination  of  those  ques- 
tions at  least  in  the  absence  of  fraud  or  imposition. 
These  are  legislative  and  not  judicial  questions.  Prior 
V.  Construction  Co.,  170  Mo.  439;  Johnson  v.  Duer, 
115  Mo.  376;  Asphalt  Co.  v.  French,  158  Mo.  534;  He- 
man  V.  Allen,  156  Mo.  543 ;  Heman  v.  Schulte,  166  Mo. 
417;  McGehee  v.  Walsh,  249  Mo.  266;  State  ex  rel.  v. 
Schweickhart,  109  Mo.  511;  Skinker  v.  Heman,  148  Mo. 
355;  Kansas  Gty  v.  Richards,  34  Mo.  App.  521.  (b) 
The  same  favorable  presumptions  as  to  reasonableness 
and  validity  attach  to  ordinances  passed  in  the  exer- 
cise of  express  charter  power  as  to  acta  of  the  Legis- 
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lature.  St.  Louis  v.  Fischer,  167  Mo.  663;  Prior  v. 
Construction  Co.,  170  Mo.  439;  Skinker  v.  Heman,  148 
Mo.  349;  State  ex  rel.  v.  Schweickhart,  109  Mo.  511; 
Morse  v.  West  Port,  110  Mo.  508.  The  special  tax 
bills  issued  in  payment  for  the  cost  of  a  public  im- 
provement is  prima-facie  evidence  of  the  validity  of  all 
acts  leading  up  to  its  issuance.  Halsey  v.  Richardson, 
139  Mo.  App.  157 ;  Michel  v.  Taylor,  143  Mo.  App.  683 ; 
Granite  Co.  v.  McManus,  144  Mo.  App.  593.  The  at- 
tack on  the  special  tax  bill  is  based  on  tlio  invalidity 
of  the  sewer  ordinances  and  the  ordinances  being  with- 
in the  express  power  of  the  city  to  enact  the  burden  is 
on  plaintiff  to  show  by  extrinsic  matter  the  invalidity 
of  the  ordinances.  (3)  If  the  propriety  of  interfer- 
ence by  the  courts  were  unquestioned,  nevertheless  the 
ordinances  providing  for  the  sewers  in  tlie  watershed 
under  consideration  were  neither  unreasonable,  op- 
pressive nor  subversive  of  the  rights  of  the  plaintiff, 
and  cannot  be  held  void  on  any  such  gi*ound.  Prior 
V.  Construction  Co.,  170  Mo.  439;  Joseph  v.  Parrel,  106 
Mo.  443;  Glasgow  v.  St.  Louis,  107  Mo.  198;  Morse  v. 
Westport,  136  Mo.  276;  Skinker  v.  Heman,  148  Mo. 
356;  Heman  v.  Schulte,  166  Mo.  409.  (4)  The  facts 
show  no  fraud  on  the  part  of  any  one.  Heman  v. 
Schulte,  166  Mo.  417;  Prior  v.  Construction  Co.,  170 
Mo.451;Qla8gowv.  St.Louis,107Mo.  203.  (5)  Fur- 
thermore the  bill  does  not  allege  that  the  contractor 
had  any  knowledge  of  or  that  he  was  a  party  to  the 
alleged  fraudulent  dealings  of  the  of&cers  of  the  city 
with  the  board  of  managers  of  the  Calvary  Cemetery 
Association,  nor  does  the  evidence  even  remotely  sug- 
gest that  it  participated  therein  or  knew  thereof.  His 
rights  cannot  be  affected  by  such  dealings,  no  matter 
what  they  were.  Bank  v.  Western,  147  Mo.  483;  As- 
phalt Co.  V.  Hezel,  155  Mo.  391;  Asphalt  Co.  v.  Field, 
188  Mo.  182;  Bank  v.  Hutton,  224  Mo.  42;  South  Co. 
V.  Crommer,  202  Mo.  521 ;  Strong  v.  Whybark,  204  Mo. 
App.  348;  Holliday  v.  Jackson,  30  Mo.  App.  263.     (6) 
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The  constitutional  objections  suggested  by  plaintiff 
have  been  settled  adversely  to  plaintiff  *s  contentions 
and  upholding  the  validity  of  the  ordinances  by  re- 
peated decisions  of  this  court  and  those  of  the  Su- 
preme Court  of  the  United  States.  Prior  v.  Construc- 
tion Co.,  170  Mo.  448;  McGhee  v.  Walsh,  249  Mo.  266; 
Heman  v.  Schulte,  166  Mo.  409;  Meier  v.  St.  Louis,  180 
Mo.  406;  Heman  v.  Allen,  156  Mo.  543;  Schumate  v. 
Heman,  181  U.  S.  402;  French  v.  Asphalt  Pav.  Co., 
181  U.  S.  324;  Bridge  Co.  v.  Henderson,  173  U.  S-  614; 
Webster  v.  Fargo,  181  U.  S.  394;  Chadwick  v.  Kelly, 
187  U.  S.  540;  Wright  v.  Davidson,  181  U.  S.  371,  379; 
Farrar  v.  St.  Louis,  80  Mo.  379,  386-391;  St.  Joe  v. 
Owen,  110  Mo.  455.  (7)  Special  assessments  for  local 
improvements  are  made  under  the  taxing  power.  Gar- 
rett V.  St.  Louis,  25  Mk).  508;  Heman  v.  Allen,  156  Mo. 
543;  Heman  v.  Schulte,  166  Mo.  409;  Asphalt  Co.  v. 
French,  158  Mo.  545;  Meier  v.  St.  Louis,  180  Mo.  408. 
The  establishment  of  a  taxing  district,  the  sewer  dis- 
trict in  this  case,  is  for  the  Legislature  and  not  the 
judiciary,  and  so  is  the  apportionment  of  the  tax  alike 
on  all  similarly  situated  in  the  district.  Meier  v.  St. 
Louis,  180  Mo.  408;  Prior  v.  Construction  Co.,  170  Mo. 
451.  (8)  The  city  has  lawful  power  to  construct  a 
sewer  to  be  paid  for  solely  by  special  assessments  in 
a  taxing  district,  although  such  sewer  must  from  the 
tojwgraphy  of  surrounding  territory  carry  water  com- 
ing into  such  district  from  higher  ground.  Prior  v. 
Construction  Co.,  170  Mo.  439. 

STATEMENT. 

Plaintiff  owns  lot  number  7,  city  block  number 
5949,  located  in  Baden  Sewer  District  No.  1,  laid  out 

by  the  ordinance  number city  of  St.  Louis.    The 

watershed  drained  by  the  district  sewer  constructed 
under  this  ordinance  embraces  2266  acres.  Of  this,  938 
acres  lie  outside  of  the  dty  limits,  and  1338  acres  are 
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within  the  city.  The  ontlying  land  and  583  acres  ad- 
jacent to  it,  and  within  the  western  limits  of  the  city, 
are  drained  by  the  district  sewer  in  question.  Jnst 
east  of  that,  a  second  section  embracing  356  acres  lying 
in  the  city  and  mnning  through  Calvary  cemetery, 
is  drained  by  public  sewer.  Just  east  of  this  section 
are  399  acres  also  drained  by  a  public  sewer,  which 
empties  into  the  Mississippi  River,  The  last  two  sec- 
tions drained  by  the  two  public  sewers  were  constructed 
and  paid  for  by  the  city.  These  are  the  largest  and 
most  expensive,  for  they  are  built  so  as  to  drain  all 
the  flow  froxa  the  west  as  well  as  the  lateral  drains, 
and  to  carry  off  the  rainfall.  The  first  section,  wheror 
in  the  district  sewer  was  constructed  by  the  defendant 
contractor,  was  built  so  as  to  carry  off  the  water  of 
the  south  branch  of  Gingrass  Creek,  a  small  stream 
sometimes  dry,  which  collected  water  flowing  from 
the  outlying  lands  as  well  as  the  drainage  of  the  sec- 
tion of  the  city  through  which  it  runs,  until  it  united 
with  another  fork  and  both  carried  off  through  the 
public  sewers  emptying  into  the  Mississippi. 

These  three  sewers  were  constructed  under  ordi- 
nances duly  enacted  by  the  city  of  St.  Louis,  which  laid 
off  their  respective  districts  and  provided  for  their 
construction,  and  provided  for  the  issuance  of  tax  bills 
against  the  property-owners  in  the  district  where 
Baden  sewer  district  was  established.  Tax  bill  num- 
ber 12118  for  $80.14  was  issued  to  the  defendant  con- 
tractor against  the  property  of  plaintiff  in  accordance 
with  the  benefits  assessed  to  it.  Plaintiff  brings  this 
action,  accompanied  by  a  tender  of  $60  paid  into  the 
court,  to  cancel  said  tax  bill  on  the  ground  that  it  em- 
braced an  overcharge  against  its  property  and  that 
the  ordinance  under  which  it  was  issued  is  void  for 
the  reason  that  the  city  had  no  charter  power  to  enact 
it ;  and  that  it  was  enacted  in  consideration  of  a  fraud- 
ulent agreement  between  the  city  and  the  cemetery 
association  through  whose  grounds  one  of  the  public 
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sewers  is  laid.  The  city  of  St.  Louis,  the  contractor 
who  built  the  sewers  in,  the  district  where  the  plain- 
tiff's property  lies,  and  a  trust  company  which  holds 
some  of  the  tax  bills,  are  made  parties  defendant.  All 
the  defendants  answer  by  general  denial.  After  hear- 
ing the  evidence  adduced  by  the  plaintiff,  the  trial  court 
dismissed  its  petition  and  it  duly  appealed  to  this 
court. 

The  errors  assigned  by  the  plaintiff  will  be  con- 
sidered in  connection  with  the  relevant  evidence. 

OPINION. 

BOND,  J,  (After  stating  the  facts  as  above).— It  is 

claimed  that  the  sewer  district  ordinance  *4s  arbitrary, 

unreasonable,    fraudulent,    oppressive 

Enabiui"  ^Act"*^    ^^  ^^^^' ' '  ^  **^^*  ^*  ^^  ^^*  provide  for 
the  construction  of  a  sewer  through 

the  territory  where  plaintiff's  property  is  situated 
according  to  the  provisions  of  an  act  of  the  Legis- 
lature of  1905  (Laws  1905,  p.  62),  which  provided  for 
the  establishment  of  sanitary  districts  and  for  the  con- 
struction of  sewers  over  areas  lying  partly  within  the 
corporate  limits  of  a  city  and  partly  within  a  county. 
Appellant  also  claims  that  the  failure  of  the  city  of 
St.  Louis  to  follow  these  provisions  in  reference  to  the 
construction  of  the  sewer  in  question,  imposed  the  cost 
of  its  construction  upon  the  property  of  plaintiff  and 
others  lying  within  the  city  limits,  instead  of  imposing 
the  costs  of  construction  upon  the  whole  territory  with- 
in and  without  the  city,  as  would  have  been  done,  if 
the  legislative  plan  had  been  adopted  by  the  city. 

An  examination  of  the  terms  of  this  act  discloses 
that  it  merely  provides  a  scheme  by  which  any  city 
and  county  falling  within  its  purview,  may  establish 
a  sanitary  district  wherein  sewers  may  be  constructed 
for  draining  the  same  and  the  cost  may  be  assessed 
against  **all  the  lands  lying  within  such  sanitary  dis- 
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trict/'  But  the  act  neither  by  its  terms,  nor  legal  im- 
port, prevents  the  city  from  exercising  any  charter 
powers  possessed  by  it  as  to  building  sewers  or  estab- 
lishing sewer  districts  and  assessing  the  benefits  there- 
of against  the  property  lying  within  them.  The  stat- 
ute only  provides  for  joint  action  between  a  city  and  a 
contiguous  county  when  the  authorities  representing 
the  two  corporations,  see  fit  to  take  the  necessary  steps 
to  avail  themselves  of  the  provisions  of  the  law.  The 
statute  is  not  mandatory,  but  optional,  and  neither 
the  city  nor  the  county  lose  any  charter  or  legal  powers 
as  to  the  construction  of  sewers  in  their  respective 
limits,  by  failing  or  omitting  to  take  advantage  of  the 
provisions  of  the  general  law.  The  charter  of  the 
city  of  St.  Louis  is  judicially  cognizable  by  us.  All 
its  provisions  for  the  building  of  sewers,  the  establish- 
ment of  sewer  districts,  letting  of  contracts,  the  assess- 
ment against  the  property  benefited  of  the  cost  there- 
of, and  the  issuance  of  tax  bills,  appear  to  have  been 
observed  in  the  present  case  in  the  ordinance  regularly 
enacted  by  the  Municipal  Assembly  by  virtue  of  the 
discretion  entrusted  to  it.  The  validity  of  this  ordi- 
nance is  not  affected  by  the  fact  that  the  city  of  St. 
Louis  might  have  availed  itself  of  the  provisions  of  the 
act  of  1905,  if  the  county  in  which  the  outlying  lands  are 
situated,  had  been  wiUtng  to  act  in  concert  with  it. 
We  therefore  overrule  the  assignment  of  error  that 
the  ordinance  in  question  is  rendered  invalid  by  the 
provisions  of  the  act  of  the  Legislature  of  1905,  or 
by  the  failure  of  the  city  to  avail  itself  of  that  method 
of  constructing  the  sewers  through  the  district  where 
plaintiff  is  situated. 

II.     It  is  next  urged  by  the  appellant  that  be- 
cause this  sewer  was  constructed  of  greater  dimen- 
sawer:  Tax  to       sions  than  was  otherwise  necessary,  in 
Drain  Outlying      order   to   Carry  off  the  waters   of  a 
g  er    roun  .      g|.j.gam  (south  fork  of  Gingrass  Creek) 
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which  drained  an  area  outside  as  well  as  with- 
in the  city,  an  additional  cost  of  construction 
was  incurred,  which  is  not  chargeable  against  the  prop- 
erty of  the  plaintiff  or  other  property-owners,  and 
that  the  ordinance  providing  for  this  construction  is 
void,  and  the  tax  bill  issued  thereunder  is  unjust  above 
the  amount  tendered  by  the  plaintiff. 

The  ordinance  under  which  the  tax  bill  soup^ht 
to  be  cancelled  was  issued  was  enacted  in  conformitj^ 
with  the  charter  of  the  city  of  St.  Louis  as  amended 
in  1901.  [Charter,  art.  6,  sees.  20, 22.]  It  has  been  uni- 
formly held  that  the  action  of  the  city  legislature  in 
pursuance  of  charter  powers,  in  establishing  a  district 
to  be  benefited  by  sewers  or  other  public  improve- 
ments so  as  to  justify  a  special  assessment  against 
the  property  lying  within  the  district,  is  conclusive,  i'^ 
the  absence  of  any  evidence  that  it  was  procured  by 
fraud  or  proof  that  it  is  manifestly  arbitrary  or  un- 
reasonable, or  that  the  assessment  is  palpably  unjust 
and  oppressive.  [Cooley  on  Tax.  (3  Ed.),  p.  1256-7-8; 
McGhee  v.  Walsh,  249  Mo.  266;  Heman  v.  Schulte, 
166  Mo.  1.  c.  417;  Heman  v.  Allen,  156  Mo.  1.  c.  5^3; 
Prior  V.  Const.  Co.,  170  Mo.  439;  City  of  St.  Loins 
V.  Fischer,  167  Mo.  1.  c.  663;  State  v.  Light  &  Power 
Co.,  246  Mo.  653;  State  v.  Light  &  Dev.  Co.,  246  Mo. 
618;  Bank  v.  Woosyen,  147  Mo.  1.  c.  483;  Sldnker  -r^ 
Heman,  148  Mo.  349.] 

The  record  in  this  case  discloses  that  the  water- 
shed served  by  this  sewer,  laid  partly  outside  the  city 
limits,  was  traversed  by  the  south  fork  of  Gingrass 
Creek,  which  was  a  small  stream  practically  dry  ex- 
cept in  wet  weather.  No  sewer  could  be  built  of  insuffi- 
cient capacity  to  carry  off  the  accumulation  and  drain- 
age of  this  stream,  without  exposing  the  property- 
owners  to  the  dangers  of  an  overflow  of  the  creek  at 
every  rainfall.  Necessarily  the  sewer,  in  order  to 
accomplish  its  purpose,  must  be  built  big  enough  to 
enclose  and  carry  off  the  polluted  waters  of  Gingra^s 
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Creek.  The  existence  of  the  stream  was  due  to  the 
topography  of  the  watersheds,  and  that  fact  made  it 
the  duty  of  the  city  to  provide  a  sewer  adequate  to 
the  demands  created  by  natural  conditions  in  the  la 
cality  to  be  drained.  The  lot  purchased  by  the  plain 
tiff  was  located  in  such  surroundings  as  to  make  i* 
a  servient  estate  and  was  specially  benelBted  in  pro- 
portion to  the  protection  which  the  sewer,  thus  con- 
structed, gave  it  against  the  damage  from  the  flowage 
from  higher  ground.  This  specific  benefit  was  the  legal 
basis  of  an  assessment  equivalent  to  the  proportion  of 
the  cost  of  the  sewer  justly  chargeable  against  plain- 
tiff's lot,  and  if  the  $80.14,  instead  of  $60  (which  plain- 
tiff paid  into  court),  was  assessed  because  the  sewer 
was  made  large  enough  to  carry  off  the  drainage  which 
accumulated  in  the  natural  water  course,  then  no  consti- 
tutional right  of  plaintiff's  was  violated;  for  the  tax 
represented  only  the  special  benefit  accruing  to  it  and 
other  property-owners  in  the  district  through  which 
this  stream  ran,  and  was  therefore  in  strict  accordance 
with  the  established  law  governing  such  assessments. 
We  conclude  that  this  assignment  of  error  is  not 
well  taken. 

m.     It  is  contended  by  the  appellant  that  the 
ordinance  in  question  was  enacted  by  a  corrupt  agree- 
ment entered  into  by  the  city  of  St.  Louis  and  the  man- 
agers of  Calvary  cemetery,  which  was 
Corrupt  Bargain     ^  considerable  property-owner  in  the 

Between  City  and  ,.  .         •  Vt  i    . -i 

Land  Owner.  section  whcrem  a  public  sewer  was  laid. 
A  careful  examination  of  the  evidence 
touching  this  contention  discloses  no  substantial  testi- 
mony in  its  support.  There  was  some  correspondence 
between  the  city  and  the  managers  of  the  cemetery 
association  relative  to  the  obtention  of  a  right  of  way 
through  its  grounds,  which  resulted  in  contracts  be- 
tween them,  granting  a  right  of  way  and  agreeing  to 
pay  $10,000  to  the  city,  and  requiring  the  contractor 
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to  fill  up  Gingrass  Creek  with  the  earth  excavated  in 
digging  the  sewer.  But  there  is  a  total  failure  of 
proof  of  any  corruption  or  bribery  connected  with 
these  transactions  or  that  the  city  was  influenced  in 
the  exercise  of  its  legislative  discretion  by  any  im- 
proper motive  or  that  there  was  any  intention  on  the 
part  of  the  managers  of  the  cemetery  association  to  do 
so. 

Neither  is  there  any  evidence  in  this  record  that 
the  contractor  who  built  the  sewer  which  drained 
plaintiff's  property  with  its  knowledge  and  without 
any  protest  or  objection,  had  any  notice  of  the  alleged 
fraudulent  conduct  of  the  city  officers  and  the  managers 
of  the  cemetery  association.  That  he  could  not  other- 
wise be  prejudiced,  even  if  such  misconduct  had  been 
shown,  is  well  settled.  [  Jaicks  v.  Merrill,  201  Mo.  1.  c. 
110;  Paving  Co.  v.  Field,  188  Mo.  182;  Bank  v.  Hutton, 
224  Mo.  42;  Lumber  Co.  v.  Crommer,  202  Mo.  1.  c.  521; 
Strong  V.  Whybaxk,  204  Mo.  1.  c.  348.] 

The  judgment  of  the  trial  court  is  affirmed. 

All  concur.    Woodson,  J.,  in  result. 


BERTRAM  J.  BUSSIERE'S  ADMINISTRATOR; 
WILLIAM  R.  FOSTER,  Appellant,  v.  T.  M.  SAY- 
MAN. 

In  Banc,  April  2,  1914. 

1.  JURISDICTION:  Transfer  of  Causes  From  Court  of  Appeals^ 
The  Supreme  Court  has  Jurisdiction  where  a  cause  has  been 
transferred  to  it  by  a  court  of  appeals  on  the  ground  that  its 
decision  therein  is  in  conflict  with  a  prior  decision  of  another 
court  of  appeals,  although  the  court  of  appeals  in  the  cause 
transferred  followed  the  last  previous  ruling  of  the  Supreme 
court 

2.  APPEAL:  Statutory.  Appeals  are  wholly  statutory,  and  there 
can  be  no  appeal  unless  the  statute  authorizes  it 
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3.  — :  From  Order  Setting  Aside  Default  Judgment.  There 
can  be  no  appeal  from  an  order  setting  aside  a  default  Judg- 
ment, entered  after  default  noted  and  inquiry  as  to  damages 
had.  So  that  where  defendant  was  duly  summoned  more  than 
thirty  days  before  the  first  day  of  the  term,  but  defaulted  and 
came  not,  and  an  interlocutory  judgment  was  entered  against 
him  and  the  cause  continued;  and  at  the  next  term  the  cause 
came  on  for  hearing,  and  defendant  though  duly  called  came 
not,  and  an  inquiry  of  damages  was  had  and  after  the  evidence 
was  heard  judgment  for  plaintiff  was  rendered;  and  thereafter 
and  during  the  same  term  defendant  appeared  and  by  his 
motion  in  writing  moved  the  court  to  set  aside  thie  judgment 
rendered  against  him,  and  that  motion  was  sustained  and  an 
order  made  setting  aside  the  judgment,  plaintiff  is  not  entitled 
to  an  appeal  from  said  order.  [Following  Crossland  v.  Admire, 
118  Mo.  87,  and  disapproving  Miller  v.  Crawford,  140  Mo.  App. 
711.] 


: :  Final  Judgment.    The  words  of  Sec.  2088,  R.  S. 

1909,  allowing  an  appeal  "from  any  special  order  after  final 
judgment  in  the  cause,"  do  not  authorize  an  appeal  from  an 
order  setting  aside  a  judgment  by  default,  because  if  the 
judgment  is  set  aside  there  is  no  final  judgment. 


5.  ;    — — :    In    Case    of   Personal  Service:   Query.    The 

query  is  raised  in  this  case  as  to  whether  Sees.  2101  and  2104^ 
R.  S.  1909  (concerning  the  setting  aside  of  default  judgments 
and  the  review  of  judgments),  apply  or  were  ever  intended  to 
apply  to  any  defendant  who  was  personally  served,  or  to  a  de- 
fendant who  appeared  after  substituted  service,  and  as  to 
whether  or  not  they  should  be  restricted  to  apply  to  those  de- 
fendants only  who  are  brought  in  by  publication  and  do  not 
appear  at  all;  but  the  query  is  not  answered,  because  its  answer 
is  not  necessary  to  a  proper  decision  of  the  case  in  liand. 

Appeal   from   St.   Louis    City   Circuit   Court. — Eon^ 
James  E.  Withrow,  Judge. 

Appeal  dismissed. 

Frank  A.  Habig  and  Charles  A.  Bouts  for  appel- 
lant. 

Leahy,  Saunders  <&  Berth  for  respondent. 

FAEIS,  J.— This  case  comes  to  upon  the  certif- 
icate of  the  St.  Louis  Courtof  Appeals,  for  the  reason 
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that  in  the  opinion  of  that  conrt  the  conclusion  reached 
by  it  herein,  while  following  this  court,  is  in  conflict 
with  the  opinion  of  the  Kansas  City  Court  of  Appeals 
in  the  case  of  Miller  v.  Crawford,  140  Mo,  App.  711. 
The  facts  and  the  point  first  mooted  appear  from  the 
8ta;tement  of  the  learned  judge  who  wrote  the  opinion 
of  the  court,  thus : 

**This  is  an  appeal  from  an  order  of  the  court 
setting  aside  a  final  judgment  by  default,  and  the  im- 
mediate question  for  consideration  pertains  to  the  right 
of  appeal  in  such  cases.  The  suit  is  on  account  for  the 
reasonable  value  of  advertising  placed  by  defendant 
for  plaintiff  under  a  contract. '*  [Apparently  in  the 
preceding  clause  the  words  *' defendant'*  and  '* plain- 
tiff have  been  transposed  by  a  typographical  error. 
Since  the  rendition  of  the  opinion  herein  by  the  St. 
Louis  Court  of  Appeals  plaintiff  has  died  and  the  case 
has  been  properly  revived  in  the  name  of  his  adminis- 
trator.] 

**It  appears  that  defendant  was  duly  summoned 
more  than  thirty  days  before  to  answer  plaintiff's  pe- 
tition on  the  first  day  of  the  October  term,  1910,  but 
he  defaulted  and  came  not.  Thereafter,  and  during 
the  October  term  of  court,  to-wit,  on  November  25^ 
1910,  an  interlocutory  judgment  by  default  was  entered 
against  defendant  and  the  cause  continued.  At  and 
during  the  succeeding  December  term,  1910,  of  the 
court,  and  on  the  fourth  day  of  January,  1911,  the 
cause  came  on  for  hearing,  and  an  inquiry  of  damages 
was  had.  Defendant,  though  duly  called,  came  not, 
and  after  the  evidence  was  heard,  the  court  gave  judg- 
ment for  plaintiff  for  the  sum  of  $3693.95.  Fourteen 
days  thereafter,  and  during  the  same,  or  December, 

1910,  term  of  court,  and  on  the  18th  day  of  January, 

1911,  defendant  appeared  and  by  his  motion  in  writing 
moved  the  court  to  set  aside  the  judgment  rendered 
against  him.    Thereafter,  on  March  20, 1911,  and  dur- 
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ing  the  February  term,  1911,  of  the  court,  to  which  the 
motion  had  been  continued,  the  motion  to  set  aside 
the  judgment  was  sustained  by  the  court  and  by  its 
order  of  record  the  final  judgment  entered  January  4, 
1911,  was  set  aside  and  vacated/' 

From  the  action  of  the  circuit  court  in  vacating 
and  setting  aside  the  judgment  so  by  it  theretofore  ren- 
dered by  default,  plaintiff,  as  before  said,  has  ap- 
pealed. 

I.  Some  contention  is  urged  by  respondent 
against  our  jurisdiction  to  hear  and  determine  this 
<5ase,  for  the  reason,  as  averred  in  the  briefs,  that  *' the 
St.  LfOuis  Court  of  Appeals  in  Bussiere  v. 
con^'crin""  Sayman,  171  Mo.  App.  11,  in  certifying 
oecitiont.  this  case  to  the  Supreme  Court,  stated 
that  it  was  plain  that  under  the  decision 
in  Crossland  v.  Admire,  118  Mo.  87,  this  case  was  not 
appealable  (followed  in  the  case  of  Breed  v.  Hobart, 
187  Mo.  140, 1.  c.  143-144),  but  certified  it  on  the  ground 
that  an  order  of  dismissal  conflicted  with  the  decision 
of  the  Kansas  City  Court  of  Appeals  in  Miller  v.  Craw- 
ford, 140  Mo.  App.  711.  *' 

The  point  as  made  has  some  new  phases,  due  to 
the  fact  that  the  St.  Louis  Court  of  Appeals  held  to 
the  same  views  touching  whether  an  appeal  lies  upon 
the  facts  here,  as  were  held  by  the  Kansas  City  Court 
of  Appeals  in  the  case  of  Miller  v.  Crawford,  supra, 
but,  while  holding  the  opinion  that  an  appeal  lies,  the 
learned  judge  of  the  St.  Louis  Court  of  Appeals  felt 
constrained  to  follow  the  path  of  constitutional  duty 
-and  to  dismiss  this  appeal  on  the  authority  of  Cross- 
land  V.  Admire,  118  Mo.  87.  However,  we  deem  it  ab- 
solutely clear,  that  this  contention  is  not  well  taken; 
that  under  section  6  of  the  Amendment  of  1884,  to 
the  Constitution,  and  under  the  repeated  rulings  of  this 
court  construing  that  section,  this  case  has  come  to 
us  from  the  St.  Louis  Court  of  Appeals,  with  plenary 
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jurisdiction  to  hear  and  determine  it  just  **as  in  the 
case  of  jurisdiction  obtained  by  ordinary  appellate 
process/*  In  short,  we  are  empowered  to  determine 
it  because  the  Court  of  Appeals  found  and  adjudged 
that  a  conflict  existed  between  the  views  herein  ex- 
pressed by  them  (Bussiere  v.  Sayman,  171  Mo.  App. 
11),  and  the  opinion  of  the  Kansas  City  Court  of  Ap- 
peals in  the  Miller-Crawford  case,  supra.  The  state- 
ment of  the  point  and  the  facts  of  the  case  settle  it, 
without  argument.  Matters  and  things  analogous  here- 
to and  decisive  hereof,  are  discussed  in  the  late  case 
of  Epstein  v.  Pennsylvania  Railroad  Co.,  250  Mo.  1.  c. 
16.  Since  that  case  is  recent  and  settles  this  point  here 
against  the  contentions  of  respondent,  we  need  not 
again  take  up  space  with  it. 

n.  Another  strenuous  contention  of  respondent, 
to-wit,  **that  from  an  order  of  the  court  nisi  sustain- 
ing the  motion  of  defendant  to  set  aside  a  judgment 
by  default  no  appeal  is  given  by  our  statute,*'  next  de- 
serves our  attention.  If  this  contention  of  respondent 
is  well  taken,  we  must  dismiss  this  appeal.  The  St. 
Louis  Court  of  Appeals  dismissed  it  as  not  appeal- 
able; not  because  in  their  opinion  no  appeal  lay,  but 
because  this  court  in  the  case  of  Crossland  v.  Admire, 
supra,  had  held  that  no  appeal  lies  in  such  case.  In 
short,  they  give  it  as  their  opinion  that  we  are  in  error 
in  our  holding  here  on  this  itching  question,  but  they 
followed  us  as  in  duty  bound.  [Sec.  6,  Aniendment  of 
1884  to  Constitution.] 

There  is  no  sort  of  doubt  that  the  case  of  Miller 
V.  Crawford,  140  Mo.  App.  711,  is  in  direct  conflict  with 
the  holding  of  the  Supreme  Court  in  the  case  of  Cross- 
land  V.  Admire,  118  Mo.  87.  Neither  is  there  any 
doubt  that  the  rulings  of  the  appellate  courts  of  this 
State  are  almost  irreconcilable,  and  that  the  whole 
question  is  now  by  many  diverse  rulings  in  almost 
inextricable  confusion.     This  confusion  began  since 
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the  amendment  of  1891  to  the  statute  which  confers 
the  right  of  appeals  in  civil  cases.  In  the  latter  year 
this  section  was  so  amended  as  to  largely  increase 
the  number  of  interlocutory — as  contradistinguished 
from  final— orders  from  which  in  a  pending  case  ap- 
peals might  be  taken.  [Laws  1891,  p.  70.]  Ever 
since  1891  (except  for  the  amendment  of  1895,  con- 
ferring the  right  of  appeal  from  certain  interlocutory 
orders  concerning  receivers.  Laws  1895,  p.  91,  and  not 
pertinent  to  this  discussion,  and  pertinent  only  as  one 
of  the  reasons  why  this  court  cannot  keep  up  with 
its  docket),  this  section  has  read  thus: 

''Any  party  to  a  Suit  aggrieved  by  any  judgment 
of  any  circuit  court  in  any  civil  cause  from  which  an 
appeal  is  not  prohibited  by  the  Constitution,  may  take 
his  appeal  to  a  court  having  appellate  jurisdiction 
from  any  order  granting  a  new  trial,  or  in  arrest  of 
judgment,  or  order  refusing  to  revoke,  modify  or 
change  an  interlocutory  order  appointing  a  receiver 
or  receivers,  or  dissolving  an  injunction,  or  from  any 
interlocutory  judgments  in  actions  of  partition  which 
determine  the  rights  of  the  parties,  or  from  any  final 
judgment  in  the  case,  or  from  any  special  order  after 
final  judgment  in  the  cause;  but  a  failure  to  appeal 
from  any  action  or  decision  of  the  court  before  final 
judgment  shall  not  prejudice  the  right  of  the  part)' 
so  failing  to  have  the  action  of  the  trial  court  reviewed 
on  an  appeal  taken  from  the  final  judgment  in  the 
case.  The  Supreme  Court  shall  summarily  hear  and 
determine  all  appeals  from  orders  refusing  to  revoke, 
modify  or  change  an  interlocutory  order  appointing 
a  receiver  or  receivers,  and  for  that  purpose  shall,  on 
motion,  advance  the  same  on  its  docket/'  [B.  S.  1909, 
sec.  2038.] 

It  is  a  minor  premise  to  this  discussion  that  ap- 
peals are  wholly  creatures  of  the  statute,  and  that  the 
right  of  appeal  does  not  exist  except  where  expressly 
given.     This  is  fundamental,  or  if  not  fundamental, 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  309 

Busslere's  Administrator  v.  Sayman. 

well-settled.  [Snoddy  v.  Pettis  County,  45  Mo.  361; 
Ackerman  v.  Green,  201  Mo.  231 ;  State  ex  rel.  v.  Mc- 
Elhinney,  241  Mo.  592;  State  v.  Vaughn,  83  Mo.  App. 
457.]  Clearly  then  unless  the  section  above  set  out,  by 
virtue  of  the  amendments  made  thereto  in  1891,  confers 
the  right  of  appeal  in  this  sort  of  case  at  the  stage  at- 
tained herein  when  this  appeal  was  taken,  this  appeal 
was  premature  and  must  be  dismissed. 

It  is  not  necessary  to  here  collate,  or  even  refer 
to,  the  many  early  cases  upon  this  question.  But  as 
forecast,  since  the  amendment  of  1891  caused  all  the 
trouble,  we  need  not  go  beyond  it;  prior  holdings  of 
our  courts  on  this  point  prove  nothing. 

The  first  case  in  this  court  after  the  statute  was 
amended  in  1891  which  dealt  with  this  matter  of 
whether  an  appeal  lies  in  this  sort  of  case,  was  the 
case  of  Crossland  v.  Admire,  118  Mo.  87,  which  was 
decided  in  1893.  There  the  section  of  the  statute  as  it 
now  stands— so  far  as  this  question  goes — ^was  before 
the  court,  but  it  was  ruled  nevertheless,  that  an  appeal 
does  not  lie  to  a  plaintiff  from  an  order  of  the  circuit 
court  vacating  a  default  judgment.  While  the  argu- 
ment of  the  court  in  the  opinion  in  that  case  is  largely 
directed  to  the  question  whether  such  a  case  is  appeal- 
able because  it  is  an  appeal  taken  from  '*an  order 
granting  a  new  trial,*'  yet  the  case  was  upon  the  facts 
on  all-fours  with  the  instant  case  and  it  was  the  duty 
of  the  court  to  hold  in  judgment  every  i)oint  and  clause 
of  section  2038,  by  which  jurisdiction  of  the  appeal 
could  be  retained.  We  must  assume,  therefore,  that  the 
learned  jurist  who  wrote  the  opinion  of  the  court  did 
so  and  that  he  looked  at  the  matter  from  every  angle. 
If  we  are  to  hold  that  this  appeal  will  lie,  we  must  over- 
rule the  Crossland-Admire  case.  This  court  assumed 
jurisdiction  in  the  case  of  Hulbert  v.  Tredway,  159  Mo. 
665,  which  was  an  appeal  by  plaintiff  from  an  order 
vacating  a  judgment  nil  dicit^  and  not  on  default,  but 
which  is  on  every  principle  involved  on  all-fours  with 
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the  instant  case.  In  that  case  no  question  whatever 
as  to  the  existence  of  the  right  of  appeal  in  plaintiff 
was  raised,  nor  was  the  point  held  under  judgment. 
The  ruling  in  the  Crossland- Admire  case  was  followed 
in  the  ease  of  Breed  v.  Hobart,  187  Mo.  140,  which  latter 
ease  was,  however,  decided  correctly  without  any 
doubt,  since  the  motion  to  vacate  the  default  judg- 
ment was  filed  therein  after  the  default  was  noted, 
but  before  an  inquiry  as  to  the  damages  was  had,  and 
before  any  final  judgment  was  rendered.  In  the  case 
of  Miller  v.  Crawford,  140  Mo.  App.  711,  it  is  incor- 
rectly assumed  and  stated  that  the  appeals  were  taken 
in  both  the  case  of  Crossland  v.  Admire  and  the  Breed- 
Hobart  case  after  default  was  noted,  but  before  an 
inquiry  as  to  damages  was  had  or  any  final  judgment 
was  rendered.  As  to  the  Crossland-Admire  case,  tho 
learned  Kansas  City  Court  of  Appeals  was  in  error  in 
thus  assuming.  So  that  the  Miller-Crawford  case  is  in 
direct  conflict  with  the  holding  of  this  court  in  the 
Crossland-Admire  case,  but  not  so  in  conflict  with  the 
Breed-Hobart  case. 

Learned  counsel  for  appellant  calls  our  attention 
to  the  cases  of  Bank  v.  Eingston,  204  Mo.  687 ;  State 
ex  rel.  v.  Eiley,  219  Mo.  1.  c.  695;  Ewart  v.  Peniston, 
233  Mo.  695,  and  Shuck  v.  Lawton,  249  Mo.  168,  as  be- 
ing cases  where  this  court  assumed  and  held  jurisdic- 
tion on  appeals  of  the  identical  sort  here  in  question 
and  in  controversy,  but  wherein  they  concede  the  point 
was  not  mooted  or  passed  on.  We  have  examined  all 
of  these  cases  and  are  wholly  unable  to  detect  in  them 
any  similitude,  except  by  faint  analogy,  and  by  an  ap- 
plication of  a  sort  of  cy  pres  doctrine,  which  doctrine 
in  such  case  (and  in  fact  always  when  transplanted 
from  its  usual  legal  habitat)  is  never  satisfying  and 
often  dangerous.  The  case  of  Bank  v.  Kingston,  2(M: 
Mo.  687,  was  a  petition  in  the  nature  of  a  bill  in  review 
filed  by  defendants  who  had  neither  been  personally 
served^  nor  appeared  in  the  case.    For  such  a  situation 
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plain  statutes  not  involved  in  any  wise  in  the  instant 
case  would  seem  to  be  ample  to  afford  relief.  [Sees. 
2101-2104,  E.  S.  1909.]  Both  the  cases  of  State  ex 
rel.  V.  Biley,  supra,  and  Shuck  v.  Lawton,  supra,  were 
cases  where  the  judgment  rendered  was  attacked  for 
errors  of  fact,  in  the  one  case  patent  of  record  and 
destroying  jurisdiction  (Shuck  v.  Lawton,  supra),  and 
in  the  other  for  an  error  of  fact  made  to  appear  and 
supported  by  evidence  dehors  the  record,  which  pro- 
cedure it  was  said  in  that  case  (State  ex  rel.  v.  Eiley^ 
219  Mo.  1.  c  695),  *'is  in  the  nature  of  an  independent 
and  direct  attack  upon  the  judgment  in  the  court  com- 
mitting the  error. '*  In  other  words,  these  two  cases  in 
a  way  applied  our  code  of  procedure  to  a  condition  to 
which  formerly  the  writ  of  error  coram  nobis  was  ap- 
plied at  common  law.  The  case  of  Ewart  v.  Peniston, 
supra,  waa  not  a  default  judgment  at  all.  The  diief 
point  held  in  it  was  touching  the  power  inherent  in 
courts  to  so  far  retain  their  orders  and  judgments  in 
the  breast  of  the  court  during  the  term  at  which  such 
orders  were  made,  as  that  for  good  cause  shown  and 
in  the  interest  of  right  and  justice  the  same  could 
be  set  aside  by  the  court  siui  sponte.  With  this  doc- 
trine, which  we  deem  just,  sane  and  wholesome,  we 
have, no  quarrel. 

Some  of  the  cases  to  which  our  attention  has  been 
called,  are  cases  where  the  defendants  against  whom 
default  judgments  were  taken,  appealed,  upon  the  re- 
fusal of  the  court  nisi  to  set  aside  such  judgments.  It 
needs  no  argument  or  discussion  to  demonstrate  that 
since  a  defendant,  when  he  fails  to  get  favorable  action 
on  his  motion  to  vacate  a  judgment  by  default,  has 
reached  the  last  ditch,  unless  an  appeal  lies  to  him 
the  judgment  as  to  him  is  absolutely  a  **  final  judg- 
ment in  the  case''  (Section  2038,  supra).  Manifestly 
such  an  appeal  may  be  justified  for  several  other  rea- 
sons; even  with  some  degree  of  logic  for  that  it  is  "a 
special  order  made  after  final  judgment  in  a  case.'^ 
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For  there  is  then  as  to  such  defendant  an  existing 
final  judgment  to  which  the  motion  to  vacate  is  an- 
cillary. Whether  in  such  case  the  plaintiff  or  the  de- 
f endaot  prevail  in  the  motion  makes  a  vast  difference 
in  the  result  and  likewise  in  the  law,  just  as  there  is 
always  a  vast  difference  in  the  result  and  therefore 
in  the  law,  according  as  the  trial  court  may  exercise 
or  refuse  to  exercise  the  inherent  power  resting  in  it 
of  controlling  its  orders  and  judgments  during  the 
term  at  which  they  were  made. 

We  are  led  then  by  this  discussion  and  examina- 
tion of  cases  ruled  and  cited,  back  to  the  question  of 
whether  we  should  follow  the  case  of  Crossland  v.  Ad- 
mire, 118  Mo.  87,  decided  by  this  court,  or  the  case  of 
Miller  v.  Crawford,  140  Mo.  App.  611,  decided  by  the 
Kansas  City  Court  of  Appeals.  The  Crossland-Ad- 
mire  case  as  we  find  is  the  only  one  in  direct  i)oint 
where  we  have  ruled  on  this  identical  question,  and 
the  Miller-Crawford  case  is  likewise  the  only  one  we 
have  found  where  the  courts  of  appeals  have  so  decided 
this  point.  The  St.  Louis  Court  of  Appeals  argue 
in  their  opinion  in  the  instant  case  the  correctness  of 
the  holding  in  the  case  of  Miller  v.  Crawford,  supra, 
but  for  the  reasons  already  set  out  they  do  not  so  rule. 
The  case  of  Billingham  v.  Miller,  115  Mo.  App.  154, 
as  to  the  question  actually  before  the  court  and  there 
ruled,  illustrates  what  we  suggest  above  as  to  the  differ- 
ence in  result  as  well  as  in  law,  according  as  the  court 
below  sustains  or  overrules  the  motion  to  vacate.  In 
the  latter  case  the  learned  jurist  who  wrote  the  opinion 
of  the  St.  Louis  Court  of  Appeals,  by  way  of  dictum 
and  arguendo,  suggested  that  while  no  relief  could, 
upon  the  facts  in  that  case,  be  afforded  to  defendant 
who  had  appealed,  yet  ** a  party  in  default  may  obtain 
relief  against  a  judgment  even  after  it  is  final  if  he  has 
good  grounds  and  adopts  the  proper  procedure; 
namely,  that  prescribed  by  section  2101  of  the  Revised 
Statutes.''     (Italics  and  change   of    section   number 
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OUTS.)  This  dictum  was  followed  as  a  rule  of  decision 
by  the  Kansas  City  Conrt  of  Appeals  in  the  recent 
case  of  Santa  Fe  Car  Icing  Co.  v.  Kemper,  166  Mo. 
App.  613,  which  latter  case  therefore  though  similar 
on  its  facts  to  the  instant  case,  is  not  in  conflict  here- 
with, and  does  not  follow  the  Miller-Crawford  case, 
snpra.  We  may  suggest  parenthetically  a  query  here 
as  to  whether,  their  history  and  the  rulings  thereon 
being  regarded  (Smoot  v.  Judd,  184  Mo.  508;  Howard 
V.  Scott,  225  Mo.  1.  c.  708),  sections  2101  to  2104  do  ap- 
ply or  were  ever  intended  to  apply  to  any  defendant 
who  was  personally  served,  or  to  a  defendant  who  ap- 
peared after  substituted  service,  and  whether  it  be  not 
a  fact  that  they  are  open  to  those  defendants  only 
who  are  brought  in  by  publication  and  who  do  not  ap- 
pear in  the  case  at  alii  This  query  we  need  not  and 
do  not  answer  or  decide,  but  suggest  it  as  worthy  of 
examination  with  great  care  in  the  next  case  in  which 
it  may  be  a  live  question.  It  is  not  a  live  one  in  this 
case. 

The  choice  being  now,  as  our  examination  and  dis- 
cussion of  all  of  the  cases  found  by  us  or  called  to  our 
attention  manifestly  show,  between  our  holding  in 
one  case  and  that  of  the  Kansas  City  Court  of  Ap- 
peals, likewise  in  one  case,  we  ought  in  the  interest  of 
justice  and  fairness  to  examine  and  analyze  the  sole 
reason  upon  which,  if  it  exists,  the  right  of  appeal  here 
must  be  bottomed.  Turning  to  section  2038,  we  note 
that  the  only  language  upon  which  a  doubt  can  hang 
is  that  found  in  the  clause:  ''or  from  any  special  order 
after  final  judgment  in  the  cause.  *'  From  this  lan- 
guage it  is  urged  and  argued  and  held  the  right  of 
appeal  arises  here.  [Miller  v.  Crawford,  supra;  Bus- 
siere  v.  Sayman,  supra.]  But  when  we  carefully  look 
to  the  words  used  is  this  clearly  or  necessarily  so! 
The  word  ''special,"  is  in  its  meaning  and  definition 
as  found  in  the  dictionaries,  so  varied,  varying  and 
"general,"  as  that  we  frankly  concede  there  is  no  argu- 
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ment  to  be  derived  from  its  use  in  the  troubling 
clause.  Is  there  here  left  any  final  judgment  in  the 
cause,  when  the  appeal  is  prayed!  Clearly  not,  be- 
cause the  motion  being  acted  on  favorably  by  the  court 
has  utterly  wiped  the  final  judgment  off  tiie  record  and 
the  earth.  It  is  not  and  cannot  be  an  appeal  after 
final  judgment,  because  to  my  mind  such  a  term  could 
be  applied  only  where  a  final  judgment  still  existed, 
not  a  case  where  it  utterly  ceased  to  exist.  I  can  readily 
see  and  appreciate  the  legal  correctness  of  an  appeal 
being  permitted  from  a  special,  i.  e.,  particular,  ancil- 
lary order,  made  after  the  rendition  of  a  final  judg- 
ment which  judgment  still  exists.  Many  such  occur  to 
my  mind,  all  of  which  we  have  held  are  appealable,  and 
so  clearly  from  the  right  conferred  by  the  identical  lan- 
guage of  the  above  clause,  for  there  is  no  other  language 
applicable,  e.  g.,  an  appeal  from  an  order  made  after 
final  judgment,  taxing  costs  (State  ex  rel.  v.  Walker,  85 
Mo.  App.  247) ;  from  an  order  made  after  final  judg- 
ment allowing  attorney's  fees  in  a  case  where  such  fees 
are  allowable,  of  which  there  are  many ;  from  an  order 
setting  aside  a  sale  on  execution  (McAnaw  v.  Matthis, 
129  Mo.  142) ;  from  an  order  assessing  damages  on  an 
injunction  bond  after  final  order  of  dissolution  thereof. 
[Railroad  v.  Sweet,  110  Mo.  App.  100.]  All  of  these 
are  ancillary  to  a  subsisting  judgment.  They  are  like- 
wise indubitably  included  in  the  category  of  matters 
appealable  by  virtue  of  the  clause  of  the  section  here 
under  discussion;  yet  they  are  not  germane  or  even 
more  than  analogous,  in  their  nature  or  legal  effect 
to  the  point  before  us.     [2  Cyc.  600,  note  34.] 

Moreover,  an  appeal  in  such  a  case  as  the  instant 
one  at  the  stage  the  same  was  taken  is  useless  and 
wholly  unnecessary.  The  amendment  of  1891  was  it- 
self largely  useless.  It  made  two  appeals  to  grow  in 
a  case  where  but  one  grew  before.  It  enabled  litigants 
to  halt  a  case  in  many  instances  in  the  middle  and  to 
come  up  to  an  appellate  court  merely  to  take  the  sense 
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of  the  court  upon  an  interlocutory  and  indecisive  point 
— sometimes  to  halt  a  case  many  times  and  take  many 
such  opinions.  [See  Little  River  Drainage  District 
cases :  Little  River  Drainage  District  v.  Tomlinson,  245 
Mo.  1 ;  Little  River  Drainage  District  v.  Railroad,  236 
Mo.  94;  State  ex  rel.  v.  Sheppard,  245  Mo.  50;  Houck 
V.  Little  River  Drainage  District,  248  Mo.  373.]  We 
are  not  condemning  this  amendment  utterly;  we  are 
merely  saying  it  was  largely  useless ;  there  may  have 
been  a  crying  evil  or  two  corrected  by  it.  But  since  the 
latter  fact,  if  it  exists,  is  not  readily  discernible,  and 
since  it  is  not  necessary  to  a  decision,  we  need  not 
pause  here  to  examine  if  it  be  so.  However,  the  sec- 
tion under  review  may  in  all  fairness  of  construction 
be  said  to  carry  upon  its  very  face  and  in  its  own  lan- 
guage this  identical  criticism  of  much  of  its  contents. 
For  it  says,  ^^but  a  failure  to  appeal  from  any  action  or 
decision  of  the  court  before  final  judgment  shall  not 
prejudice  the  right  of  the  party  so  failing  to  have  the 
action  of  the  trial  court  reviewed  on  an  appeal  taken 
from  the  final  judgment  in  the  case/^ 

Not  only  is  this  rush  and  hurry  to  appeal  on  inde- 
cisive, intermediate,  or  interlocutory  orders  unneces- 
sary as  a  general  proposition,  but  it  was  unnecessary 
here  in  the  instant  case.  Two  remedies  it  would  seem 
were  open  to  appellant  here :  (a)  he  might  have  stood 
mute  in  a  subsequent  call  of  the  case,  and  suffering  a 
dismissal  thereof,  have  appealed  (Harkness  v.  Jarvis, 
182  Mo.  231) ;  or  (b)  saving  the  point  by  a  proper  ex- 
<5eption  and  term  bill  if  need  arose,  appealed  if  he  lost 
the  whole  case,  under  ordinary  rules  regulating  ap- 
peals, and  under  the  saving  grace  of  the  language  of 
the  section  which  we  emphasize  above  by  italics.  May- 
hap, then,  the  heat  and  burden  of  appeal  would  have 
shifted  to  the  other  side  of  this  case  though  this  we  do 
not  decide. 

The  rule  that  an  appeal  does  not  lie  from  an  order 
of  the  trial  court  vacating  a  default  judgment  is  gen- 
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eral  in  the  several  jurisdictions.  [Thomas  v.  Thomas, 
10  Colo.  App.  170;  Higgins  v.  Brown,  6  Colo.  148; 
People  V.  Neal,  3  HI.  App.  181 ;  Hasten  v.  Indiana  Car 
Co.,  19  Ind.  App.  633;  Kermeyer  v.  Bailroad,  18  Kan. 
215;  Woodcock  v.  Parker,  34  Me.  593;  Boh  v.  Vitera, 
38  Neb.  333;  Ledbetter  &  Co.  v.  Vinton,  108  Ala.  644; 
Stevens  v.  Glover,  83  N.  Y.  611;  McAllister  v.  Kuhn, 
96  U,  S.  87.]  There  are  cases  to  the  contrary,  bnt  so 
nearly  unanimous  is  the  rule  against  appealability,  that 
Cyc.  states  that  such  is  the  rule  without  exception  thus : 

'*By  statute  in  some  states  special  orders  after 
final  judgment,  or  orders  on  a  summary  application 
after  judgment,  are  appealable.  But  an  order  of  the 
court  vacating  a  judgment,  order,  or  decree  theretofore 
rendered  in  the  cause,  or  refusing  to  vacate  a  judg- 
ment, order,  or  decree  theretofore  rendered,  is  not,  as  a 
rule,  appealable.  In  some  states  no  appeal  lies  from 
an  order  denying  a  motion  to  set  aside  a  default.  In 
other  states  such  orders  are  appealable.  No  appeal, 
however,  lies  from  an  order  setting  aside  a  judgment 
by  default. ''     [2  Cyc.  600-601.] 

Of  course  nothing  is  plainer  than  that  since  the 
right  to  appeal  is  wholly  statutory,  the  holdings  in 
other  jurisdictions  are  of  small  value  as  proof  of  the 
right  of  the  rule  here  urged.  But  these  cases  from 
other  jurisdictions  are  illuminating  in  determining  the 
advisability  and  necessity  of  an  appeal  in  such  a  case. 

Having  thus  carefully  examined  the  ruled  cases^ 
and  the  statutes  relied  on  as  creating  the  right  of  ap- 
peal, and  the  necessity,  or  lack  thereof,  for  an  appeal 
at  such  a  stage,  we  are  unable  to  see  any  sufficient  rea- 
son why  we  should  overrule  the  case  of  Crossland  v. 
Admire,  supra.  That  case  was  ruled  by  a  most  able 
and  painstaking  jurist,  but  recently  as  the  age  of  the 
law  is,  and  at  a  time  when  the  statute  on  this  point  was 
just  as  it  now  stands ;  it  was  so  ruled  without  dissent, 
one  judge  absent,  by  the  Division  hearing  it.  The 
conditions  have  not  changed  in  favor  of  a  different  rule. 
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It  may  well  be  that  since  a  different  rule  would  clog 
the  courts  and  hinder  and  delay  the  business  thereof, 
that  conditions  have  changed  in  favor  of  the  rule  an- 
nounced in  the  Crossland  case.  The  case  of  Miller  v. 
Crawford,  140  Mo.  App.  711,  should  be  followed  no 
longer. 

Since  these  views  result  in  dismissing  the  appeal 
herein,  we  need  not  examine  the  merits.  Let  the  ap- 
peal be  dismissed.    All  concur. 


EMMA  DORRANCE  v.  JOHN  DORRANCE, 
Appellant. 

In  Banc,  April  2,  1914. 

1.  FRAUDULENT  DIVORCE:  Equitable  Relief:  Unconstitutional 
Statute.  The  Constitution  has  expressly  conferred  equitable 
powers  on  the  courts  and  vests  the  circuit  courts  with  original 
Jurisdiction  in  all  ciyil  cases  not  otherwise  proyided  for;  and 
if  Sec.  2381,  R.  S.  1909,  forbidding  a  petition  for  the  review 
of  a  Judgment  for  divorce,  was  intended  to  prohibit  a  court  of 
equity  from  setting  aside  a  decree  obtained  by  positive  frauds 
upon  the  circuit  court  granting  it,  it  is  unconstitutional,  in  that 
it  would  be  an  unreasonable  attempt  to  shear  the  courts  of 
their  constitutional  powers. 


:  Suit  to  Annul:  And  for  Maintenance:  Misjoinder  of 
Causes.  An  objection  that  separate  causes  of  action  have  been 
improperly  Joined  in  the  one  petition  should  be  raised  either 
by  demurrer  or  answer,  and  cannot  be  raised  for  the  first  time 
on  appeal.  So  that  where  a  wife  brings  suit  to  have  a  Judgment 
for  divorce  set  aside  on  the  ground  that  it  was  obtained  by 
fraud,  an  objection,  made  for  the  first  time  on  appeal,  that 
the  trial  court  possessed  no  Jurisdiction  of  a  second  count  in 
the  petition  asking  for  an  allowance  for  maintenance,  for  the 
reason  that  a  statutory  action  for  maintenance  cannot  be  in- 
termingled or  joined  with  an  equitable  action  to  set  aside  a 
judgment  for  divorce  fraudulently  obtained,  must  be  considered 
waived.  Jurisdiction  of  equitable  actions  is  expressly  con- 
ferred upon  circuit  courts  by  both  the  Code  and  the  Consti- 
tution, and  Jurisdiction  of  an  action  of  a  married  woman  for 
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maintenance  is  expressly  conferred  on  such  courts  by  statute^ 
and  the  statutes  provide  that  an  objection  that  several  causes 
of  action  have  been  improperly  united  in  the  petition  shall 
be  raised  either  by  demurrer  or  answer,  and  if  not  so  raised 
shall  be  deemed  waived. 

3.  — — :  Maintenance  of  Wife  Ad  Interim.  Where  the  circuit 
court  has  set  aside  a  judgment  for  divorce  obtained  by  a 
husband  against  his  wife  and  restored  her  to  all  the  marital 
rights  which  she  enjoyed  before  such  divorce  was  granted, 
.  the  court  has  power  to  grant  her  an  allowance  for  mainte- 
nance between  the  time  the  fraudulent  divorce,  was  obtained 
and  the  time  it  was  set  aside,  upon  a  timely  application  there- 
for. Such  an  allowance  will  not  be  denied  on  the  ground 
that  between  such  dates  she  was  not  his  wife. 


— — :  Allowance  of  Attorne/t  Fee  for  Prosecuting  Suit  tc* 
Annul.  The  circuit  court  may  properly  allow  to  the  wife  at- 
torney's fee  for  services  rendered  by  such  attorney  in  prose- 
cuting her  suit  to  annul  the  judgment  for  divorce  obtained  by 
her  husband's  fraud,  on  the  ground  that,  both  by  statute  and 
the  common  law,  the  husband  is  compelled  to  pay  for  the 
necessaries  of  the  wife. 


6.   :  Allowance  of  Attorney's  Fee  for  Suit  for  Maintenance. 

And  likewise  the  drcuit  court  may  allow  to  the  wife  an  at- 
torney's fee  for  services  rendered  by  the  attorney  for  prose- 
cuting an  allowance  for  the  maintenance  of  the  deserted  wife 
between  the  time  a  divorce  was  fraudulently  obtained  by  her 
husband  and  the  date  such  fraudulent  judgment  was  set  aside, 
on  the  ground  that  the  unlawful  conduct  of  the  husband  has 
rendered  necessary  an  action  for  her  separate  support  But 
that  holding  is  not  to  be  understood  as  referring  to  an  allow- 
ance of  suit  money  pendente  lite  in  an  action  by  the  wife  for 
maintenance. 

Appeal  from  St.  Louis  City  Circuit  Court— Hon. 
Eugene  McQuUlin,  Judge. 

Apfirmed. 

C.  Orrick  Bishop  and  Gerson  B.  Silverman  for 
appellant. 

(1)  By  Sec.  2380,  R.  S.  1909,  appeals  in  divorce 
suits  must  be  allowed  at  the  term  in  which  the  judg- 
ment or  decree  appealed  from,  was  rendered,  or  a  writ 
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of  error  must  be  sned  out  within  sixty  days  after  the 
rendition  of  the  judgment.  Section  2381  is  as  follows : 
**No  petition  for  review  of  any  judgment  for  divorce^ 
rendered  in  any  case  arising  under  this  chapter,  shall 
be  allowed,  any  liaw  or  statute  to  the  contrary  notwith- 
standing.'^ The  amended  petition  upon  which  the 
judgment  of  the  lower  court  is  supported,  is  a  bill  of 
review;  the  statute  is  clear  and  emphatic;  the  courts 
are  powerless  to  legislate  an  exception  into  it.  In  the 
light  of  the  dissenting  opinion  by  Woodson,  J.,  in 
Dorrance  v.  Dorrance,  242  Mo.  666,  and  the  authorities 
therein  cited,  the  per  curiam  opinion  then  rendered 
ought  now  be  overruled,  and  the  Supreme  Court  in  this 
proceeding  can  correct  the  error  that  it  committed  in 
that  decision*  Salisbury  v.  Salisbury,  92  Mo.  683.  (2) 
The  court  had  no  jurisdiction  over  the  subject-matter 
alleged  in  the  second  count  of  plaintiff's  amended  peti- 
tion. The  court  had  no  power,  right,  or  jurisdiction 
to  hear  any  evidence  at  all  upon  the  second  count  of 
plaintiff's  amended  petition,  or  determine  any  alleged 
wife  abandonment  and  failure  to  support.  The  foun- 
dation and  the  jurisdiction  given  to  the  court  for  the 
enforcement  of  Sec.  8295,  R.  S.  1909,  is  that  the  plain- 
tiff, at  the  institution  of  the  suit  and  at  the  trial  of  the 
cause  under  the  second  count  of  the  petition,  must  be 
the  wife  of  the  defendant.  The  entire  record  of  this 
case,  up  to  the  20th  day  of  December,  1912,  up  to  the 
date  of  the  trial  of  this  case,  shows  that  the  efforts 
made  in  the  circuit  court  and  then  in  the  Supreme 
Court  by  way  of  obtaining  evidence,  and  by  way  of 
legal  services  rendered,  and  the  Supreme  Court's  de- 
cision itself,  in  242  Mo.  625,  shows  beyond  any  question 
at  all,  that  the  only  matter  considered,  fought  for,  and 
finally  determined  up  to  the  date  of  the  trial  of  and 
the  judgment  rendered  was  the  sole  question  in  equity 
of  setting  aside  the  alleged  fraudulently  procured  judg- 
ment for  divorce,  and  previous  to  said  trial  the  mat- 
ters contained  in  the  second  count  of  the  amended  pe- 
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tition  as  to  the  question  of  abandonment  and  refusal  to 
support  was  not  even  mentioned  by  way  of  record,  or  by 
any  of  the  attorneys  in  the  cause.  The  final  judgment 
rendered  in  the  divorce  proceeding  is  not  open  to  in- 
quiry in  Bf  collateral  proceeding,  and  such  judgment 
cannot  be  impeached  or  attacked  collaterally  by  a  party 
to  the  judgment.  Johnson  v.  Stebbins,  167  Mo.  325; 
Bedford  v.  Sykes,  168  Mo.  8.  The  want  of  jurisdic- 
tion over  the  subject  matter  of  an  action  may  be  taken 
advantage  of  at  any  time.  Henderson  v.  Henderson, 
55  Mo.  534;  State  v.  Eailroad,  187  Mo.  439;  Thomas  v. 
Mercantile  Co.,  114  Mo.  App.  109.  Want  of  jurisdic- 
tion of  the  subject  matter  cannot  be  waived.  Graves 
V.  McHugh,  55  Mo.  499;- Davis  v.  Jackaonrille,  126  Mo. 
69.  Te  entitle  the  plaintiff  to  separate  maintenance 
she  must  be  the  valid  wife.  Pyatt  v.  Pyatt,  91)  111.  App. 
210.  If  a  husband  deserts  his  wife  without  justifiable 
cause  and  fails  to  support  her,  it  shall  be  the  duty  of 
the  court  to  award  her  maintenanc3  as  long  as  the  de- 
sertion continues.  **It  is  beyond  the  power  of  the 
court  to  commingle  the  two  causes  of  action.'^  Sharpe 
V.  Sharpe,  134  Mo.  App.  281. 

Loomis  C.  Johnson  and  Horace  H.  Bla/nton  for 
respondent. 

(1)  This  court  reversed  the  judgment  of  the  cir- 
cuit court,  sustaining  a  general  demurrer  to  plaintiflf 's 
petition,  which  contained  two  counts ;  and  that  decision 
is  res  adjudicata  as  to  all  matters  contained  in  that  pe- 
tition. Dorrance  v.  Dorrance,  242  Mo.  625 ;  Story 's  Eq. 
PI.  (9  Ed.),  sec.  446,  p.  375;  Johnson  v.  United  Rail- 
ways, 243  Mo.  278;  Ins.  Co.  v.  Smith,  117  Mo.  296; 
Spratt  V.  Earley,  199  Mo.  502 ;  Chapman  v.  Railroad, 
146  Mo.  494;  Gwin  v.  Waggoner,  116  Mo.  151;  Abies  v. 
Ackley,  133  Mo.  App.  600;  Fisher  v.  Patton,  134  Mo.  51. 
(2)  The  court  had  the  inherent  power  under  its  equity 
jurisdiction  as  well  as  under  Sec.  8295,  R.  S.  1909,  to  ad- 
judge and  decree  to  plaintiff  support  and  maintenance 
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and  attorney's  fees.  2  Story's  Eq.  Jnr.  (13  Ed.),  p.  757, 
sec.  1423a;  2  Am.  &  Eng.  Ency.  of  Law  (2  Ed.),  p.  99; 
9  lb.,  pp.  739, 740;  Wyrick  v  Wyrick,  162  Mo.  App.  732 ; 
Hedrick  v.  Hedrick,  157  Mo.  App.  636 ;  Behrle  v.  Behrle, 
120  Mo.  App.  680;  Harding  v.  Harding,  144  111.  597; 
Johnson  v.  Johnson,  125  111.  510;  Long  v.  Long,  78  Mo. 
App.  32;  Cochran  v.  Cochran,  42  Neb.  612;  Smithson 
V.  Smithson,  37  Neb.  535;  Shrader  v.  Shrader,  36  Fla., 
515;  Mitchell  v.  Mitchell,  72  Pac.  1054;  Pickel  v.  Pickel, 
243  Mo.  641;  Daniels  v.  Daniels,  10  Pac.  668;  Stewart 
V.  Stewart,  141  S.  W.  (Ark.),  193.  (3)  The  marital 
relation  or  the  rights  growing  out  of  that  relation  is  the 
subject  of  this  action,  and  the  count  to  set  aside  the  de- 
cree of  divorce  for  fraud  and  the  count  for  support  and 
maintenance  were  properly  joined.  Sec.  1795,  E.  S. 
1909;  Bliss  on  Code  Pleading  (2  Ed.),  sees.  125,  126; 
Morrison  v.  Herrington,  120  Mo.  668;  Henderson  v. 
Dickey,  50  Mo.  161 ;  Ziedeman  v.  Molosky,  118  Mo.  App. 
106;  Burnside  v.  Weyman,  49  Mo.  358;  Baker  v.  Dan- 
iel, 178  Mo.  447;  Shinn  v.  Guyton,  109  Mo.  App.  557; 
McHovey  v.  Ins.  Co.,  44  Mo.  App.  428;  Blair  v.  Rail- 
road, 89  Mo.  394;  Courtney  v.  Blackwell,  150  Mo.  245; 
Duvall  V.  Tinsley,  54  Mo.  93;  Lane  v.  Dowd,  172  Mo. 
174;  Jewett  v.  Railroad,  45  Mo.  App.  58;  Hamlin  v. 
Tucker,  72  N.  C.  502. 

BROWN,  J. — ^Action  to  set  aside  divorce  and  for 
maintenance  and  suit  money.  From  a  decree  for  plain- 
tiff defendant  appeals. 

Plaintiff's  amended  petition,  upon  which  the  trial 
below  was  had,  charges  that  on  May  25, 1906,  she  was 
the  lawf td  wife  of  defendant ;  that  on  said  last  named 
date  defendant  instituted  a  suit  against  her  for  divorce 
in  the  circuit  court  of  St.  Louis  city;  that  defendant 
fraudulently  induced  said  circuit  court  to  assume  juris- 
diction of  said  suit  by  falsely  alleging  in  his  petition 
that  he  was  a  resident  of  St.  Louis  City,  when,  in  truth 
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and  in  fact,  he  was  at  that  time  a  resident  of  Chariton 
county,  Missouri. 

That  at  the  time  said  action  for  divorce  was  insti- 
tuted by  defendant  he  well  knew  that  plaintiff  was  a 
resident  of  Kansas  City,  Missouri,  and  could  be  served 
in  said  city  with  a  summons ;  that  for  the  purpose  of 
fraudulently  procuring  a  divorce  from  the  plaintiff 
without  her  knowledge,  defendant  made  and  attached 
to  said  petition  for  divorce  an  affidavit  falsely  alleg- 
ing and  reciting  ^'that  this  plaintiff  had  absconded 
from  her  usual  place  of  abode,  and  that  although  said 
John  Dorrance  had  diligently  sought  to  locate  her  he 
was  unable  to  do  so  or  to  learn  her  whereabouts, 
and  that  this  plaintiff  had  concealed  herself  so 
th^^t  the  ordinary  process  of  law  could  not  be  served 
upon  her  in  this  State,  and  praying,  therefore,  an  order 
of  said  court  that  notice  of  said  suit  be  given  by  pub- 
lication.** That  upon  such  false  allegations  in  said 
petition,  and  the  affidavit  attached  thereto,  defendant 
fraudulently  caused  and  induced  the  circuit  court  of 
said  city  of  St  Louis  to  issue  an  order  of  publication 
whereby  said  court  attempted  to  obtain  juisdiction  of 
plaintiff.  That  by  reason  of  said  fraudulent  acts  of 
plaintiff  in  brixiging  said  suit  for  divorce  in  a  county 
where  he  did  not  reside,  and  by  serving  her  with  publi- 
cation when  her  address  and  whereabouts  in  this  State 
were  personally  known  to  said  defendant,  she  obtained 
no  knowledge  of  the  pendency  of  said  action  and  made 
no  defense  thereto. 

That  on  November  9,  1906,  defendant,  by  certain 
false  and  perjured  evidence,  induced  the  circuit  court  of 
St.  Louis  City  to  grant  to  him  a  divorce  from  plaintiff 
on  grounds  which  had  no  existence  in  fact,  which  said 
divorce  was  obtained  at  an  ex  parte  hearing  without 
any  knowledge  on  the  part  of  plaintiff  that  said  suit 
had  been  instituted.  Wherefore,  plaintiff  prayed  that, 
on  account  of  the  aforesaid  fraudulent  acts  of  defend- 
ant, said  judgment  of  divorce  be  set  aside,  and  that 
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plaintiff  be  restored  to  the  marital  rights  which  existed 
between  her  and  defendant  before  said  judgment  was 
entered. 

A  second  count  in  plaintiff  *s  petition  charges  de- 
fendant with  living  in  open  adultery  with  a  negro 
woman  and  other  gross  violations  of  his  marital  obli- 
gations, whereby  it  was  rendered  impossible  for  plain- 
tiff and  defendant  to  live  together  in  the  future  as  man 
and  wife.  Wherefore,  plaintiff  prayed  that  defendant 
be  required  and  adjudged  to  pay  to  her  a  reasonable  at- 
torney's  fee  for  prosecuting  this  action;  a  reasonable 
allowance  for  her  support,  and  a  reasonable  sum  for 
her  support  during  the  pendency  of  this  action. 

To  this  petition  defendant  interposed  a  general 
demurrer,  which  was  by  the  trial  court  sustained,  and 
plaintiff  declining  to  plead  further,  a  final  judgment 
was  rendered  against  her,  from  which  she  appealed  to 
this  court.  Upon  a  hearing  of  her  appeal  by  this  court 
the  judgment  of  the  circuit  court  of  St.  Louis  City  was 
reversed,  and  the  cause  remanded.  See  Dorrance  v. 
Dorrance,  242  Mo.  625,  where  the  allegations  of  plain- 
tiff's petition  are  more  fully  recited. 

When  the  cause  was  remanded  to  the  circuit  courts 
the  defendant  filed  a  general  denial,  but  did  not,  either 
by  demurrer  or  answer,  allege  that  there  was  a  mis- 
joinder of  causes  of  action  in  plaintiff's  petition. 

Upon  a  re-trial  of  this  cause  in  the  circuit  court  of 
St.  Louis  City  on  December  20,  1912,  that  court  made 
a  finding  in  favor  of  plaintiff  on  the  first  count  of  her 
petition,  and  set  aside  the  divorce  and  adjudged  the  de- 
fendant to  pay  the  plaintiff  $7500  for  her  attorney's 
fees  in  prosecuting  this  cause.  On  the  second  count  of 
her  petition  the  finding  was  for  defendant,  and  it  was 
adjudged  that  said  second  count  be  dismissed  without 
prejudice. 

On  the  31st  day  of  December,  1912,  during  the 
same  term  at  which  the  decree  of  December  20,  1912, 
was  entered,  the  plaintiff  filed  her  motion  to  modify  the 
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judgment,  by  which  the  second  count  of  her  petition  was 
dismissed  and  to  allow  her  on  said  second  count  $6000, 
being  the  amount  expended  for  her  support  and  ex- 
penses incurred  in  prosecuting  this  cause,  and  $2500 
per  annum  for  her  permanent  separate  support  and 
maintenance.  On  January  31,  1913,  being  a  part  of 
the  same  December  term,  the  plaintiff's  motion  to 
modify  coming  on  to  be  heard,  and  both  parties  appear- 
ing, the  court  set  aside  and  vacated  its  judgment  of 
December  20, 1912,  and  the  cause  was  again  submitted 
upon  the  pleadings  and  evidence  theretofore  adduced. 
The  court  thereupon  found  in  favor  of  the  plaintiff  on 
both  counts  of  her  petition. 

On  the  first  count  the  court  set  aside  the  decree  of 
divorce,  as  prayed,  and  restored  plaintiff  to  all  her 
marital  rights  as  the  wife  of  defendant.  And  on  the 
second  coimt  in  her  petition  the  court,  of  its  own  mo- 
tion, awarded  her  $7500  attorney's  fees  incurred  in 
bringing  and  prosecuting  this  action ;  and  also  awarded 
her  $6000  for  her  support  and  maintenance  since  the 
25th  day  of  May,  1906,  and  a  further  allowance  of  $2500 
per  annum  for  her  future  support  and  maintenance, 
which  latter  amoimt  the  court  decreed  should  be  paid 
in  monthly  instalments  on  the  15th  day  of  each  month, 
beginning  on  the  15th  day  of  February,  1913;  and  re- 
tained jurisdiction  of  the  cause  for  the  entry  of  such 
further  orders  touching  the  allowance  of  maintenance 
and  suit  money  as  may  hereafter  be  deemed  proper. 

From  this  last  mentioned,  or  modified,  judgment, 
the  defendant  appealed  and,  without  bringing  up  the 
evidence  upon  which  the  judgment  is  predicated,  as- 
serts (1)  that  we  should  upon  the  record  proper  re- 
consider and  reverse  the  rule  and  decision  announced 
by  this  court  when  the  cause  was  here  upon  the  first 
appeal;  (2)  that  plaintiff  is  not  entitled  to  any  of  the 
relief  granted  to  her  under  the  second  count  of  her  pe- 
tition, because  an  action  for  maintenance  cannot  be 
coupled  with  an  action  for  equitable  relief;  (3)  that  as 
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plaintiff  was  not  the  wife  of  defendant  between  Novem- ' 
ber  9,  1906,  and  January  31, 1913  (while  the  decree  of 
divorce  was  in  force)  no  allowance  can  be  made  for  her 
support  during  that  period  of  time;  and  (4)  that  there 
is  no  law  to  support  plaintiff's  allowance  for  attorney's 
fees. 

I.    We  decline  to  recede  from  the  rules  of  law 

announced  in  our  majority  opinion  when  this  case  was 

.  here  upon  the  first  appeal.     [242  Mo. 

Relief  Agalnft         625.1 

Fraudulent  -L.  ,.        ««^-     — .      .      ,     r^,    ,    . 

Divorce.  If  secuon  2381,  Bevised   Statutes 

1909,  forbidding  a  petition  for  the  re- 
view of  a  judgment  for  divorce,  is  intended  to  prohibit 
relief  in  equity  against  such  frauds  as  were  perpe- 
trated upon  the  circuit  court  and  upon  the  plaintiff 
in  obtaining  the  divorce  granted  to  defendant,  then 
clearly  such  section  is  unconstitutional.  The  power  of 
courts  to  grant  equitable  relief  against  frauds  is  as 
firmly  interwoven  in  our  system  of  jurisprudence  as  the 
power  to  grant  relief  at  law. 

The  people  having  expressly  conferred  equitable 
powers  upon  the  courts  of  this  State  by  the  very  Con- 
stitution which  calls  such  courts  into  existence  (Sec.  1, 
art.  6,  Constitution  of  Missouri),  the  General  Assembly 
cannot  withdraw  or  unreasonably  restrict  such  powers 
without  violating  the  organic  law. 

Section  22,  article  6,  Constitution  of  Missouri, 
vests  the  circuit  courts  with  original  jurisdiction  in 
all  civil  cases  not  otherwise  provided  for.  In  the  face 
of  the  foregoing  constitutional  powers,  for  the  General 
Assembly  to  imdertake  to  nail  up  the  doors  of  the  courts 
of  equity  by  saying  to  them  that  whatever  may  be  done 
under  the  forms  of  the  divorce  statutes  is  too  sacred 
to  be  inquired  into  is  an  unthinkable  anomaly. 

n.  The  insistence  of  defendant  that  the  trial 
court  possessed  no  jurisdiction  of  the  second  count  of 
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plaintiff's  petition,  for  the  alleged  rea- 
_.  .  ,  ^      ^         son  that  a  statutory  action  for  mainte- 

Mlsjoinder  of  x  i_     •    j.  •      i    j  •    •      j 

Causes  of  Action,  nance  cannot  be  intermingled  or  joined 
with  an  eqnitable  action  to  set  aside  a 
fraudulent  divorce,  is  not  before  us  on  this  appeal,  for 
the  reason  that  defendant  waived  that  issue  by  fail- 
ing to  raise  the  question  of  misjoinder  of  causes  of  ac- 
tion by  either  demurrer  or  answer. 

This  pretended  issue  is  somewhat  stale.  Section 
1800,  Revised  Statutes  1909,  provides  that  when  it  shall 
appear  on  the  face  of  a  petition  that  **  several  causes 
of  action  have  been  improperly  united'*  the  defendant 
may  call  attention  to  such  misjoinder  by  demurrer;  and 
section  1804  provides  that  all  of  the  objections  to  a  pe- 
tition enumerated  in  section  1800  which  are  not  raised 
by  demurrer  or  answer  shall  be  deemed  waived,  ex- 
cept objections  to  the  jurisdiction  of  the  court  over  the 
subject-matter,  and  the  failure  of  the  petition  to  state 
a  cause  of  action.  Under  these  statutes  if  there  was 
a  misjoinder  of  causes  of  action  in  plaintiff's  petition, 
such  misjoinder  was  waived.  [Gardner  v.  Robertson, 
208  Mo.  605;  Hendricks  v.  CaUoway,  211  Mo.  536; 
Stone  V.  Perkins,  217  Mo.  1.  c.  604;  Jackson  v.  Johnson, 
248  Mo.  680.]  The  jurisdiction  of  equitable  actions 
is  expressly  conferred  upon  circuit  courts  both  by  the 
Code  and  the  Constitution.  [Sec.  3956,  R.  S.  1909;  Sees. 
1  and  22,  art.  6,  Constitution  of  Missouri.]  The  action 
of  a  married  woman  for  maintenance  is  expressly  con- 
ferred upon  the  circuit  court  by  section  8295,  Revised 
Statutes  1909,  so  that  there  is  no  f oimdation  for  the  as- 
sertion that  the  trial  court  did  not  possess  jurisdiction 
to  hear  and  determine  both  counts  of  plaintiff  ^s  peti- 
tion. The  defendant  seems  to  rely  almost  entirely  up- 
on Sharpe  v.  Shari)e,  134  Mo.  App.  278,  to  sustain  his 
contention  on  this  point,  but  we  do  not  think  the  Sharpe 
case  furnishes  a  basis  for  overruling  the  decisions  of 
this  court  last  above  cited. 
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in,  A  further  insistence  is  that  the  allowance 
of  $6000  to  plaintiff  for  her  support  between  May  15, 
1906,  and  the  Slst  day  of  January,  1913,  is  erroneous, 
because  the  allegations  of  plaintiff's 
Maintenance.  i)etition  show  that  during  a  part  of  that 
period  of  time  the  defendant's  decree 
of  divorce  was  in  force,  and  the  plaintiff  was,  there- 
fore, not  his  wife  and  not  entitled  to  support  from 
him. 

This  insistence  amounts  to  an  assertion  that,  not- 
withstanding plaintiff  was  guilty  of  a  gross  fraud,  both 
upon  the  court  which  granted  the  divorce  and  upon 
the  plaintiff  in  this  cause,  and,  notwithstanding  plain- 
tiff acted  with  promptness  in  her  efforts  to  undo  the 
wrongs  which  had  been  perpetrated  by  defendant,  he 
should  not  be  wholly  stripped  of  the  fruits  of  that 
transaction,  but  should  be  allowed  to  use  the  fraudu- 
lent divorce  as  a  bar  or  estoppel  against  liability  for 
failing  to  support  plaintiff  during  the  time  necessarily 
consumed  in  setting  the  divorce  aside.  For  a  plea 
that  is  entirely  outside  the  pale  of  equity  and  good 
conscience  this  alleged  estoppel  is  certainly  unique. 
If  a  precedent  were  necessary  we  would  be  strongly 
tempted  to  make  one  here  and  now,  but  precedents 
are  not  wanting.  Black,  in  the  second  edition  of  his 
work  on  Judgments,  vol.  1,  sec.  371,  says: 

**  Where  a  judgment  at  law  has  been  procured  by 
artifice  or  concealment  on  the  part  of  the  plaintiff, 
and  the  court  where  the  fraud  has  been  perpetrated 
is  not  able  to  afford  adequate  relief,  a  court  of  equity 
will  take  hold  of  the  party  who  has  committed  the 
fraud  and  will  prevent  his  using  the  judgment  to  the 
injury  of  his  adversary.'' 

In  Freeman  on  Judgments  (4  Ed.),  vol.  1,  p.  150, 
the  rule  is  announced  thus : 

**The  case  of  a  judgment  set  aside  for  irregularity 
differs  materially  from  that  of  one  reversed  upon  ap- 
peal.   In  the  latter  case,  the  error  for  which  the  judg- 


Digitized  by 


Google 


328        SUPREME  COURT  OF  MISSOURI 

Dorrance  y.  Dorrance. 

ment  is  ultimately  avoided  is  imputed  to  the  court, 
and  the  parties  are  not  left  without  protection  for  the' 
acts  which  they  have  done,  based  upon  the  judgment^ 
and  upon  their  confidence  in  the  correctness  of  the 
decision  of  the  court.  But  a  judgment  obtained  irregu- 
larly, and  against  law  or  the  practice  of  the  court,  is 
tainted  with  vices  liable  to  result  in  its  destruction, 
and  for  which  the  party  practicing  the  irregularity  is 
alone  responsible.  When,  on  account  of  these  vices,  the 
judgment  is  vacated,  the  party  guilty  of  the  irregular- 
ity seems  to  be  as  completely  without  any  means  of 
justification  as  though  no  judgment  had  ever  been 
entered.'* 

That  the  divorce  was  obtained  through  fraud  is 
the  finding  of  the  trial  court,  and  the  defendant  was 
80  well  satisfied  with  the  suflSciency  of  that  evidence 
that  he  does  not  bring  it  here  for  our  review. 

In  this  case  the  decree  of  the  circuit  court  on  the 
first  count  of  plaintiff's  petition  sets  aside  the  divorce 
and  restores  her  to  all  the  marital  rights  which  she 
enjoyed  before  such  divorce  was  granted.  Under  a 
fair  interpretation  of  that  decree  it  relates  back  to  the 
date  when  the  fraudulent  decree  of  divorce  was  entered, 
and  entitles  plaintiff  to  the  support  which  she  was  tem- 
porarily precluded  from  obtaining  by  the  existence 
of  such  a  divorce. 

No  one  should  be  permitted,  either  at  law  or  in 
equity,  to  set  up  his  own  wrongful  acts  as  a  bar  to  a 
just  cause  of  action.  In  harmony  with  this  view  is  the 
rule  that  when  one  who  has  stolen  or  fraudulently 
converted  money  of  another  is  sued  therefor  in  assump- 
sit, he  will  not  be  allowed  to  set  up  his  theft  or  wrong- 
ful conversion  as  a  defense.  [Bliss  on  Code  Pleading 
(3  Ed.),  sec.  13;  Gordon  v.  Bruner,  49  Mo.  570;  Crane 
V.  Murray,  106  Mo.  App.  697 ;  Mathes  v.  Switzer  Lum- 
ber Co.,  173  Mo.  App.  239.] 
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IV.    The  allowance  of  attorney  *s  fees  for  prose- 
cuting the  snit  to  set  aside  the  f  randu- 
Allowance  of         lent  divorce  and  for  maintenance  pre- 

Attorney's  Fees.  .  .  -.^"^    . 

sents  an  issue  possessing  some  difficul- 
ties. 

Section  8295,  Revised  Section  1909,  does  not  spe- 
cifically authorize  an  allowance  of  attorney's  fees  for 
prose<5uting  suits  for  maintenance,  but  our  courts  of 
appeals  have  uniformly  approved  such  allowances. 
[Behrle  v.  Behrle,  120  Mo.  App.  1.  c  682;  Hedrick  v. 
Hedrick,  157  Mo.  App.  1.  e.  636;  Wyrick  v.  Wyrick,  162 
Mo.  App.  723.] 

It  may  not  be  amiss  to  observe  that  so  great  is  the 
interest  of  society  in  the  husband's  duty  to  furnish 
maintenant^e  to  the  wife  whom  he  has  wrongfully  de- 
serted that  the  failure  on  his  part  to  furnish  her  rea- 
sonable support  is  made  a  criminal  offense.  [Sec. 
4495,  R  S.  1909,  as  amended  Laws  1911,  p.  193.] 

It  is  a  very  ancient  rule  of  the  common  law  that 
the  husband  is  liable  to  a  third  party  for  necessaries 
furnished  to  his  wife  when  such  husband  has  neglected 
to  supply  her  with  reasonable  support.  [21  Cyc.  1215, 
M.]  When  the  husband  without  good  cause  deserts 
his  wife  and  fails  to  furnish  her  with  such  support  as 
his  means  will  warrant,  the  services  of  an  attorney 
to  compel  such  defaulting  husband  by  suit  to  furnish 
the  maintenance  contemplated  by  section  8295,  supra, 
becomes  an  immediate  necessity  of  the  wife,  and  where, 
as  in  this  case,  the  husband's  wrongful  conduct  has 
rendered  a  suit  against  him  necessary  to  obtain  or  pre- 
serve lawful  rights  of  the  wife,  he  becomes  as  much 
liable  for  her  attorney's  fees  thus  incurred  as  he  would 
for  necessary  food,  clothing,  etc.,  purchased  by  her  on 
his  credit. 

This  view  finds  support  in  the  recent  case  of 
Horn  V.  Schmalholz  in  the  Appellate  Division  of  the 
Supreme  Court  of  New  York.  [134  N.  Y.  Supp.  652.] 
The  statutes  of  New  York  require  the  courts  of  that 


Digitized  by 


Google 


330        SUPREME  COUET  OF  MISSOUEI 

Dorrance  y.  Dorrance. 

State  to  re-fix  and  increase  the  allowance  for  the  sep- 
arate support  of  deserted  wives  when  the  hnsband^s 
financial  condition  justifies  such  increase,  and  this  was 
an  action  to  recover  from  the  husband  for  legal  services 
rendered  to  a  wife  in  prosecuting  a  suit,  whereby  a 
decree  was  obtained  in  increasing  her  allowance  for 
separate  support  from  $120  to  $200  per  month.  In 
sustaining  the  judgment  for  services  of  an  attorney 
employed  by  the  wife,  the  New  York  Court,  supra, 
said: 

**The  right  to  maintain  the  action  in  the  case  at 
bar  is  a  common  law  right,  not  dependent  upon  the 
provisions  of  the  Code  relative  to  counsel  fees,  but 
based  upon  the  continuance  of  the  marital  status  and 
the  husband's  common  law  obligation  to  protect  and 
support  the  wife  therein.  I  am  of  the  opinion  that 
when  the  Legislature  conferred  jurisdiction  upon  the 
Supreme  Court  enabling  it  to  refix  the  amount  pro- 
vided for  the  wife's  support  by  final  judgment  in  a 
separation  action,  the  common  law  liability  of  the  hus- 
band continued,  requiring  him  to  pay  for  the  legal 
services  necessarily  and  properly  employed  by  the 
wife  in  enforcing  such  legislative  rights,  in  the  same 
degree  and  to  the  same  extent  as  in  the  case  of  similar 
services  necessarily  rendered  in  the  action  prior  to 
final  judgment/' 

Under  the  common  law  the  wife  did  not  occupy  the 
exalted  position  which  she  does  at  the  present  time, 
and,  while  she  could  purchase  necessary  supplies  on 
the  credit  of  her  husband,  she  could  not  maintain  a 
suit  to  compel  him  to  support  her.  [2  Story's  Equity 
Jurisprudence  (13  Ed.),  p.  756.]  See  also  page  757 
of  the  same  volume,  where  the  announcement  is  made 
that  a  more  liberal  rule  prevails  in  America  for  safe- 
guarding the  rights  of  wives  whose  husbands  have 
deserted  them  without  cause.  Section  8295,  supra,  did 
not  create  any  new  duty  on  the  part  of  the  husband. 
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It  only  furnished  a  statutory  remedy  for  enforcing 
rights  of  the  wife  which  are  as  old  as  civilization. 

We  approve  the  ruling  of  our  courts  of  appeals  that 
the  wife  is  entitled  to  suit  money  when  the  unlawful 
conduct  of  her  husband  has  rendered  necessary  an 
action  for  her  separate  support.  Such  rule  is  emi- 
nently just  and  supported  by  the  promptings  of  en- 
lightened civilization. 

By  what  is  here  said  we  do  not  wish  to  be  under- 
stood as  referring  to  an  allowance  for  suit  money  pen- 
dente lite  in  an  action  by  the  wife  for  maintenance.  In 
the  action  at  bar  the  wife's  right  to  maintenance  has 
been  determined  upon  a  full  trial. 

In  this  case  the  wrongful  conduct  of  the  husband 
rendered  it  necessary  for  plaintiff  to  prosecute  a  suit 
to  annul  a  fraudulent  divorce  before  she  could  recover 
in  her  action  for  maintenance,  and  we  hold  that  the 
allowance  of  attorney's  fees  for  prosecuting  the  suit 
to  set  aside  the  divorce  were  properly  taxable  under 
the  second  count  of  her  petition.  Her  action  for  sup- 
port would  have  been  unavailing  if  it  had  not  been 
preceded  by  or  made  a  part  of  the  suit  for  mainte- 
nance. Defendant's  wrongful,  if  not  criminal  conduct, 
in  trying  to  escape  liability  for  her  support  by  pro- 
curing the  fraudulent  decree  of  divorce  was  the  very 
cause  why  a  judgment  for  her  maintenance  was  so 
difficult  to  obtain,  and  it  is  altogether  appropriate  that 
he  should  bear  the  added  expense  of  undoing  his  own 
intentional  wrong. 

The  allowance  of  $7500  for  attorney's  foes  seems 
rather  large,  but  defendant  has  not  brought  up  the 
evidence  upon  which  that  judgment  is  based,  and  cannot 
be  heard  to  challenge  its  sufficiency  here. 

V.  Plaintiff  has  filed  in  this  case  a  motion  to  dis- 
miss defendant's  appeal,  because  his  abstract  contains 
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matters  not  existing  in  the  record  proper 
Motion  to  QY  in  the  bill  of  exceptions.    The  abstract 

is  very  irregular,  and,  by  the  insertion  of 
extraneous  matters,  seems  to  be  intended  to  deceive 
the  court.  Perhaps  we  would  have  been  justified  in 
dismissing  the  appeal  without  considering  the  cause  on 
its  merits.  However,  as  the  cause  has  been  fully 
briefed  on  the  merits,  we  have  investigated  every  issue 
which  we  may  consider  under  the  record  proper,  and 
as  we  are  satisfied  that  the  judgment  shotdd  be  affirmed 
we  will  not  make  any  ruling  on  the  motion  to  dismiss. 
The  judgment  of  the  trial  court  is  affirmed.  Lamm, 
C.  J.,  and  Graves,  Paris  and  Walker,  J  J.,  concur ;  Bond, 
J.,  dissents ;  Woodson,  J.,  not  sitting. 


MARY  C.  PASH,  Appellant,  v.  CITY  OF  ST.  JO- 

SEPH. 

In  Bano,  April  2,  1914. 

1.  BENEFIT  ASSESSMENTS:  No  Benefit  District:  Park  Districts. 
A  city  cannot  condemn  land  for  park  purposes  in  a  particular 
park  district,  and  assess  benefits  or  damages  caused  by  its 
establishment,  when  no  such  district  in  fact  exists.  The  en« 
forcement  of  a  Judgment  assessing  and  levying  special  assess- 
ments on  real  property  for  the  purpose  of  purchasing  a  public 
park,  rendered  in  a  suit  begun  long  before  the  city  council 
had  divided  the  city  into  park  districts,  as  required  by  statute, 
will  be  enjoined.  Under  the  statutes  governing  the  city  of 
8t  Joseph  the  non-existence  of  a  park  district  at  the  time  a 
condemnation  suit  was  brought  to  condemn  land  for  park 
purposes  and  at  the  time  notice  was  given  of  an  order  for  the 
impaneling  of  a  Jury  to  assess  benefits  and  at  the  time  the 
court  began  to  take  evidence,  renders  void  the  verdict  re- 
turned by  the  Jury  apportioning  the  benefits  and  the  Judgment 
confirming  their  verdict 

2.  — — :  :  :  Object  of  Notice.  The  object  of  a  no- 
tice to  property  owners  of  an  order  of  court  Impaneling  a  Jury 
to  apportion  among  lot  owners  the  benefits  arising  from  the 
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condemnation  of  land  for  a  park,  is  to  permit  them  an  oppor- 
tunity to  be  heard  and  to  present  their  rights  and  interests 
for  the  consideration  of  the  jury;  and  that  object  would  be 
totally  defeated  if  there  were  when  notice  was  given  no  park 
district,  for  they  would  not  then  know  whether  or  not  their 
lots  would  be  embraced  within  the  district  for  which  they 
were  to  be  taxed. 

Appeal  from  Bachanan  Circnit  Court. — Hon.  William 
D.  Rush,  Judge. 

Beyebsed  akd  B£BfAKDED  {with  directions). 

Thomas  B.  Allen  for  appellant. 

(1)  To  render  an  assessment  for  a  public  im- 
provement valid  the  various  acts  prescribed  by  the 
statute,  must,  in  all  essential  particulars,  be  strictly 
performed ;  otherwise  the  assessment  will  be  void.  The 
rule  is  universal  and  applies  to  all  statutes  upon  the 
subject  of  taxation,  whether  for  local  government  or 
public  revenue.  No  person  can  be  held  for  a  tax  of 
any  Mnd,  except  upon  the  production  of  assessment 
against  him  made  in  the  manner  provided  by  the  taxing 
power.  Sedgewick  on  Statutes,  319;  Densley  v.  Water 
Co.,  13  Cal.  306;  Curron  v.  Shattuck,  24  Cal.  427;  Stan- 
ford V.  Worn,  27  Cal.  171;  Nickloys  v.  Conkling,  20  N. 
E.  797 ;  Smith  v.  Davis,  30  Cal.  537 ;  Taylor  v.  Dormer^ 
31  Cal.  482;  In  re  Church  Assessment,  56  N.  Y.  396; 
In  re  Blodgett,  52  How.  Pr.  121 ;  Sharp  v.  Spear,  4  Hill, 
76;  In  re  Jones,  78  Ala.  419;  1  Dillon,  Mun.  Corp.,  sec. 
91,  note.  (2)  The  statutes  require,  as  a  prerequisite 
to  the  proceedings  to  condemn  land  for  a  park,  that  the 
territory  of  the  city  be  divided  into  park  districts,  and 
the  existence  of  such  park  districts  is  a  jurisdictional 
fact  in  the  proceeding.  The  non-existence  of  park  dis- 
tricts at  the  time  the  condemnation  suit  was  brought 
rendered  the  whole  proceedings  and  the  judgment  void. 
Sec.  192,  Laws  1909;  R.  S.  1909,  sec.  8725.  (a)  The 
language  of  said  section  (8725)  is  itself  mandatory. 
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Kansas  City  v.  Mastin,  169  Mo.  93.  (b)  The  context 
of  said  section  (Sec.  192,  Laws  1909:  Sec.  8725  R.  S. 
1909)  shows  that  its  provisions  are  mandatory,  pre- 
requisite and  essential  to  a  proceeding  to  condemn  land 
for  a  park.  Laws  1909,  sees.  193-96,  201,  207-10, 213-16, 
218, 220, 228.  (c)  A  proceeding  to  condemn  land  for  a 
park  and  provide  payment  for  same  by  special  assess- 
ment on  real  property,  without  the  prior  creation  and 
existence  of  park  districts,  is  void.  This  is  pointedly 
and  clearly  evidenced  by  sec.  213,  Laws  1909  (Sec. 
.8746,  R.  S.  1909),  which  provides  that  on  acquisition 
and  payment  of  the  park  site,  the  court  shall  adjudge 
the  title  to  the  land  condemned  shall  be  in  the  city 
to  the  use  of  park  district.  How  can  a  judgment  be 
rendered  in  a  condemnation  proceeding  when  there 
was  no  park  district  to  receive  and  hold  the  beneficial 
use  of  the  land  taken  for  a  park!  (d)  The  fact  of 
prior  creation  and  existence  of  park  districts  is  juris- 
dictional and  must  affirmatively  appear  in  the  special 
ordinance  authorizing  the  condemnatiom  proceeding 
which  performs  the  office  of  the  petition  in  the  suit, 
(e)  The  admission  by  demurrer  in  this  case  that 
there  were  no  park  districts  created  or  in  existence  at 
the  institution  of  the  condemnation  proceedings  is  fatal 
to  the  proceeding  and  judgment  rendered  therein.  (3) 
The  power  to  establish  a  park  in  a  city  of  the  first  class 
is  predicated  and  dependent  on  the  initiation  of  the 
park  board  and  statutory  procedure.  The  city  cannot 
establish  a  park  except  upon  recommendation  and  au- 
thority of  the  park  board  and  according  to  the  pro- 
cedure set  forth  in  the  statute.  Billings  v.  Chicago, 
167  lU.  337;  Chicago  v.  Carpenter,  201  111.  402;  Park 
Comrs.  V.  Chicago,  152  HI.  392.  Where  a  charter  pro- 
vision provides  that  certain  improvements  shall  be 
constructed  on  a  certain  plan,  to  be  adopted  by  the 
city  council,  the  city  has  no  power  or  jurisdiction  to 
make  such  improvement  in  disregard  of  such  plan.  In 
re  School  to  Vacate  Assessment,  46  N.  Y.  179;  In  re 
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Blodgett,  52  How.  Pr.  120.  (4)  Special  ordinance  No. 
5722,  authorizing  the  condemnation  suit  is  void  and 
furnishes  no  legal  foundation  for  the  condemnation 
suit  and  conferred  no  jurisdiction  on  the  court  to  en- 
tertain the  suit.  The  section  of  the  statutes  upon  which 
the  above  ordinance  was  based  is  Section  195,  Laws 
1909  (Sec.  8728,  E.  S.  1909).  That  section  expressly 
provides  for  the  fixing  of  benefit  districts  with  refer- 
ence to  park  districts  and  a  failure  to  describe  the  bene- 
fit district  with  reference  to  park  districts  is  fatal  to 
the  ordinance.  As  we  have  seen,  the  other  charter 
provisions  make  it  obligatory  and  compulsory 
on  the  city  undertaking  to  condemn  land  for 
a  park  to  announce  and  publish,  in  the  ordinance,  the 
exact  and  particular  park  district,  or  districts  or  parts 
thereof  in  which  the  park  is  to  be  located.  A  void 
ordinance  cannot  be  made  the  basis  of  a  condemnation 
suit.  (5)  The  judgment  in  the  condemnation  pro- 
ceeding is  void.  The  ordinance  authorizing  the  pro- 
ceeding, which  performs  the  office  of  a  petition,  is  ab- 
solutely void  and,  therefore,  the  proceeding  based 
thereon  is  void.  At  the  institution  of  the  suit,  July  10, 
1911,  there  was  no  allegation  or  mention  of  the  exist- 
ence of  park  districts  and  there  were,  in  fact,  no  park 
districts  in  existence,  as  admitted  by  the  demurrer,  and 
negatived  by  the  allegation  that  park  districts  were 
created  on  January  16, 1912,  six  months  after  the  filing 
of  the  suit  and  over  two  months  after  the  condenma- 
tion  proceeding  had  been  submitted  to  the  jury.  It 
nowhere  appears  in  the  whole  record  of  the  condemna- 
tion proceeding  that  there  were,  at  any  time,  any  park 
districts. 

Frank  B.  Fulkerson  for  respondent. 

(1)  Appellant's  petition  is  fatally  defective  in 
the  following  particulars:  (a)  No  sufficient  reason 
is  given  why  a  court  of  equity  should  enjoin  the  judg- 
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ment  at  law,  rendered  in  this  case.  There  is  no  allega- 
tion that  appellant  did  not  make  the  same  defense 
below  as  here.  Nor  is  there  any  allegation  that  she 
was  prevented  at  the  hearing  of  the  original  proceed- 
ings from  making  the  defense  that  she  attempts  to 
make  here.  If  for  any  reason  Special  Ordinance  No. 
5722  is  void  now  it  was  void  from  the  beginning  and 
that  defense  was  open  to  appellant  at  the  trial  in  the 
circuit  conrt  If  she  made  the  defense  and  the  court 
ruled  against  her  below  her  remedy  was  by  appeal. 
McDonald  v.  McDonald,  242  Mo.  173;  Renfro  v.  Ren- 
f  ro,  54  Mo.  App.  429 ;  Wyman  v.  H^rdwick,  52  Mo.  App. 
621.  Appellant  must  have  exhausted  her  possible  legal 
remedies  by  appeal  or  writ  of  error  before  equity  will 
hear  her.  Railroad  v.  Maddox,  92  Mo.  469;  Stockton 
V.  Ransom,  60  Mo.  535 ;  Hotel  Assn.  v.  Parker,  58  Mo. 
327;  23  Cyc.  981,  993;  16  Am.  &  Eng.  Ency.  Law  (2 
Ed.),  p.  397;  Ratliflf  v.  Shield,  30  N.  E.  30;  Railroad 
V.  Henderson,  18  S.  W.  432;  Wame  v.  Irwin,  53  N.  E. 
926;  1  Black  on  Judgments,  sec.  393.  If  she  failed 
to  set  up  her  defense,  that  failure  on  her  part  con- 
stitutes such  negligence  as  now  precludes  her  from  set- 
ting it  up  in  this  action.  Cantwell  v.  Johnson,  236 
Mo.  575;  Meska  v.  Comwell,  145  Mo.  App.  650;  Vos- 
tine  V.  Bast,  41  Mb.  494;  Perkins  v.  Railroad,  143  Mo. 
513;  Kelly  v.  Kress,  68  Cal.  210;  Barr  v.  Post,  80  Am. 
St.  680;  Holinger  v,  Iteeme,  46  Am.  St.  402;  Hanna 
V.  Monow,  43  Ark.  107 ;  Irrigation  Co.  v.  Gildersleeve, 
174  U.  S.  603.  The  right  to  set  aside  this  judgment 
is  now  res  adjudicata.  Johnson  v.  Latta,  84  Mo.  142; 
Reilly  v.  Russell,  39  Mo.  152;  Miller  v.  Bemeoker,  46 
Mo.  194;  Dobbs  v.  Ins.  Co.,  72  Mo.  189;  Hotel  Assn. 
V.  Parker,  58  Mo.  327.  (b)  Appellant  does  not  plead 
fraud,  accident  or  mistake  as  an  excuse  for  hen  aban- 
doning her  defense  at  law  and  proceeding  in  a  court 
of  equity,  and  yet  the  authorities  in  this  State  are 
practically  imanimous  that  some  such  allegation  should 
be  pleaded.    State  ex  rel.  v.  Englemann,  86  Mo.  563; 
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Mtirpliy  V.  DeFrance,  101  Mo.  158;  Murphy  v.  De 
France,  105  Mo.  65;  liebe  v.  Liebe,  239  Mk).  158;  Koeh- 
ler  V.  Eeed,  96  N.  W.  380;  Bankers'  Union  v.  Landis, 
106  N.  W.  973;  Canada  v.  Barksdale,  6  S.  E.  10.  (c) 
Appellant's  petition  contains  no  allegation  attempt- 
ing to  excuse  or  explain  her  action  in  failing  to  set 
up  her  defense,  nor  denying  that  the  opportunity  to 
do  so  was  presented  to  her  at  the  trial  of  the  proceed- 
ings in  the  circuit  court.  Yet,  this  was  necessary,  in 
order  that  she  should  make  her  petition  good  in  a 
court  of  equity.  Carolus  v.  Koch,  72  Mo.  647 ;  Patter- 
son V.  Yjancey,  97  Mo.  App.  681 ;  Sanderson  v.  Voel- 
cher,  51  Mo.  App.  328;  Risher  v.  Roush,  2  Mo.  95;  Cad- 
waleder  v.  Atchison,  1  Mo.  659;  Cantwell  v.  Johnson, 
236  Mo.  575.  (d)  This  action  could  be  maintained 
only  when  it  appears  that  appellant  herself  is  free 
from  negligence  in  making  her  defense.  Benfro  v. 
Eenfro,  54  Mo.  App.  429;  Matson  v.  Field,  10  Mo.  100; 
Black  on  Judgments  (2  Ed.),  par.  387.  (e)  The  ap- 
pellant fails  to  allege  that  the  judgment  rendered  here- 
in is  inequitable  or  unjust.  Such  an  allegation  is  ab- 
solutely necessary  before  she  can  have  any  standing 
whatever  in  a  court  of  equity  to  enjoin  the  enforce- 
ment of  this  judgment.  Sauer  v.  City  of  Kansas,  69 
Mo.  49;  Stokes  v.  Karr,  11  Wis.  389;  Thomas  v.  Weir, 
59  Wis.  lOS;  Morris  v.  Morris,  76  Ga.  733.  (f)  Ap- 
pellant  fails  to  allege  ignorance  of  the  judgment  ren- 
dered in  this  case.  This  she  should  have  done,  if  she 
asked  relief  on  that  account.  Eldred  v.  White,  36  Pac. 
944;  Henderson  v.  Hinckley,  17  How.  443.  (g)  The 
right  of  appeal  was  open  to  appellant,  but  no  reason 
is  assigned  for  not  appealing.  Sec.  8736,  B.  S.  1909. 
(h)  If  the  cii*cuit  court  had  no  jurisdiction  in  the 
condemnation  case,  and  the  judgment  was  void  on  that 
account,  as  appellant  alleges,  a  *' court  of  equity  will 
not  interfere  to  do  a  nugatory  act''  Railroad  v.  Rey- 
nolds, 89  Mo.  146;  Ostmann  v.  Frey,  148  Mo.  App.  284; 
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Railroad  V.  Lowder,  138  Mo.  533.  (2)  Sec.  8733,  R.  S. 
1909,  is  not  in  conflict  with  sees.  3  and  4  of  art.  10  of 
the  Constitution  of  Missouri,  as  claimed  by  appellant. 
Corrigan  v.  Kansas  City,  211  Mo.  608;  Kansas  City 
V.  Bacon,  147  Mo.  259;  Farrar  v.  St.  Louis,  80  Mo. 
379;  St.  Joseph  v.  Owen,  110  Mo.  445;  Clinton  v.  Henry 
County,  115  Mo.  557;  Water  Co.  v.  Lamar,  128  Mo. 
188. 

WOODSON,  J.— This  suit  was  instituted  in  the 
circuit  court  of  Buchanan  county,  June  9,  1913,  by  the 
appellant,  in  her  own  behalf  and  that  of  several  hun- 
dred other  property-owners  similarly  situated,  to  en- 
join the  respondent,  the  city  of  St.  Joseph,  a  city  of  the 
first  class,  from  enforcing  a  judgment  of  said  court, 
rendered  January  28,  1913,  making  or  levying  special 
assessments  on  real  property  situate  therein  for  the 
purpose  of  purchasing  a  site  for  a  public  park  in  said 
city,  and  to  cancel  said  judgment  as  a  lien  upon  their 
real  estate,  and  to  remove  the  cloud  cast  thereby  upon 
the  titles  to  their  said  property. 

A  demurrer  was  filed  to  the  petition,  which  was 
by  the  court  sustained;  and  the  plaintiff  declining  to 
plead  further,  judgment  was  rendered  accordingly 
for  the  defendant.  From  that  judgment  the  plaintiff 
-duly  appealed  the  cause  to  this  court. 

The  material  facts  of  the  case,  as  stated  in  the 
petition  and  admitted  by  the  demurrer  of  the  city  to 
be  true,  are  but  few,  and  are  as  follows : 

The  city  of  St  Joseph  is  a  city  of  the  first  class ; 
and  on  February  1,  1911,  it  duly  enacted  special  ordi- 
nance numbered  5722,  condemning  certain  land  in  said 
city  for  the  purposes  of  a  public  park,  parkway,  etc., 
which  need  not  be  set  out. 

That  on  July  10, 1911,  said  city  filed  in  the  circuit 
court  of  said  city  a  certified  copy  of  said  ordinance,  as 
provided  for  by  its  charter.  That  on  said  day  said 
-court  made  an  order  fixing  August  14,  1911,  the  date 
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for  impaneling  a  jury  to  assess  the  benefits  that  would 
result  to  the  property  by  virtue  of  the  establishment 
of  said  park. 

Notice  of  said  order  was  duly  given  and  proof 
thereof  was  duly  filed  on  said  last  named  date;  and 
on  the  21st  of  same  month,  said  court  made  an  order 
impaneling  a  jury  to  assess  the  benefits. 

Thereafter,  on  November  6,  1911,  and  during  the 
October  term  of  said  court,  the  jury  was  duly  sworn 
and  the  cause  was  submitted  to  it  and  the  taking  of 
the  evidence  in  the  cause  was  begun. 

Thereafter,  on  January  16, 1912,  the  common  coun- 
cil of  said  city  duly,  for  the  first  time,  enacted  a  spe- 
cial ordinance  dividing  the  territory  of  said  city  into 
three  i>ark  districts  numbered  1, 2  and  3. 

Thereafter,  on  August  12^  1912,  during  the  May 
term  of  said  court,  the  jury  returned  its  verdict  into 
said  court  assessing  said  benefits,  which  was  duly  filer! : 
and  on  January  28,  1913,  during  the  January  term 
thereof,  said  court,  after  hearing  all  objections  and 
exceptions  to  the  verdict  of  the  jury,  overruled  the 
same  and  rendered  final  judgment  confirming  the  ver- 
dict of  the  jury  assessing  the  benefits  complained  of. 

And  for  the  nullification  of  that  judgment,  as  pre- 
viously stated,  this  suit  was  instituted. 

While  counsel  for  each  party  present  and  discuss  a 
number  of  propositions,  yet  it  is  not 
without  Benefit     ueccssary  to  consider  but  one  of  them, 
JuNsdtction  because  all  others  are  predicated  upon 

that  one,  and  whichever  way  it  is  de- 
cided, they  must  follow. 

From  the  statement  of  the  case  it  is  seen  that  the 
condemnation  proceedings  which  resulted  in  assessing 
the  special  benefits  against  appellant's  property,  were 
instituted  about  one  year  before  the  ordinance  estab- 
lishing the  park  districts  was  enacted.  That  is,  ordi- 
nance No.  5722,  condemning  the  property  for  park  pur- 
poses, was  enacted  February  1,  1911,  and  was  filed  in 
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the  circuit  court  July  10th,  same  year,  while  the  ordi- 
nance establishing  the  park  district  was  not  enacted 
until  January  16,  1912,  almost  a  year,  as  previously 
stated,  after  the  condemnation  proceedings  had  been 
instituted. 

Upon  that  state  of  facts  counsel  for  appellant 
contends  that,  **The  non-existence  of  park  districts 
at  the  time  the  condemnation  suit  was  brought  rendered 
the  whole  proceedings  and  the  judgment  null  and  void,'' 
and  consequently  its  validity  may  be  challenged  in  this 
equitable  proceeding. 

The  basis  of  that  contention  is  predicated  upon 
this  insistence:  **The  statutes  require,  as  a  prereq- 
uisite to  the  proceedings  to  condemn  land  for  a  park, 
that  the  territory  of  the  city  be  divided  into  park  dis- 
tricts ;  and  that  the  existence  of  such  park  districts  is 
a  jurisdictional  fact  in  the  proceeding.'* 

The  presentation  of  this  question  in  this  form  re- 
quires the  consideration  of  the  laws  and  the  ordinances 
of  the  city  of  St.  Joseph. 

The  authority  of  the  city  to  establish  park  dis- 
tricts is  found  in  section  192,  Laws  1909,  p.  216,  same 
as  section  8725,  Revised  Statutes  1909,  which  reads  as 
follows : 

*'Sec.  8725.  May  create  park  districts— Ssiid  board 
of  park  commissioners  shall  recommend  to  the  city 
council  a  division  of  the  territory  within  the  dty  limite 
into  park .  districts,  the  number,  names  and  descrip- 
tion of  said  districts  to  be  designated  by  said  board, 
and  to  be  established  by  ordinance,  and  thereafter, 
when  the  city  limits  may  be  extended  or  said  board 
shall  deem  it  advisable  for  any  reason,  said  park  dis- 
tricts may  be  increased  or  diminished  in  number,  and 
the  extent  and  area  thereof  may  be  increased  or  dimin- 
ished by  adding  to  or  taking  away  from  the  territory 
thereof;  but  such  changes  shall  be  made  only  by  ordi- 
nance, as  recommended  by  said  board." 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  341 

Paah  Y.  St  Joseph. 

The  language  of  this  section  is  plain  and  nnam- 
bigaons.  It  provides  that  the  park  commissioners 
shall  recommend  to  the  city  council,  park  districts,  etc., 
and  that  they  shall  be  established  by  ordinance. 

There  can  be  no  question  but  what  this  language  is 
mandatory  and  must  be  obeyed  by  the  commission  and 
council,  before  the  body,  much  less  the  life  of  the  dis- 
trict can  be  created,  and  is  in  keeping  with  the  general 
laws  of  nations,  states,  counties  and  municipalities 
which  require  that  they  shall  be  established,  and  the 
boundaries  thereof  fixed  before  they  begin  to  exercise 
civil  or  political  i)owers  or  they  may  be  exercised  for 
them. 

In  the  case  of  Kansas  City  v.  Mastin,  169  Mo.  80, 
1.  c.  91,  in  discussing  a  similar  charter  provision,  this 
court  said: 

**The  proposition  that  the  charter  of  Kansas  City 
violates  sections  16  and  17  of  article  9  of  our  Con- 
stitution, because  it  creates  a  third  house  of  legislation 
in  the  board  of  park  commissioners,  was  negatived  in 
the  decision  of  this  court  in  Kansas  City  v.  Bacon, 
147  Mo.  1.  c.  283. 

**As  there  said,  *it  was  entirely  competent  to  re- 
quire, as  a  condition  precedent,  a  prior  recommenda- 
tion of  the  park  board.  Such  a  provision  confers  no 
power  on  the  board  to  legislate,  but  simply  imposes  a 
limitation  upon  the  council.  Until  the  council  acts, 
no  park  can  be  established.  [St.  Louis  v.  Gleason, 
93  Mo.  33.]  ^  The  city  councils  of  said  cities  have  not 
unlimited  powers  of  legislation  without  regard  to  their 
charters,  and  it  was  never  intended  they  should  have. 
We  see  no  reason  for  departing  from  the  decision  in 
Kansas  City  v.  Bacon,  on  this  point.  [Kansas  City 
V.Ward,  134  Mo.  172.]'^ 

To  the  same  effect  is  American  Tobacco  Co.  v. 
Missouri  Pacific  Ry.  Co.,  247  Mo.  374. 

But  the  former  case  did  not  turn  upon  that  point, 
because  section  1  of  article  7  of  the  charter  of  that  city 
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provided  other  means  for  creating  park  districts,  and 
this  court  there  held  that  either  of  those  modes  might 
be  pursued  by  the  city;  and  in  so  holding  the  court  on 
page  93,  said : 

**But  it  is  also  contended  that  this  proceeding 
must  be  adjudged  void  because  there  is  no  statement 
in  the  ordinance  or  record  that  the  board  of  park  com- 
missioners had  ever  devised  or  adopted  *a  system  of 
parks/  As  we  understand  this  contention,  it  is  that 
section  5  of  article  10  of  the  charter  confers  upon  the 
park  board  the  power,  and  devolves  upon  it  the  duty, 
of  devising  and  adopting  a  system  of  parks  and  boule- 
vards, and  unless  there  is  an  allegation  in  every  con- 
denmation  proceeding  that  the  board  had  first  devised 
and  adopted  a  system,  there  is  no  jurisdiction  in  the 
circuit  court. 

**By  section  1  of  article  7  of  the  charter,  general 
power  is  conferred  upon  the  city  to  establish  parks 
and  boulevards.  The  language  of  section  5  of  article 
10  is,  *Said  board  of  park  commissioners  shall  have 
power,  and  it  shall  be  its  duty,  to  devise  and  adopt 
a  system  of  public  parks,  parkways,  and  boulevards, 
for  the  use  of  the  city  and  its  inhabitants,  and  to  select 
and  designate  lands  to  be  used  and  appropriated  for 
such  purposes  within  said  city.  But  the  power  to  con- 
denm  is  not  made  dependent  upon  the  adoption  of  a 
system  of  parks  and  the  power  of  the  city  to  acquire 
or  condemn  parkways  or  boulevards  is  not  restricted 
by  such  a  provision.  There  is  no  requirement  that 
evidence  of  the  adoption  of  such  a  system  shall  be  pre- 
served in  any  particular  form,  or  filed  in  any  public 
office.  In  the  absence  of  some  provision  in  the  charter 
or  the  ordinance  under  which  the  proceedings  are  con- 
ducted, that  such  a  step  shall  constitute  a  condition 
precedent  to  the  acquisition  of  a  parkway  by  condem- 
nation, it  is  not  a  jurisdictional  fact  necessary  to  be 
stated  in  the  petition  or  ordinance.  The  proceeding  is 
required  to  be  conducted  in  a  court  of  general  jurisdic- 
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tion,  and  the  power  to  condemn  is  given  in  the  charter 
and  ordinance,  and  the  proceeding  is  clearly  referable 
to  that  power  and  it  is  not  essential  that  it  shall  be 
stated  anew  in  order  to  confer  jurisdiction.  The  pro- 
vision is  easily  distinguishable  from  those  cases  in 
which  the  courts  have  no  power  to  proceed  until  it  ap- 
pears that  the  parties  cannot  agree,  as  in  Ells  v.  Rail- 
road, 51  Mo.  200,  and  Railroad  v.  Campbell,  62  Mo.  585. 
[Kansas  City  v.  Smart,  128  Mo.  1.  c.  287,  et  seq.]  The 
charter  makes  it  obligatory  that  at  least  one  park  shall 
be  established  in  each  park  district,  without  any  ref- 
erence to  a  plan  of  parks.  Had  appellants  appeared 
at  the  trial,  and  proved,  or  offered  to  prove,  that  the 
park  board  had  not  devised  a  generfil  system  of  parks, 
it  would  have  constituted  no  defense  whatever  to  the 
proceeding.'^ 

Moreover,  in  that  case  there  was  nothing  but  the 
record  proper  before  this  court,  and  the  only  question 
was  whether  or  not  it  was  necessary  that  the  ordinance 
condemning  the  land  should  have  recited  the  facts  that 
the  board  of  park  commissioners  had  devised,  adopted 
and  recommended  to  the  city  council  a  general  park 
system,  and  that  in  pursuance  thereof  an  ordinance 
had  been  enacted  establishing  the  same,  before  the 
circuit  court  could  acquire  jurisdiction  of  the  subject- 
matter. 

This  court  in  that  case  held  that  such  recitals 
were  not  jurisdictional  because  this  court  would  pre- 
sume that  all  those  preliminary  steps  had  been  prop- 
erly taken  before  the  ordinance  condemning  the  land 
had  been  filed  in  the  circuit  court. 

Bait  in  the  case  at  bar  the  question  is  not  one  of 
procedure,  as  there.  Here  the  park  districts  had  not 
in  fact  been  established  at  the  time  of  the  passage  of 
the  ordinance  condemning  the  land  or  at  the  date  it  was 
first  filed  in  the  circuit  court ;  but  upon  the  contrary,  it 
was  not  enacted  until  about  one  year  thereafter,  and 
that  too,  after  the  proceedings  had  been  filed  in  the  cir- 
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cuit  court  and  after  notice  had  been  served  and  the 
jury  had  been  selected,  and  the  taking  of  evidence  had 
materially  progressed. 

Clearly  these  were  jurisdictional  facts,  though  the 
recital  of  them  may  not  have  been  necessary,  as  was 
held  in  the  case  of  Kansas  City  v.  Bacon,  supra.  It 
would  be  absurd  and  nonsensical  to  say  that  a  city  can 
condemn  land  for  park  purposes  in  a  particular  park 
district,  and  assess  benefits  caused  thereby,  when  no 
such  district  in  fact  existed. 

Counsel  for  the  respondent  does  not  seem  to  con- 
trovert that  proposition,  but  seeks  to  escape  from  its 
effect  by  insisting  that  since  the  circuit  court  was  a 
court  of  general  jurisdiction,  its  judgment,  unappealed 
from,  confirming  the  verdict  of  the  jury  assessing  the 
benefits,  foreclosed  all  inquiry  as  to  the  establishment 
of  the  park  districts  mentioned. 

I  am  unable  to  see  the  soundness  of  that  insist- 
ence, for  the  reason  that  the  question  of  the  existence 
of  the  park  districts  was  not  before  the  court  for  ad- 
judication. That  court  had  no  authority  by  law,  decree 
or  otherwise,  to  establish  park  districts  in  the  city  of  St. 
Joseph;  that  was  a  matter  resting  solely  within  the 
province  of  the  park  coromission  and  the  city  council, 
as  shown  by  section  8725,  Revised  Statutes  1909,  pre- 
viously quoted ;  consequently  at  the  time  of  the  institu- 
tion of  the  condemnation  proceeding,  there  existed  no 
park  districts  within  which  the  lands  mentioned  could 
be  assessed  for  park  purposes;  nor  did  any  such  dis- 
trict exist  at  the  time  the  notice  was  served  that  such 
proceedings  had  been  instituted  and  that  certain  lands 
would  be  assessed  for  that  purpose. 

Nay,  no  such  district  had  been  created  for  five 
months  or  more  after  the  jury  had  been  impaneled 
to  assess  the  benefits  and  some  two  and  one-half  months 
after  the  introduction  of  evidence  had  begun. 

The  very  object  of  the  notice  was  to  give  the  prop- 
erty-owners an  opportunity  to  be  heard  in  the  proceed- 
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ings  and  present  their  rights  and  interests  before  the 
jury,  which  could  not  have  been  done,  if  they  had  no 
means  of  knowing  whether  or  not  their  lands  would 
be  embraced  in  the  park  district  for  which  they  were 
sought  to  be  taxed.  [The  St.  Joseph  Terminal  Railway 
Co.  V.  The  Hannibal  and  St.  Joseph  Railway  Co.,  94  Mo. 
535,  1  c.  542;  State  ex  rel.  v.  Riley,  203  Mo.  175,  1.  c. 
191.] 

It  was  held  in  the  latter  case,  that  one  of  the  most, 
if  not  the  most  important  step  to  be  taken  in  this  class 
of  proceedings,  is  the  establishment  of  the  boundaries 
of  the  beneficial  districts,  and  that  great  injury  might 
be  inflicted  upon  the  property-owners  if  they  were  de- 
nied a  fair  and  impartial  trial  at  this  stage  of  the  pro- 
ceeding. 

And  in  State  ex  rel.  v.  Wiethaupt,  254  Mo.  319, 
it  was  held  in  a  drainage  district  case  a  change  of 
boundaries  of  the  district  after  notice  had  been  given 
rendered  all  of  the  proceeding  therein  up  to  that  time 
null  and  void ;  then  a  fortiori  should  the  proceedings  in 
this  case  be  held  null  and  void  where  the  boundaries  of 
the  park  district,  the  same  as  the  benefit  district,  had 
never  been  established  for  a  year  or  more  after  the 
giving  of  the  notice. 

If  these  cases,  and  many  others  of  like  import,  cor- 
rectly declare  the  law,  then  it  must  inevitably  follow 
that  the  existence  of  the  park  district  is  a  prerequisite 
to  institution  and  prosecution  of  such  proceedings,  or 
we  will  be  confronted  with  the  proposition  that  the 
property-owners  to  be  affected  thereby  would  be  de- 
prived of  their  property  without  a  hearing  and  with- 
out due  process  of  law,  under  both  the  State  and  Fed- 
eral Constitutions,  since  there  is  no  pretense  that  an 
additional  notice  was  given  after  the  district  had  been 
formed. 

In  fact,  so  far  as  disclosed  by  the  record  in  the 
condemnation  proceedings  no  ordinance  creating  the 
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park  districts  was  ever  enacted.  That  fact  only  ap- 
pears from  the  allegations  of  the  bill  filed  in  this  case, 
and  the  demnrrer  admits  such  ordinance  was  passed 
January  16, 1912 ;  but  neither  the  record  in  this  case  nor 
in  that  shows  that  said  ordinance  was  ever  called  to  the 
attention  of  the  circuit  court  during  the  pendency  of 
the  condemnation  proceedings ;  and  had  it  not  been  for 
the  fact  that  counsel  for  appellant  set  out  said  ordi- 
nance in  his  printed  argument  in  this  court,  we  never 
would  have  known  its  provisions. 

However,  we  have  attached  no  importance  to  the 
provisions  of  that  ordinance  for  two  reasons ;  first,  be- 
cause it  was  not  before  the  trial  court  in  the  condem- 
nation proceedings ;  and,  second,  because  counsel  for  re- 
spondent insists,  which  is  true,  that  it  is  not  properly 
before  this  court.  But  the  fact  that  said  ordinance 
establishing  the  districts  was  not  enacted  until  a  year 
after  the  condemnation  proceedings  were  instituted  is 
charged  in  the  petition  in  this  case  and  that  fact  is  ad- 
mitted by  the  demurrer  which  properly  presents  that 
fact  to  this  court. 

While  it  is  regrettable  that  this  state  of  affairs  ex- 
ists, yet  we  are  compelled  to  write  the  law  applicable 
to  the  facts  as  they  exist,  and  not  as  to  what  we  might 
wish  them  to  be. 

Entertaining  these  views  of  the  case,  we  are  of 
the  opinion  that  the  judgment  should  be  reversed  and 
the  cause  remanded  to  the  circuit  court  with  directions 
to  grant  a  new  trial  in  harmony  with  the  views  herein 
stated.    All  concur;  Paris,  J.,  in  result. 
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ANNIE  WINGFIELD,  Administratrix  of  Estate  of 
EOBEBT  WINGFIELD,  v.  WABASH  RAIL- 
ROAJ)  COMPANY,  AppeUant, 

In  Banc,  April  2,  1914. 

1.  INSTRUCTION:  None  Asked  on  Cause  of  Action.  The  aubmls- 
sion  of  a  pergonal  injury  case  to  the  jury  without  any  instruc- 
tion asked  or  given  on  the  question  of  defendant's  negligence* 
or  plaintiff's  contributory  negligence,  or  his  assumption  of  the 
risk,  and  none  whatever  except  one  on  the  measure  of  dam- 
ages and  another  on  the  validity  of  a  release  of  defendant  from 
further  liability,  is  a  practice  to  be  condemned,  but  is  not 
reversible  error. 

2.  :  Release:  Covering  Whole  Case.    An  instruction  which 

directs  the  Jury  that  if  they  find  certain  facts,  they  will  not 
consider  as  a  defense  a  release  of  his  cause  of  action  signed 
by  plaintiff,  and  winding  up  with  the  words  "except  to  the 
extent  of  crediting  the  amount  of  $690  on  your  verdict,  if  your 
verdict  should  be  for  plaintiff,"  does  not  purport  to  direct  a 
verdict  for  plaintiff  upon  the  whole  case,  and  cannot  be  con- 
sidered as  error  in  that  it  omits  the  defenses  to  the  cause  of 
action  pleaded  by  defendant. 

HOd,  by  WOODSON,  J.,  dissenting,  with  whom  WALKER,  J., 
concurs,  that  instructions  given  for  the  plaintiff  which 
fully  cover  his  own  case  need  not  include  the  affirmative 
defenses  pleaded  by  defendant 


— :  Fraudulent  Representation:  Must  Be  of  Fact:  Instruc- 
tion. In  a  suit  against  a  railroad  company  for  breaking  the 
plaintiff's  arm,  if  the  company's  physician  stated  to  him  that 
the  bones  of  his  arm  had  united,  and  plaintiff  in  reliance 
thereon  entered  into  an  accord  and  satisfaction  of  his  cause  of 
action,  and  said  statement  was  not  true,  plaintiff  should  not  be 
bound  by  the  release,  because  the  statement  was  not  one 
of  opinion,  but  one  of  fact.  But  an  instruction  which  does 
not  present  that  issue  of  fact  to  the  jury,  but  tells  them  that 
if  they  "find  that  such  doctor  assured  the  plaintiff  in  substance 
and  without  qualification  that  plaintiff's  arm  would  be  as  good 
and  strong  as  ever  within  six  months,"  etc.,  thereby  placing 
plaintiffs  right  to  have  the  release  revoked  on  the  physician's 
opinion,  is  reversible  error,  the  verdict  being  for  plaintiff,  al- 
though thero  was  positive  testimony  that  the  physician  stated 
the  bones  of  the  arm  had  united. 


Digitized  by 


Google 


348       SUPREME  COUBT  OF  MISSOUBI 

Wingfield  v.  Railroad. 

Held,  by  GRAVES,  J.,  with  whom  a  majority  concur,  that  a 
physician,  skilled  in  determining  existing  bodily  conditions, 
should  be  held  to  be  making  statements  of  facts,  rather 
than  giving  a  mere  opinion,  when  he  undertakes  to  give  a 
present  existing  condition  of  the  patient 

Held,  by  WOODSON,  J.,  dissenting,  that  a  statement  made  by 
a  physician,  made  after  an  external  examination  of 
plaintiffs  arm,  in  response  to  plaintiff's  request  to  know 
its  condition,  that  there  was  a  perfect  union  of  its  bones, 
was  not  a  statement  of  a  fact,  but  of  a  mere  opinion,  and 
that  every  statement  of  a  physician  as  to  the  actual  con- 
dition of  a  patient  is  but  an  expression  of  an  opinion. 

4.  NEGLIGENCE:  Imminent  Peril:  Railroad  Water  Tank.  The 
evidence  discloses  that  plaintiff  was  employed  in  building  a 
railroad  water  tank  designed  to  hold  sixteen  feet  of  water; 
that  it  was  partly  braced  at  the  time  it  collapsed;  that  the 
braces  were  nailed,  but  not  bolted,  as  they  should  have  been, 
according  to  the  usual  and  proper  methods  of  construction; 
that  the  tank  was  being  filled  with  water  during  the  forenoon; 
that  the  water  was  leaking  and  making  the  ground  at  the  tank's 
base  wet  and  inclined  to  slide  or  slip;  that  just  before  noon 
the  tank  was  quivering  and  rocking  to  the  extent  of  two  inches 
or  more;  that  plaintiff  knew  all  these  things;  that  at  the  dinner 
hour  the  workmen  discussed  the  dangerous  condition,  but 
whether  in  plaintiffs  hearing  is  not  clear;  that  knowing  these 
facts,  the  plaintiff,  with  other  workmen,  obeyed  the  directions 
of  their  foreman  and  went  back  to  work  upon  the  tank,  the 
plaintiff  being  near  the  top  thereof;  and  that  shortly  after 
their  return  the  tank  fell,  and  plaintiff  was  injured.  Held,  that 
these  facts  do  not  show  such  imminent  peril  as  to  justify  the 
court  in  declaring  as  a  matter  of  law  that  the  act  of  plaintiff 
in  returning  to  the  work  would  preclude  a  recovery. 

Appeal  from  Jackson  Circuit  Court.— Hon.  James  H. 
Slover,  Judge. 

Bevebskd  and  kemanded. 

Sebree^  Conrad  <&  Wendorff  and  J.  L.  Minms  for 
appellant. 

(1)  The  court  committed  error  in  refusing  the 
demurrer  to  the  evidence  and  the  defendant's  instruc- 
tion in  the  nature  of  a  demurrer  offered  at  the  dose  of 
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all  the  evidence,  because  the  evidence  fails  to  prove 
facts  sufficient  to  constitute  a  cause  of  action.  1  I^Batt 
on  Master  and  Servant,  sees.  29,  267 ;  Holloran  v.  Iron 
&  Foundry  Co.,  133  Mo.  470.  (2)  The  plaintiff  failed 
to  prove  fraud  in  the  execution  of  the  release;  and  for 
this  reason  the  court  erred  in  refusing  the  demurrer 
to  the  evidonoe,  and  Ihe  instruction  in  th»»  nature  of 
such  demurrer  offered  by  the  defendant  at  the  close 
of  all  the  evidence.  Brown  v.  Mining  Co.,  194  Mo. 
681;  1  Bigelow  on  Fraud,  p.  473;  McFarland  v.  Rail- 
road, 125  Mo.  253;  Morris  v.  McMahan,  73  Mo.  App. 
494;  Cooley  on  Torts,  474;  Wade  v.  Ringo,  122  Mo. 
322;  Homuth  v.  Railroad,  129  Mo.  629;  Carroll  v. 
United  Railways,  157  Mo.  App.  247;  Mateer  v.  Rail- 
road, 105  Mo.  320;  14  Am.  &  Eng.  Ency.  Law,  22; 
Wilder  v.  Decou,  18  Minn.  470;  Development  Co.  v. 
Silva,  125  U.  S.  247;  Railroad  v.  Bennett,  63  Kan.  781. 
(3)  The  verdict  is  excessive.  Murphy  v.  Railroad, 
115  Mo.  Ill ;  Phippin  v.  Railroad,  196  Mo.  321 ;  CUfton 
V.  Railroad,  232  Mo.  708.  (4)  Instruction  numbered 
1,  given  on  the  part  of  the  plaintiff,  is  erroneous.  (5) 
The  plaintiff  failed  to  prove  any  fraud  in  the  execu- 
tion of  the  release,  and  the  demurrer  to  the  evidence 
should  have  been  sustained  for  that  reason. 

Boyle,  Guthrie,  Howell  <&  Smith  and  Guthrie,  Gam- 
hie  d  Street  for  respondent. 

(1)  The  defendant  was  guilty  of  indefensible  neg- 
ligence. The  facts  show  gross  negligence.  No  evi- 
dence shows  that  Wingfield  knew  of  any  danger.  He 
says  he  did  not.  Even  if  the  evidence  had  disclosed 
any  knowledge  on  his  part  of  the  conditions  producing 
danger,  yet  he  was  wholly  inexperienced  in  this  line  of 
work  and  had  a  right  to  rely  on  the  superior  judg- 
ment of  the  master.  The  issue  was  settled  by  the  jury. 
Jewel  V.  Bolt  &  Nut  Co.,  231  Mo.  176;  Butz  v.  Con- 
struction Co.,  199  Mo.  279;  Clifford  v.  Transit  Co., 
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202  Mo.  432;  Shepard  v.  Transit  Co.,  189  Mo.  362; 
Jarrell  v.  Coal  Co.,  154  Mo.  App.  561 ;  Corby  v.  TeL 
Co.,  58  Mo.  App.  27;  Morgan  v.  Railroad,  136  Mo. 
App.  337;  Shortel  v.  City,  104  Mo.  114;  Burkhart  v. 
Eope  Co.,  217  Mo.  466.  (2)  The  release  was  obtained 
by  wilful  and  intentional  fraud,  under  circumstances 
of  inequality  of  the  parties  and  was  unconscionable. 
Lomax  v.  Eailroad,  119  Mo.  App.  198;  Althoff  v.  Tran- 
sit Co.,  204  Mo,  171;  State  ex  rel.  v.  Stuart,  111  Mo. 
App.  493;  Pomeroy^s  Equity  Jurisprudence  (4  Ed.), 
sees.  847,  928,  947,  948;  Funding  Co.  v.  Heskett,  125 
Mo.  App.  532;  Hess  v.  Draff  en,  99  Mo.  App.  580; 
Brownlee  v.  Hewitt,  1  Mo.  App.  360;  Barnard  v.  Dun- 
can, 38  Mo.  170;  Derby  v.  Donohue,  208  Mo.  706;  Lap- 
pin  V.  Crawford,  186  Mo.  462;  Eaton  v.  Winnie,  20 
Mich.  165;  Connor  v.  Chemical  Co.,  17  Atl.  975.  (3) 
And  not  binding  under  cases  concretely  applying  to 
this  very  class  of  controversies.  Carroll  v.  Eailroad, 
157  Mo.  App.  277;  Patterson  v.  Eailroad,  55  Wash. 
625;  Bjorklund  v.  Elec.  Co.,  35  Wash.  439;  Hedin  v. 
Institute,  62  Minn.  148;  Nelson  v.  Eailroad,  111  Minn. 
193;  Eailroad  v.  Hambright,  87  Ark.  614;  Eailroad 
V.  Eichards,  23  Okla.  256;  Jones  v.  Eailroad,  32  Tex. 
Civ.  App.  198;  Vialett  v.  Ey.  &  Power  Co.,  30  Utah,  260; 
Eailroad  v.  Goodholm,  61  Kan.  758;  Lumley  v.  Eail- 
road, 76  Fed.  70;  Jones  v.  Accident  Assn.,  119  N.  T. 
Supp.  589;  Dominicis  v.  Casualty  Co.,  116  N.  Y.  Supp. 
975. 

QEAVES,  J.— The  facts  of  this  case  were  well 
stated  by  Bond,  J.,  then  Commissioner,  when  this  case 
was  pending  in  Division  No.  One.  To  that  statement, 
we  shall  add  but  one  thing,  i.  e.  the  full  text  of  plain- 
tiflf's  reply,  which  we  think  important  in  the  discus- 
sion of  a  question  raised.  The  statement  of  Bond,  J.,  is 
as  follows : 

**Plain1Sflf  sues  for  injuries  sustained  by  him  on 
June  29,  1906,  while  working  for  the  defendant  upon 
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a  water  tank  at  or  near  Keytesville,  Missonri,  which 
he  alleges,  through  the  negligence  of  defendant,  col- 
lapsed, gave  way  and  fell,  causing  him  severe  and  per- 
manent injuries.  The  answer  was  a  general  denial, 
plea  of  contributory  negligence,  assumption  of  risk  and 
of  release  and  satisfaction  for  the  sum  of  $650  paid 
to  plaintiff  by  defendant.  The  reply  contained  a  de- 
nial of  matters  not  therein  admitted,  and  an  averment 
that  the  instrument  of  writing  executed  by  plaintiff 
on  the  24th  of  Etecember,  1906,  purporting  to  release 
and  satisfy  all  his  claims  against  the  defendant  for 
the  injuries  sustained,  was  induced  by  fraud  and  wrong- 
ful conduct  on  the  part  of  the  defendant,  in  that  the 
defendant  procured  the  plaintiff  to  rely  upon  the  state- 
ment of  a  physician  selected  by  it  to  examine  his  in- 
juries; that  said  physician  made  an  untruthful  state- 
ment to  plaintiff  as  to  the  extent  of  his  injuries,  upon 
which  plaintiff  relied  solely  in  accepting  such  com- 
promise and.  executing  said  release;  that  plaintiff, 
prior  to  the  commencement  of  this  suit,  tendered  to 
defendant  a  return  of  the  $650,  which  was  refused,  and 
hereby  continues  his  tender  thereof. 

**For  plaintiff  there  was  evidence  tending  to  show 
that  he  was  a  member  of  a  gang  of  twelve  or  thirteen 
men  working  under  the  direction  of  a  foreman,  A.  C. 
Blake,  known  as  the  bridge  gang,  and  employed  by 
defendant  in  putting  up  water  tanks ;  and  in  the  pros- 
ecution of  this  work  they  had  been  for  about  a  week 
engaged  in  the  construction  of  a  temporary  tank  on 
the  banks  of  the  Chariton  river,  about  twenty-eight 
miles  from  Moberly,  which  was  intended  to  furnish 
water  for  a  water  train  belonging  to  the  defendant 
and  used  for  supplying  water  at  Moberly,  Missouri, 
during  the  continuance  of  a  prevailing  drouth.  This 
foreman  described  specifically  the  method  of  construct- 
ing such  tanks  and  the  general  dimensions  of  the  one 
then  being  built,  and  the  particular  duties  of  the  men 
employed  by  hinn  in  the  construction  work;  the  tank 
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in  question  was  intended  to  hold  sixteen  feet  of  water ; 
plaintiff  was  one  of  the  workmen  employed  by  him  and 
assisted  in  the  building  of  that  tank;  it  was  partly 
braced  at  the  time  it  collapsed,  which  took  place  directly 
after  they  had  eaten  their  dinner;  these  braces  were 
nailed,  but  had  not  been  bolted  as  they  should  have 
been,  according  to  the  usual  and  proper  method  of 
construction;  that  the  plaintiff  was  acquainted  with 
these  facts  and  knew  as  much  about  the  condition  of 
the  tank  as  he  did.  There  was  testimony  that  plain- 
tiff was  on  top  of  the  tank  and  engaged  in  pulling  up 
dirt  to  stop  a  leak  at  the  time  of  the  injury;  that  it 
shook  and  rocked  before  falling,  and  this  was  com- 
mented upon  by  some  of  the  workmen  and  deterred 
some  of  them  from  going  upon  it;  that  the  plaintiff 
was  a  bridge  carpenter.  On  his  own  behalf  plaintiff 
testified  that  he  was  injured  on  the  29tli  day  of  June 
while  engaged  in  his  work  on  top  of  the  tank  about 
thirty-five  or  forty  feet  from  the  ground;  that  when 
it  gave  way  he  was  unconscious  for  about  a  minute 
while  the  water  was  running  over  him;  that  he  was 
caught  after  the  fall  between  an  iron  band  and  a  joist 
on  top,  three  by  eight  inches ;  that  the  iron  band  was 
a  tank  hook  a  half  inch  thick  and  five  inches  wide; 
that  one  of  the  staves  was  also  on  him,  which  was  four 
inches  wide  and  three  inches  thick  and  sixteen  feet 
long;  that  he  found  his  arm  broken  and  the  bone  ex- 
posed through  the  skin  and  his  undershirt;  that  he 
was  taken  to  Keytesville,  about  a  mile  and  a  half  dis- 
tant, where  the  doctor  gave  him  a  hypodermic  injec- 
tion, after  which  he  was  put  in  a  caboose,  and  the  con- 
ductor poured  hot  water  on  his  arm  until  they  got  to 
Moberly,  where  he  was  taken  to  a  hospital  and  then 
put  in  the  operating  room;  that  after  coming  out  from 
that  he  found  his  arm  was  not  treated  with  splints  or 
casts  but  was  kept  lying  on  a  pillow  and  remained  in 
that  condition  a  week  or  longer.  After  about  two 
weeks  they  put  a  plaster  cast  upon  it.    The  physician 
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who  treated  him  was  Dr.  Clapp;  that  after  removing 
the  cast  they  put  tin  splints  on  it.  Subsequently  re- 
placed them  with  wooden  splints,  in  which  conddtion 
it  was  kept  until  he  was  examined  in  St.  Louis,  Sep- 
tember 21,  1906.  A  physician  who  examined  plaintiff 
three  or  four  weeks  previous  to  the  trial  testified  that 
he  found  his  arm  was  broken  and  disunited;  that  the 
plaintiff  showed  him  pieces  of  bone  which  had  worked 
out;  that  the  separated  bones  were  held  together  by 
exudated  matter.  This  physician  gave  his  opinion  that 
in  order  to  remedy  this  the  fracture  must  be  oi>ened, 
the  ends  of  the  bone  would  have  to  be  cut  off  and  wired 
together,  for  in  their  present  condition  they  were  over- 
lapping each  other,  and  that  this  operation  would 
shorten  the  arm  three  or  four  inches.  He  further 
stated  that  assuming  plaintiff's  testimony  as  to  the 
nature  and  history  of  his  injury  to  be  true,  on  the  21st 
of  September,  1906,  it  would  not  have  warranted  a 
skilled  professional  man  in  then  stating  to  the  plain- 
tiff that  there  was  a  reasonable  certainty  of  a  complete 
recovery  of  the  injuries  to  his  arm.  The  testimony  of 
this  physician  was  corroborated  by  three  others.  There 
was  further  testimony  for  the  plaintiff,  that  he  was 
approached  by  a  representative  of  defendant  to  make 
a  settlement  of  his  claim  and  was  offered  $200,  which 
he  refused,  telling  him  that  he  did  not  know  of  the 
condition  his  arm  was  going  to  be  in ;  that  he  was  then 
asked  if  he  would  go  to  St.  Louis,  if  transportation 
was  furnished  him,  and  see  Dr.  McCandless,  which 
he  agreed  to  do,  and  about  a  week  thereafter  he  made 
a  trip  to  St.  Louis  and  met  that  claim  agent  who  told 
him  which  street  car  to  take  in  order  to  reach  Dr.  Mc- 
Candless, whom  the  agent  said  was  one  of  the  best 
physicians  in  St.  Louis  and  whatever  he  told  him  could 
be  depended  upon.  The  plaintiff  replied  he  knew 
nothing  about  the  said  doctor  and  would  have  to  take 
the  agent's  word  for  that,  but  would  go  out  and  see 
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him ;  that  he  found  Dr.  McCandless  at  his  residence ; 
that  he  was  accompanied  on  his  trip  out  there  by  Dr. 
Ragsdale,  a  student  at  the  Moberly  hospital,  whom 
he  had  asked  to  have  accompany  him,  as  he  was  weak 
and  did  not  want  to  go  around  by  himself;  that  Dr. 
Ragsdale  said  to  Dr.  McCandless,  the  plaintiff  wants 
you  to  examine  him;  that  Dr.  McCandless  proceeded 
to  do  this  for  thirty  or  thirty-five  minutes ;  that  plain- 
tiff then  stated  to  Dr.  McCandless  that  he  wanted  to 
know  how  his  arm  was  going  to  be,  whether  it  was  going 
to  get  well  or  not,  that  he  had  to  work  for  a  living  and 
was  contemplating  a  settlement,  and  would  like  to  have 
him  be  honest  in  his  opinion  as  to  whether  his  arm 
was  going  to  get  well  or  not.  He  said  the  doctor  re- 
plied, *  Young  man,  I  will  guarantee  you  will  have  a 
good  arm  inside  of  six  months;'  that  the  doctor  fur- 
ther told  him  that  there  was  a  perfect  union  of  his 
arm  and  advised  him  when  he  got  back  to  the  hospital 
to  take  his  arm  out  of  the  sling  and  let  it  hang  down, 
stating  that  its  paralyzed  -  condition  was  on  account 
of  the  arm  being  drawn  up,  that  *  after  your  arm  hangs 
down  at  the  side  the  circulation  will  be  restored ; '  that 
he  then  asked  Dr.  McCandless  whether  he  was  positive 
the  arm  would  get  well,  and  the  doctor  replied,  'Inside 
of  six  months  that  arm  will  be  perfectly  well';  that 
the  doctor  agreed  to  telephone  his  diagnosis  to  Mr. 
Austin,  the  claim  agent  who  had  induced  plaintiff  to 
call  upon  him ;  that  the  plaintiff  went  back  to  see  Mr* 
Austin,  who  told  him  that  he  had  gotten  a  telephone 
from  Dr.  McCandless  and  that  whatever  Dr.  McCand- 
less told  him  he  could  depend  upon.  Thereupon  they 
began  to  talk  about  the  settlement  and  reached  an 
agreement  as  to  the  amount,  and  plaintiff  signed  a 
release  in  the  superintendent's  office  after  he  got  back 
to  Moberly,  because  he  believed  Dr.  McCandless  had 
told  him  the  truth.  Plaintiff  at  the  time  of  the  trial 
testified  he  had  hardly  any  use  of  his  arm.  He  could 
not  put  his  hand  on  anything  and  push  up;  that  there 
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was  a  little  life  in  his  little  finger  and  that  the  rest  of  his 
fingers  are  dead  and  the  thumb  is  stiff;  that  he  can 
lift  his  hand  up  and  down  but  cannot  put  his  arm  on 
anything  with  any  weight  and  push  down  on  it;  that 
in  one  direction  he  can  raise  his  arm  from  his  body. 
The  visit  of  the  plaintiff  to  Dr.  McCandless  was  about 
the  21st  of  September,  1906.  The  agreement  of  release 
and  satisfaction  was  signed  three  days  thereafter.  That 
he  remained  in  the  hospital  from  the  26th  of  Septem- 
ber until  the  3rd  of  October,  carrying  his  arm  in  a 
sling  at  that  time.  Plaintiff  stated  further,  that  he 
had  been  knocked  down  in  three  fights  since  the  injury, 
but  did  not  fall  upon  his  injured  arm,  that  he  was  now 
keeping  a  boarding  house  and  drank  more  than  for- 
merly, in  order  to  deaden  the  pain  in  his  arm. 

**The  defendant  introduced  its  assistant  claim 
agent,  Mr.  Austin,  who  testified  that  in  August,  1906, 
he  discussed  the  settlement  with  plaintiff  and  made 
him  an  offer  of  $200,  which  the  plaintiff  declined  to 
consider,  saying  that  he  preferred  to  wait  awhile  and 
see  how  his  arm  would  progress ;  that  later  he  furnished 
plaintiff  transportation  to  St.  Louis ;  plaintiff  met  him 
there  and  talked  over  the  matter  of  settlement  and 
wanted  $1000  or  $1200.  The  witness  suggested  that 
plaintiff  go. to  see  Dr.  McCandless;  that  McCandless 
made  a  written  or  telephone  report  to  him  of  his  ex- 
amination and  later  he  and  the  plaintiff  took  up  the 
matter  of  settlement,  and,  after  concessions,  reached 
an  agreement  of  $650.  The  defendant  then  introduced 
the  doctor  who  gave  plaintiff  the  first  treatment  after 
his  injury  and  also  at  the  hospital,  who  stated  from 
the  examination  he  made  of  the  plaintiff's  arm,  about 
the  early  part  of  September,  1906,  by  feeling  over  the 
seat  of  the  fracture,  he  thought  that  a  good  result  had 
been  obtained  and  that  there  would  be  a  useful  arm. 
Dr.  McCandless  testified  that  he  was  called  upon  on 
the  21st  day  of  September,  1906,  by  plaintiff  in  com- 
pany with  a  physician  from  Moberly ;  that  the  splints 
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were  taken  from  plaintiff's  arm,  and  he  examined  it 
and  found  that  the  upper  bone  of  the  arm  had  been 
broken  and  that  there  was  callous  at  the  seat  of  the 
fracture,  and  it  seemed  to  him  there  was  a  satisfactory 
union.  He  made  a  verbal  report  of  his  examination 
to  Mr.  Austin  that  he  thought  the  results  promised 
good  from  the  observations  which  he  made.  He  stated 
further  that  in  all  cases  where  there  was  much  involve- 
ment he  would  reserve  his  opinion  until  the  splints  were 
removed  and  the  arm  put  in  use ;  that  his  opinion  was 
that  plaintiff  would  have  a  'useful  arm,'  and  that  he 
said  to  the  young  doctor  who  accompanied  him,  *  Doc- 
tor, I  think  this  will  give  good  results ; '  that  this  remark 
was  made  in  the  presence  of  the  plaintiff,  but  he  did  not 
tell  plaintiff  his  arm  would  entirely  recover  or  be  as 
good  as  ever  nor  that  he  would  guarantee  it  to  be  well 
within  six  months ;  that  no  medical  man  ought  to  make 
such  statements  because  they  would  *be  irregular,  un- 
usual and  unknowable.'  His  testimony  was  corrob- 
orated by  that  of  Dr.  Ragsdale,  who  accompanied  the 
plaintiff  to  his  oflSce. 

**The  jury  returned  9  verdict  for  $12,690,  from 
which  defendant  appealed  and  assigns  for  error  the 
refusal  of  the  court  to  sustain  its  demurrer  to  the  evi- 
dence, the  insufficiency  of  the  proof  of  fraud  in  the 
execution  of  the  release,  tlxe  giving  of  instruction  num- 
bered one  on  the  part  of  the  plaintiff,  the  overruling 
of  the  objections  to  the  hypothetical  questions  put  to 
the  witness,  and  that  the  verdict  is  excessive. 

**  Since  the  case  has  been  pending  here  the  plaintiff 
died,  and  it  is  now  revived  in  the  name  of  his  adminis- 
tratrix." 

The  full  text  of  the  plaintiff's  reply  is  as  follows: 

**For  reply  to  the  answer  of  the  defendant  plain- 
tiff says : 

'*1.  That  he  denies  the  truth  of  each  and  every 
averment,  allegation  and  statement  in  said  answer  con- 
tained not  hereinafter  expressly  admitted. 
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*'2.  On  or  about  the  24th  day  of  September,  1906, 
plaintiflf,  in  consideration  of  the  sum  of  six  hundred 
and  fifty  dollars  paid  to  him  by  the  defendant,  executed 
a  document  purporting  to  be  an  agreement,  in  writing, 
between  plaintiff  and  defendant  by  which  plaintiff  pur- 
ported to  settle,  adjust,  compromise  and  satisfy 
the  claim  herein  sued  on,  for  the  sum  of  six 
hundred  and  fifty  dollars;  but  plaintiff  avers 
that  he  was  induced  to  execute  such  document 
by  the  fraudulent  and  wrongful  conduct  of  the  defend- 
ant in  this,  that  the  defendant  procured  the  plaintiff 
to  rely,  as  he  did  rely,  upon  the  statement  of  a  physi- 
cian selected  by  the  defendant  to  examine  the  injuries 
of  the  plaintiff,  that  from  such  examination  he  could 
and  did  know  and  assured  the  plaintiff  that  the  bone  of 
the  plaintiff's  left  arm  where  broken  was  perfectly  re- 
vmtvng  and  that  as  far  as  such  injury  to  the  plaintiff's 
left  arm  was  concerned  said  left  arm  would  be  as  good 
and  strong  as  ever  within  a  period  of  time  not  exceed- 
ing six  months  from  the  21st  day  of  September,  190&. 
That  defendant  assured  plaintiff  that  such  statement 
of  such  physician  could  be  fully  relied  upon ;  that  plain- 
tiff did  fully  and  wholly  rely  upon  such  statement 
in  accepting  said  sum  of  six  hundred  and  fifty  dollars 
and  executing  such  document,  and  would  not  have  exe- 
cuted the  same  except  for  such  statement  and  plaintiff's 
reliance  thereon ;  that  although  unknown  to  the  plain- 
tiff at  the  time  the  condition  of  plaintiff's  arm  was 
such  as  not  to  justify  even  an  operation  of  a  skilled 
professional  man  much  less  an  unqualified  statement 
as  aforesaid,  and  the  said  physician  employed  and  re- 
lied upon  by  the  defendant  was  not  justified  in  good 
faith  in  making  such  statement,  and  same  was  not  true, 
or  of  the  defendant  in  adopting  and  repeating  the 
same ;  prior  to  the  conunencement  of  this  suit  plaintiff 
duly  tendered  to  the  defendant  a  return  of  the  sum 
of  six  hundred  and  fifty  dollars,  which  was  refused 
by  the  defendant,  and  which  plaintiff  is  ready  and  will- 
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ing  to  pay  into  court  for  the  use  of  defendant,  or  to 
be  credited  upon  such  judgment  as  may  be  rendered 
herein  in  favor  of  the  plaintiff. 

**  Wherefore  plaintiff  prays  that  defendant  take 
nothing  by  this  action,  and  that  plaintiff  recover  judg- 
ment as  prayed  for  in  his  petition." 

The  italics  are  ours. 

This  sufficiently  outlines  the  case. 

I.  This  is  another  one  of  those  cases  where  coun- 
sel for  plaintiff  seem  to  have  trod  with  fear  and 
trembling,  lest  they  get  reversible  error 
Heieate:  in  the  record.    To  begin  with  they  chose 

(Tovlrin^i  wh^  to  pl^^d  negligence  generally,  rather 
ca»«-  than  specifically,  but  of  this  we  see  no 

room  for  complaint  or  criticism.  They 
no  doubt  proceeded  upon  the  idea  that  the  doctrine 
res  ipsa  loquitur  applied,  in  this  kind  of  case,  and  coun- 
sel for  defendant  let  it  go  at  that.  The  matter  is  of 
interest  in  connection  with  the  further  progress  of  the 
ease.    The  only  allegation  of  negligence  is : 

**  Plaintiff  further  says  that  heretofore,  and  on, 
to-wit,  June  29,  1906,  he  was  in  the  employ  of  the  de- 
fendant, working  upon  a  water  tank,  at  or  near  the 
city  of  Keytesville,  Missouri,  when,  through  the  negli- 
gence of  the  defendant,  said  water  tank  collapsed,  gave 
way  or  fell,  thereby  causing  great  and  serious  injury 
to  the  plaintiff  as  follows.'' 

When  the  plaintiff  came  to  asking  instructions,  he 
requested  but  two  (1)  an  instruction  on  the  measure 
of  damages  and  (2)  one  upon  the  validity  of  the  re- 
lease, which  being  of  importance,  we  quote  as  follows : 

*'If  you  find  and  believe  from  the  evidence  that 
prior  to  the  execution  of  the  papers  of  release  and 
settlement  between  the  plaintiff  and  defendant 
for  the  injuries  complained  of,  as  introduced  in 
evidence  by  the  defendant,  the  defendant  caused 
the  plaintiff  to  be  examined    by    a    doctor    selected 
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by  it,  and  assured  the  plaintiff  that  such  doctor 
was  competent  and  reliable  and  that  said  doc- 
tor could  be  fully  relied  upon;  and  if  you  further  find 
that  such  doctor  assured  the  plaintiff  in  substance 
and  without  qualification  that  plaintiff  ^s  left  arm  would 
be  as  good  and  strong  as  ever  within  a  period  of  time 
not  exceeding  six  months;  and  if  you  further  find  that 
the  conditions  existiag  at  the  time  of  such  examina- 
tion were  such  that  such  doctor  was  not,  if  a  competent 
doctor,  justified  as  a  reasonably  prudent  doctor  in  giv- 
ing in  good  faith  such  assurance  (if  given)  and  such 
doctor  did  not  believe  that  such  statement  (if  made) 
was  true ;  and  if  you  further  find  that  such  assurance 
(if  given)  was  not  a  true  statement  and  that  plain- 
tiff ^s  left  arm  did  not  become  as  strong  as  ever  in  not 
exceeding  six  months  from  the  time  of  such  examina- 
tion; and  if  you  further  find  that  a  reasonably  prudent 
person  situated  as  you  find  the  plaintiff  was  situated 
at  the  time  of  such  examination  was  reasonably  justi- 
fied in  relying  upon  such  assurance  (if  any)  as  you 
may  find  was  given  by  such  examining  doctor ;  and  if 
you  further  find  that  the  plaintiff  in  executing  such 
papers  of  release  and  settlement  relied  upon  such  as- 
surance of  such  doctor  (if  given)  and  would  not  have 
executed  such  papers  except  therefor,  then  in  arriving 
at  your  verdict  you  need  not  take  into  consideration 
the  execution  of  such  papers  of  release  and  settlement 
except  to  the  extent  of  crediting  the  amount  of  six 
hundred  and  ninety  dollars  on  your  verdict,  if  your 
verdict  should  be  for  the  plaintiff.  *' 

The  defendant  stood  upon  a  demurrer  to  the  evi- 
dence, and  the  court  of  its  own  motion  gave  the  usual 
formal  instruction  about  nine  jurors  being  sufficient 
to  render  a  verdict 

No  where  does  the  plaintiff  by  a  requested  instruc- 
tion outline  his  theory  of  the  case,  and  the  trial  court 
let  them  proceed  (and  rightfully  so)  without  any 
clearly  defined  statement  of  the  law  upon  the  applicable 
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facts  as  to  defendant's  primary  liability.  We  say  the 
the  trial  court  did  so  rightfully,  because  such  courts 
are  not  bound  to  write  instructions  in  civil  cases.  [Pow- 
ell V.  Railroad,  255  Mo.  420.]  If  counsel  (fearing  error 
in  requested  instructions)  choose  to  submit  their  case 
without  declaration  of  law  upon  the  facts  proven,  they 
have  the  right  so  to  do,  but  sometimes  they  may  even 
face  trouble  in  this  direction.  [Eversole  v.  Ridlroad, 
249  Mo.  1.  c.  529;  Powell  v.  Railroad,  supra.]  This 
case  went  to  the  jury  without  instruction  outlining 
what  facts  or  circumstances  in  evidence  would  con- 
stitute negligence  upon  the  part  of  the  defendant,  or 
contributory  negligence,  or  assumption  of  risk  upon 
the  part  of  plaintiff,  all  of  which  were  pleaded.  These 
matters  would  not  be  of  such  moment  had  no  instruc- 
tions been  asked,  but  counsel  for  plaintiff  did  ask  two, 
as  above  stated,  one  of  which  is  seriously  questioned 
here.  That  one  we  have  set  out  above.  It  is  always 
the  better  practice  for  counsel  to  have  some  definite 
theory  of  their  client's  right  to  recover,  and  put  that 
theory  in  concise  legal  form  in  the  nature  of  an  in- 
struction upon  the  facts  proven.  Reverting  to  this 
instruction.  It  was  said  in  the  opinion  in  Division, 
to  which  I  then  agreed:  **Blit  the  instruction  pur- 
ported to  cover  the  entire  case  and  direct  a  finding. 
It  should,  therefore,  have  embraced  the  converse  of 
that  issue  raised  by  the  evidence  for  defendant,  i.  e. 
whether  or  not  the  disunited  condition  of  the  plain- 
tiff's arm  at  the  date  of  the  trial,  resulted  from  his 
mishaps  or  fights  after  the  time  of  his  examination  by 
the  surgeon."  We  held  the  instruction  bad  for  that 
reason.  In  other  words,  we  attempted  to  announce  the 
wholesome  doctrine  that  where  the  plaintiff's  instruc- 
tion clearly  deals  with  the  whole  case,  and  directs  a 
verdict  for  the  plaintiff  upon  a  given  state  of  facts, 
such  an  instruction  can  not  exclude  the  theory  of  the 
defense,  and  be  held  a  good  instruction,  unless  the 
theory  of  the  defense  as  evinced  by  the  evidence,  is 
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outlined  in  other  instructions,  which  when  taken  with 
that  of  the  plaintiff,  can  be  said  to  properly  give  the 
whole  law  of  the  case.  Our  brother  Lamm,  in  an  opin- 
ion, discarded,  because  we  concluded  that  we  had  no 
jurisdiction  of  the  case,  has  so  clearly  written  the  law 
upon,  this  phase  of  the  matter,  that  I  shall  not  let  the 
fragrance  of  his  flower  be  lost,  but  shall  preserve  it 
here.   He  said : 

**It  is  argued  by  plaintiff's  learned  counsel  that, 
taken  as  a  whole  body  of  law,  the  instructions  when 
read  together  were  well  enough,  and  that  this  view  of 
it  sustains  instruction  number  one.  We  will  recur  to 
this  doctrine  when  we  come  to  consider  instruction 
number  two  for  plaintiffs.  In  dealing  with  the  sub- 
ject-matter of  instruction  number  one  it  is  suflScient 
to  say  that  no  instruction  on  either  side  cures  the 
grievous  error  of  its  mandatory  form.  Nor  did  de- 
fendants follow  the  error  in  their  instructions  and 
thereby  cure  it.  That  instruction  on  its  face  deals 
with  the  whole  case  and,  as  it  ordered  a  verdict  for 
plaintiff  if  the  jury  found  the  facts  therein  hypothe- 
sized, a  pretermission  of  an  essential  element  in  re- 
covery, to-wit,  a  balancing  of  special  benefits  and  spe- 
cial damages,  was  a  fatal  vice  and  one  not  cured  by 
any  other  in  the  series  given. 

**Li  an  early  case  in  an  opinion  written  by  a  ju- 
rist. Judge  ScjOTT,  whose  just  fame  is  not  only  an  orna- 
ment to  jurisprudence  but  is  fondly  preserved  as  a 
sacred  tradition  of  the  Missouri  bar,  it  was  ruled,  Clark 
V.  Hammerle,  27  Mo.  1.  c.  70-71 : 

**  *Li  the  trial  of  causes  neither  party  is  bound 
to  ask  instructions.  If  they  are  not  asked,  the  giving 
them  or  not  is  at  the  discretion  of  the  court.  If  in- 
structions are  asked  on  the  whole  case  or  of  any  partic- 
ular matter  arising  out  of  it,  which  the  court  refuses, 
it  is  not  bound  afterwards  to  give  instructions  of  its 
own  as  substitutes  for  those  refused.  If  erroneous 
instructions  are  asked  and  refused,  it  is  entirely  at  the 
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option  of  the  judge  whether  he  will  afterwards  give  any 
or  not.  A  party  therefore  who  asks  an  instruction 
on  the  whole  case  must  not  frame  it  so  as  to  exclude 
from  the  consideration  of  the  jury  the  points  raised 
by  the  evidence  of  his  adversary.  If  a  suit  is  on  a  bond 
for  the  payment  of  money,  and  the  defendant  gives 
evidence  tending  to  show  that  he  ha&  paid  it,  it  would 
not  be  proper  for  the  court,  at  the  instance  of  idain- 
tiff,  to  instruct  the  jury  that  if  they  believed  that  the 
defendant  executed  the  bond,  they  will  find  for  the 
plaintiff.  Such  instruction  would  be  erroneous,  as  it 
would  exclude  from  the  jury  all  consideration  of  the 
(Question  of  payment.  It  is  no  answer  to  this  to  say 
that  the  defendant  might  have  asked  instructions.  He 
was  not  bound  to  do  so,  and  it  was  at  the  peril  of  the 
plaintiff  to  ask  instructions  disposing  of  the  whole  case 
which  excluded  from  the  jury  the  consideration  of  the 
evidence  of  the  defendant's  tending  to  show  that  he  had 
no  right  to  recover.* 

**The  doctrine  of  that  case  has  been  affirmed  over 
and  over  again.  Cases  may  be  found  that  seemingly 
announce  a  contrary  doctrine ;  but  on  suitable  analysis 
and  when  the  facts  of  the  particular  case  are  consid- 
ered with  discrimination  it  will  be  found  that  the  doc- 
trine of  Clark  v.  Hammerle  is  brought  down  as  live 
and  good  doctrine  to  this  very  day.  It  runs,  however, 
hand  in  glove  with  another  so  qualifying  it  as  to  make 
it  a  useable  rule  in  working  out  the  practical  admin- 
istration of  justice  in  concrete  oases,  viz.,  that  the 
mere  pretermission  in  plaintiff's  instructions  of  an  ele- 
ment in  defendants'  case  (a  part  and  parcel  of  the 
defense  interposed)  may  not  work  reversible  error  if 
that  very  element  is  plainly  and  effectually  put  to  the 
jury  in  other  instructions  on  either  side  in  such  form 
as  not  to  cause  confusing  contradiction  between  in- 
structions, but  rather  to  make  more  specific,  in,  say, 
defendants'  instructions,  a  matter  that  was  dealt  with 
in  general  form  in  plaintiff's. 
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*'The  student  in  case  law  so  curious  in  that  behalf 
as  to  seek  to  trace  not  only  the  evolution  of  that  doc- 
trine but  its  application  in  concrete  cases  may  consult 
with  profit  Mead  v.  Brotherton,  30  Mo.  201;  Sawyer 
V.  Railroad,  37  Mo.  1.  c.  263;  Fit^erald  v.  Hayward, 
50  Mo.  1.  c  523;  Owens  v.  Railroad,  95  Mo.  1.  c.  181. 
The  Owens  case  overruled  Sullivan  v.  Railroad,  88  Mo. 
169,  on  the  point,  and  made  the  dissenting  opinion 
of  Black,  J.,  in  the  Sullivan  case  a  controlling  pro- 
nunciation of  the  law.  But  it  will  be  observed  that 
neither  in  the  principal  opinion  in  the  Owens  case  nor 
in  the  dissenting  opinion  in  the  Sullivan  case  was  the 
doctrine  of  the  Olark-Hammerle  case  exploded.  To  the 
contrary,  it  was  left  to  stand  and  run  with  the  quali- 
fication that  if  the  whole  body  of  law  delivered  to  the 
jury  put  the  case  in  correct  form,  then  all  essentials 
to  recovery,  or  to  the  defense,  need  not  appear  in  one 
instruction.  [Gordon  v.  Burns,  153  Mo.  1.  c  232 ;  Gib- 
ler  V.  Railroad  Assn.,  203  Mo.  1.  c.  222  and  cases  cited ; 
Tinkle  v.  Railroad,  212  M^.  471;  Wojtylak  v.  Coal  Co., 
188  Mo.  1.  c.  283,  post  and  ante;  Flaherty  v.  Transit 
Co.,  207  Mo.  1.  c.  334;  Orcutt  v.  Bldg.  Co.,  214  Mo.  1.  c 
51;  Austin  v.  Transit  Co.,  115  Mo.  App.  1.  c. 
152 ;  Toncrey  v.  Railroad,  129  Mo.  App.  1.  c.  600;  BoUes 
V.  Railroad,  134  Mo.  App.  1.  c.  704;  Rudd  v.  Ins.  Co., 
120  Mo.  App.  1.  c.  16;  Stewart  v.  Andes,  110  Mo.  App. 
1.  c.  247;  Stauffer  v.  Railroad,  243  Mo.  1.  c.  332-3.] 
Other  cases  will  be  found  cited  in  defendants'  briefs. 

** Plaintiffs'  instruction  number  one  does  not  pros- 
per on  the  theory  just  discussed. ' ' 

But  is  that  doctrine  applicable  here?  We  have 
purposely  set  out  this  instruction.  It  does  not  pur- 
port to  direct  a  verdict  for  the  plaintiff  upon  the  whole 
case.  It  only  directs  that  if  the  jury  find  certain  facts, 
then  they  will  not  consider  the  release  as  a  defense, 
and  winds  up  with  the  words  **  except  to  the  extent  of 
crediting  the  amount  of  six  hundred  and  ninety  dollars 
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on  your  verdict,  */  your  verdict  should  be  for  the  plain- 
tiff." 

Note  the  language  italicized  above.  This  lan- 
guage does  not  direct  a  verdict  for  plaintiff.  Nor  does 
this  instruction  taken  as  a  whole  undertake. to  detail 
a  state  of  facts,  and  then  tell  the  jury  that  if  they  find 
such  facts  they  should  find  for  the  plaintiff.  The  most 
that  can  be  said  of  the  instruction  in  this  regard  is, 
that  it  outlines  a  state  of  facts,  and  then  tells  the  jury 
if  they  find  such  facts,  they  will  disregard  the  release 
in  arriving  at  their  verdict,  except  as  to  the  credit  men- 
tioned. The  question  of  liability  or  no  liability  for 
negligence  is  not  mentioned.  The  matter  of  contribu- 
tory negligence  or  assumption  of  risk  is  not  mentioned. 
As  to  the  law  upon  the  facts  shown  as  to  all  these  mat- 
ters the  jury  were  left  to  grope  in  the  dark— a  practice 
to  be  condemned,  but  we  have  not  been  reversing  for 
such  practice.  We  do  not  believe  that  the  instruction 
falls  within  the  class  of  one  attempting  to  cover  the 
whole  case,  and  directing  a  verdict  upon  hypothecated 
facts.  But  the  instruction  is  bad  for  reasons  to  be 
assigned  in  proper  paragraph,  when  the  case  is  a  little 
more  fully  developed. 

n.    It  is  urged  that  there  was  not  suflScient  evi- 
dence upon  which  to  submit  the  question  of  the  inva- 
lidity of  the  release  to  the  jury.    This 
Invalidity  question  was  fully  discussed  by  Bokd, 

statement  of  *'^*'  ^^^^  ^^  ^^^^  ^^  ^^  Division.  His 
Opinion  or  Fact  views  were  carefully  worded,  and  met 
my  approval  then,  and  I  have  no  rea- 
son to  change  at  this  time.  He  draws  the  distinction 
between  the  statement  of  an  existing  fact,  and  the  mere 
expression  of  an  opinion  as  to  what  will  take  place 
in  the  future,  as  actionable  fraud  in  matters  of  con- 
tract.   His  language  is: 

**  Leaving  out  of  view  the  confliction  of  this  evi- 
dence, since  that  has  nothing  to  do  with  its  submission 
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to  the  jury,  the  point  to  be  decided  is,  whether  plain- 
tiflf's  version  of  it  had  any  tendency  to  show  that  he 
was  fraudulently  induced  to  sign  the  release;  and 
therefore  entitled  to  have  a  jury  pass  on  that  issue. 
[R.  S.  1909,  sec.  1812;  Berry  v.  Railroad,  223  Mo.  358.] 
**In  order  to  sustain  a  defense  in  an  action  at  law 
attacking  the  validity  of  a  contract  on  the  ground  that 
its  execution  was  induced  by  fraud,  it  is  necessary  to 
prove  (1)  that  the  statements  were  false;  (2)  that 
they  were  known  to  be  false  when  made,  or  (what  is 
the  same  thing)  that  they  were  made  as  of  his  own 
knowledge  by  the  utterer,  when  in  fact  he  had  neither 
any  knowledge  of  the  subject,  nor  any  reasonable 
grounds  to  believe  them  to  be  true;  (3)  that  the  de- 
fendant had  a  right  to,  and  did  rely  upon  the  truth 
of  such  misrepresentations  when  he  executed  the  con- 
tract. [Hamlin  v.  Abell,  120  Mo.  188;  Edwards  v. 
Noel,  88. Mo.  App.  1.  c.  439;  Dulaney  v.  Rogers,  64  Mo. 
201.]  These  are  also  the  essential  elements  of  an  ac- 
tion for  deceit  or  fraud.  [20  Cyc.  12.]  But  whether 
used  as  grounds  for  suit  or  as  a  defense,  the  false  aver- 
ments must  relate  to  matters  of  fact  past  or  present 
and  not  matters  of  judgment,  opinion,  estimate,  or  fu- 
ture expectations.  This  is  the  settled  rule  where  the 
parties  are  dealing  at  arms'  length.  [Brown  v.  Lead 
Co.,  194  M?o.  1.  c.  700.]  But  when  that  is  not  the  case, 
it  is  held  in  many  states  that  justice  requires  some  ex- 
pansion of  the  rule,  especially  in  the  relations  of  pro- 
fessional or  other  men  possessed  of  special  learning, 
knowledge  and  skill,  with  other  persons  not  having 
the  same  advantages.  The  reason  given  is  that  the 
superior  qualification  of  the  one  is  an  invitation  of 
trust  and  confidence  to  the  other  which  the  law  will 
not  permit  to  be  fraudulently  used  to  his  loss  and  dam- 
age. A  few  illustrations  may  serve  to  illustrate  the 
application  of  this  principle  in  other  jurisdictions.  A 
case  arose  in  Texas.  Suit  was  for  personal  injuries, 
and  the  defense  was  release.    A  reply  that  the  release 
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was  fraudulently  obtained.  The  evidelice  tended  to 
show  that  the  plaintiff  executed  it  upon  the  representa- 
tions of  a  doctor  to  the  effect  that  the  bones  of  plain- 
tiff's arm  had  'knitted  and  united  together,*  and  that 
as  soon  as  the  swelling  had  passed  his  ann  would  be  as 
good  as  ever.  The  Texas  court  added:  *The  facts  in 
evidence  warrant  the  conclusion  that  Stewart  [the  doc- 
tor] made  the  representations  and  statements  to  the 
appellee  for  the  purpose  of  inducing  him  to  execute 
the  release,  .  ,  .  that  the  representations  and 
statements  so  made  by  Stewart  were  false  in  that  the 
bones  at  the  time  of  the  trial  were  not  united  and  that 
his  arm  was  practically  destroyed  in  its  usefulness.* 
The  court  added :  'We  cannot  agree  with  the  contention 
of  appellant,  that  it  may  escape  liability  on  the  ground 
that  the  representations  and  statements  made  by  Stew- 
art were  a  mere  eoopression  of  opinion.  It  was  more 
than  opinion — ^it  was  the  statement  of  fact.  The  effect 
of  his  statement  was  that  the  appellee  was  a  sound  man, 
that  the  bones  of  his  arm  had  knitted  together,  and 
that  it  would  be  all  right.  It  is  true  that  this  state- 
ment may  have  been  predicated  upon  his  opinion  as 
a  medical  expert  but  the  opinion  is  based  upon  facts 
of  which  he  possessed  knowledge.'  (The  italics  are 
ours.)  The  court  held  that  the  cause  was  rightfully 
submitted  to  the  jury.  [Houston,  etc.  R.  B.  Co.  v. 
Brown,  69  S.  W.  (Texas)  651.  See  also  Pattison  v. 
Railroad,  55  Wash.  625;  Railroad  v.  Hambright,  87 
Ark.  614;  Railroad  v.  Richards,  23  Okla.  256;  Hedin 
V.  Minneapolis,  etc.  Institute,  62  Minn.  146,  aflSrmed  in 
Nelson  v.  Railroad,  111  Minn.  193 ;  Viallet  v.  Railroad 
30  Utah,  1.  c.  267;  Lumley  v.  Wabash,  76  Fed.  (C. 
C.  A.)  1.  c.  70;  Dominicis  v.  Casualty  Co.,  116  N.  Y. 
Supp.  (Sup.  Ct.  1909)  975.  See  arguendo  Carroll  v. 
United  Rys.  Co.,  157  Mo.  App.  1.  c.  268.]  In  all  of  these 
cases  it  was  held  that  the  judgment  of  the  physician 
as  to  the  extent  of  the  injuries  at  the  time  of  his  ex- 
amination and  his  statement  of  the  existing  condition 
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of  the  patient  is  not  in  any  sense  the  expression  of  an 
opinion  bnt  the  assertion  of  a  matter  of  fact,  and  that 
if  nntrne  and  fraudulently  made,  would  afford  a  basis 
for  setting  aside  a  release  made  upon  faith  in  its 
verity.  Some  of  them  hold  that  the  opinion  of  the  phy- 
sician as  to  the  future  recovery  of  the  party  examined 
within  a  specified  time  becomes  actionable  from  the 
fact  of  his  presumed  competency  and  knowledge  and 
the  trust  reposed.  And  that  if  the  plaintiff  in  sole  re- 
liance on  that  opinion  makes  a  settlement  for  an  un- 
fair amount,  it  may  be  set  aside  upon  a  showing  that 
the  medical  statement  inducing  the  settlement  was  un- 
true in  fact  and  fraudulently  made  because  not  bot- 
tomed on  a  knowledge  which  the  physician  by  virtue  of 
his  profession  should  have  had  when  he  gave  the  opin- 
ion. This  extension  of  the  rule  need  not  be  now  affirmed 
by  us.  For  in  the  case  at  bar  the  plaintiff  testified  that 
the  physician  told  him  the  bones  of  his  arm  were  united 
at  the  time  of  the  examination.  Other  testimony  ad- 
duced on  his  behalf  tended  to  show  that  was  not  the 
fact.  This  representation  made  by  the  physician  was 
not  the  expression  of  an  opinion  but  the  assertion  of  an 
existing  fact,  and  therefore  clearly  within  the  general 
rule  making  such  assertions  when  fraudulently  made 
a  proper  ground  for  annulling  a  release  executed  upon 
faith  in  them.  The  opinion  of  the  doctor  to  that  ex- 
tent, at  least,  presented  an  issuable  fact  which  the 
plaintiff  was  entitled  to  have  the  jury  pass  upon  in 
the  case  at  bar.  The  cases  of  McFarland  v.  Railroad, 
125  Mo.  253,  and  Homuth  v.  Street  Ry.,  129  Mo.  629, 
do  not  in  any  way  contravene  this  conclusion.  In  the 
first  of  these  citations,  the  court  calls  attention  to  the 
fact  that  the  release  executed  by  the  plaintiff  actu- 
ally described  the  full  extent  of  her  injuries.  Under 
these  circumstances  the  court  held  that  she  could  not 
have  been  deceived  in  executing  the  release ;  and  that 
having  made  it  with  full  knowledge  of  its  provisions 
and  received  payment  in  accordance  with  its  terms,  she 
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could  not  afterwards  maintain  an  action  for  further 
injuries.  In  the  second  case  the  statement  relied  upon 
by  the  plaintiff  as  having  induced  the  execution  of  the 
release  was  the  representation  to  her,  previous  to  the 
settlement,  made  by  the  physician  for  the  defendant, 
that  he  thought  she  would  be  well  in  fourteen  days,  ac- 
companied by  the  statement,  *here  is  your  physician, 
ask  him  his  opinion/  The  court  held,  that  there  was 
nothing  in  the  circumstances  which  warranted  the  pre- 
sumption that  a  statement  so  made  by  the  company's 
surgeon  was  not  in  the  utmost  good  faith  and  con- 
tained an  honest  expression  of  his  opinion,  and  hence 
did  not  constitute  an  actionable  fraud.  These  were 
not  representations  of  existing  facts.  It  is  apparent, 
therefore,  that  neither  of  those  cases  contravenes  the 
rule  applicable  to  the  direct,  unequivocal  and  positive 
statement  (as  testified  by  plaintiff)  of  the  surgeon  in 
the  case  at  bar,  that  the  separated  bones  of  his  arm 
had  united  at  the  time  of  the  examination  made.  Our 
conclusion  is,  that  the  truth  or  falsity  of  that  state- 
ment and  the  scienter  of  the  maker  and  the  reliance 
of  the  plaintiff  upon  it  in  executing  the  release  offered 
in  evidence,  presented  an  issue  which  should  have  been 
submitted  to  the  jury  by  proper  instruction. '' 

It  will  be  noticed  that  whilst  our  brother  Bond  says 
that  some  courts  have  extended  the  rule  to  opinions 
as  to  future  recovery  of  the  patient,  he  was  careful  not 
to  give  the  assent  of  this  court  to  that  doctrine.  In 
view  of  what  we  have  previously  held,  we  could  not 
well  assent  to  this  new  rule.  [McFarland  v.  Mo.  Pac. 
By.  Co.,  125  Mo.  1.  c.  278;  Homuth  v.  Street  By.  Co., 
129  Mo.  629.] 

In  so  far  as  the  doctor  undertook  to  state  exist- 
ing facts,  as  he  did,  if  he  said  the  bones  were  then 
united,  the  truth  or  falsity  of  such  statements  are  for 
consideration.  A  physician,  skilled  in  determining  ex- 
isting bodily  conditions,  should  be  held  to  be  making 
statements  of  fact,  rather  than  giving  a  mere  opinion, 
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when  he  undertakes  to  state  a  then  existing  condition 
of  the  patient.  So  in  this  case,  if  the  company's  phy- 
sician stated  to  deceased  that  the  bone^  of  his  arm  had 
then  united,  and  such  stated  fact  was  not  true,  and  the 
deceased  in  executing  the  release  believed  such  state- 
ment of  fact,  and  acted  thereon,  then  if  the  statement 
was  false,  plaintiff  should  not  be  bound  by  the  release. 
But  the  trouble  with  plaintiff's  instruction  in  this  case 
is,  that  it  does  not  present  that  question  for  the  con- 
sideration of  the  jury.  The  instruction  predicates  the 
plaintiff's  right  to  set  aside  the  release  upon  the  opin- 
ion as  to  the  date  of  the  future  recovery  of  the  de- 
ceased and  not  upon  the  ground  that  the  doctor  had 
stated  that  the  bones  were  then  united,  when  in  truth 
and  fact  they  were  not.  (We  use  the  term  deceased, 
because  the  original  plaintiff  is  dead  now,  and  the  suit 
is  proceeding  in  the  name  of  his  administratrix.)  The 
wording  of  the  instruction  upon  this  question  is  **and 
you  further  find  that  such  doctor  assured  the  plain- 
tiff in  substance  and  without  qualification  that  plain- 
tiff's left  arm  would  be  as  good  and  strong  as  ever 
within  a  period  of  time  not  exceeding  six  months,"  and 
that  such  statement  was  false,  then  the  release  should 
be  set  aside.  The  whole  instruction  is  based  upon  the 
opinion  expressed  as  to  the  future  recovery  of  the 
plaintiff's  arm,  and  not  to  any  false  statement  of  a 
then  existing  fact.  Not  only  is  this  the  situation  of 
the  instruction,  but  it  is  the  theory  of  the  reply,  which 
we  have  set  out  fully  to  the  end  that  its  purport  might 
be  seen.  It  is  true  that  in  such  reply  the  plaintiff 
avers  that  the  doctor  said  ''that  the  bone  of  the  plain- 
tiff's left  arm  where  broken  was  perfectly  re-uniting" 
but  the  instruction  does  not  cover  this  idea.  It  should 
also  be  noted  that  the  allegation  is  that  the  bone  ''was 
perfectly  uniting  ^^  whilst  the  proof  is  that  the  doctor 
said  that  it  had  *' perfectly  united/'  This  last  is  some- 
what by  the  wayside.    The  point  is  that  the  instruction 
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allowed  an  invalidation  of  the  release  for  an  alleged 
false  opinion  as  to  the  time  in  which  the  arm  would,  in 
the  f nture,  become  well,  and  not  for  a  false  statement  of 
a  then  existing  fact.  So  that  grant  it  to  be  true  that 
when  the  doctor  told  deceased  that  the  bones  of  his 
arm  had  then  united,  and  in  so  doing  stated  a  fact, 
which  if  false  would  nullify  the  release,  yet  no  such 
theory  was  presented  to  the  jury,  and  that  case  has 
never  been  passed  upon  by  the  jury.  The  release  could 
not  be  set  aside  for  the  mere  expression  of  the  opinion 
covered  by  the  instruction.  In  the  McFarland  case, 
supra,  the  language  used  by  the  physician  was  **  plain- 
tiff would  be  up  and  around  in  ten  days  or  two  weeks ; ' ' 
of  this  we  then  said:  ^'As  to  the  last,  it  amounts  to 
no  more  than  an  expression  of  opinion  as  to  the  prob- 
able duration  of  plaintiff  ^s  injuries.  * '  Upon  the  theory 
that  the  instruction  predicates  plaintiff's  right  to  avoid 
the  release  upon  the  finding  of  a  mere  false  or  mis- 
taken opinion,  rather  than  upon  a  false  statement  of  a 
then  existing  fact,  the  instruction  was  error  for  which 
the  case  will  at  least  have  to  be  reversed. 

in.  Defendant  urges  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained,  and  therefore  that 
the  case  should  be  reversed  outright.    This  is  pressed 

more  upon  the  theory  of  the  defendant's 
EvkicriTc  *^      answer  rather  than  upon  the  theory  of 

absence  of  negligence  upon  the  part  of  de- 
fendant. We  are  not  advised  by  the  petition  what  acts 
of  negligence  are  chargeable  to  defendant,  but  there 
is  evidence  that  the  tank,  so  far  as  the  base  or  founda- 
tion is  concerned,  was  not  constructed  in  the  usual  way, 
nor  had  it  been  bolted  up  in  the  usual  way.  In  fact, 
there  is  evidence  of  a  negligent  construction  of  the 
tank,  and  further  that  there  was  negligence  in  filling 
the  tank  with  water  in  its  then  unfinished  condition. 
There  may  be  other  matters,  but  these  suffice  to  show 
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that  the  plaintiff  could  draw  an  instruction  upon  the 
negligence  of  defendant. 

We  take  it,  however,  that  defendant's  real  conten- 
tion is  that  the  plaintiff's  own  conduct  precludes  him 
from  recovery.  There  is  nothing  in  the  assumption 
of  the  risk  as  pleaded.  The  deceased  did  not  assume 
the  risk  of  the  defendant's  negligent  acts.  There  is 
much  evidence  adduced  by  a  cross-examination  of  the 
plaintiff's  witnesses,  which  goes  to  the  question  of 
contributory  ne^igence.  The  evidence,  from  this 
source,  shows  that  the  tank  was  being  filled  with  water 
by  a  pump  in  the  forenoon  of  the  day  of  the  accident; 
that  the  water  was  leaking  and  making  the  ground  at 
the  base  of  the  tank  wet  and  inclined  to  slide  or  slip ; 
that  just  before  noon  the  tank  was  quivering  and  wav- 
ing to  the  extent  of  two  inches  or  more;  that  deceased 
knew  all  these  things :  that  at  the  dinner  meal  the  dan- 
gerous condition  of  the  tank  was  discussed,  by  the 
workmen,  but  it  is  not  clear  whether  deceased  heard 
this  discussion :  that  knowing  these  facts  the  deceased, 
with  other  workmen,  obeyed  the  directions  of  their  fore- 
man and  went  back  to  work  upon  the  tank,  the  deceased 
being  up  near  the  top  thereof;  that  shortly  after  their 
return  to  work  the  tank  fell  and  injured  deceased.  This 
evidence  might  justify  the  presentation  of  these  acts 
of  the  deceased  to  the  jury  upon  a  proper  instruction, 
but  the  evidence  does  not  show  such  imminent  peril  as 
to  justify  the  court  in  declaring  as  a  matter  of  law  that 
the  act  of  deceased  in  so  going  back  to  work  upon  the 
tank,  would  preclude  a  recovery  by  plaintiff.  At  most 
it  was  a  question  for  the  jury  upon  proper  instruc- 
tions. In  this  case,  however,  both  sides  seem  averse 
to  instructions.  Upon  the  question  of  defendant's  neg- 
ligence we  believe  the  plaintiff  was  entitled  to  go  to  the 
jury,  and  this  contention  of  the  defendant  is  not  al- 
lowed. As  the  case  must  be  reversed  for  the  giving 
of  instruction  number  1  for  the  plaintiff,  we  need  not 
discuss  the  exoessiveness  of  verdict  here  urged.    If 
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the  plaintiflf  upon  a  retrial  gets  a  verdict  it  may  be 
more  moderate  next  time. 

Judgment  reversed  and  cause  remanded.  Lamm, 
C.  J.y  concurs;  Bond,  J.,  concurs  for  the  reasons  as- 
signed in  the  quoted  portion  of  his  opinion;  Brown,  J., 
concurs  in  result,  and  Walker,  J.,  concurs  in  result  and 
in  the  opinion  except  paragraph  one;  Woodson,  J., 
concurs  in  result  in  separate  opinion;  Paris,  J.,  not 
sitting. 

DISSENTING  OPINION 

WOODSON,  J. — ^When  this  case  was  in  Division 
No.  1,  I  wrote  a  dissenting  opinion  upon  two  proposi- 
tions; first,  regarding  the  scope  of  the  instructions; 
and  second,  regarding  the  opinion  of  the  medical  expert 
testimony.  I  acknowledge  I  was  partially  wrong  upon 
the  former,  but  adhere  to  my  views  expressed  as  to  the 
latter. 

In  Division  my  learned  associate.  Judge  Bond,  who 
wrote  the  divisional  opinion,  correctly  applied  to  this 
case  the  familiar  rule  of  practice,  that  when  the  plain- 
tiflf, in  submitting  his  case  to  the  jury,  omitted  from 
the  instructions  one  of  the  ingredient  elements  nec- 
essary for  a  recovery,  and  thereby  induced  the 
court  to  give  the  same,  he  should  suffer  the  penalty 
of  his  error  by  having  the  judgment  of  the  circuit  court 
in  his  favor  reversed  and  the  cause  remanded;  but  in 
doing  so  he  stated  the  rule  too  broadly,  as  my  learned 
associate  Judge  Graves  has  done  in  this  case,  in  Banc, 
in  this:  that  where  the  plaintiflf  undertakes  to  cover 
his  entire  case  by  instructions  and  omits  therefrom  the 
theory  of  the  defense  imposed,  then  he  commits  the 
same  error  that  he  would  have  done,  and  did  actually 
commit,  in  this  case,  by  omitting  from  his  instructions 
a  necessary  element  in  his  own  case.  My  meaning  is 
this :  In  this  case  after  the  plaintiflf  sustained  the  in- 
juries complained  of  he  entered  into  an  accord  and 
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satisfaction  of  his  cause  of  action  with  the  defendant. 
The  defendant  paid  him  a  certain  snm  of  money  in  con- 
sideration therefor  and  the  plaintiff  accepted  the  same, 
and  in  writing  receipted  for  the  same  and  acknowledged 
fnll  and  complete  satisfaction  for  all  damages  he 
claimed  he  was  entitled  to  on  account  of  said  injuries. 
In  all  such  cases,  prior  to  the  enactment  of  section 
1812,  Revised  Statutes  1909,  the  plaintiff  could  not 
sue  and  recover  upon  a  cause  of  action  so  settled,  be- 
cause the  law  required  him  to  go  into  a  court  of  equity 
and  have  the  accord  and  satisfaction  set  aside  for  some 
just  ground;  but  after  the  passage  of  that  statute,  and 
in  pursuance  to  its  provisions,  such  a  settlement  may 
be  attacked  for  fraud  or  other  equitable  grounds  in  the 
same  action.  But  in  each  instance  the  burden  of  proof 
rests  upon  the  plaintiff  to  establish  the  fraud,  etc.,  be- 
fore the  law  will  permit  him  to  recover  damages  for  the 
injuries  received. 

In  the  case  at  bar,  Judge  Bond  so  held,  and  prop- 
erly ruled,  that  the  plaintiff's  instructions  were  erro- 
neous because  they  omitted  the  element  of  fraud  men- 
tioned, and  there  being  no  express  aider  in  that  regard 
in  defendant's  instructions,  the  judgment  should  be 
reversed  and  the  cause  remanded,  and  it  was  accord- 
ingly so  done.  I  dissented  upon  the  two  grounds  pre- 
viously mentioned:  first,  because  I  erroneously  as^ 
sumed  that  the  burden  of  proving  the  fraudulent  re- 
lease was  upon  the  defendant  and  not  upon  the  plain- 
tiff, where  it  properly  belonged ;  and  I  was,  therefore, 
of  the  opinion  in  that  case  that  it  was  not  necessary 
for  the  plaintiff's  instructions  to  submit  the  question  of 
fraud  to  the  jury,  but  that  it  should  have  been  sub- 
mitted by  the  defendant's  instructions.  That  was 
where  I  erred.  The  fraud  being  a  part  of  plaintiff's 
case  and  not  of  defendant's,  it  became  the  duty  of  the 
former  and  not  that  of  the  latter  to  instruct  upon  that 
issue. 
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Having  thus  disposed  of  my  own  error,  and  stat- 
ing these  preliminary  matters,  I  will  now  pay  my  re- 
spects to  the  errors,  as  I  conceive  them,  of  my  associ- 
ates. Judge  Bond  in  Division  and  Judge  Graves  in 
Banc,  regarding  this  rule  of  evidence. 

I  maintain  upon  hoth  principles  and  authority, 
that  under  our  system  of  jurisprudence  all  that  is  re- 
quired by  the  law  of  this  State  to  entitle  the  plaintiff 
to  recover  in  an  action  at  law  is :  (1)  to  state  in  his  pe- 
tition the  facts  which  are  necessary  to  constitute  his 
cause  of  action;  (2)  to  prove  those  facts  by  a  prepon 
derance  of  the  evidence  introduced;  (3)  and  to  submit 
those  facts,  and  those  alone,  to  the  jury,  under  fair  and 
proper  instructions.  If  under  those  conditions  the 
jury  should  find  for  the  plaintiff,  I  insist  he  is  entitled 
to  a  recovery.  I  also  maintain  upon  both  principle 
and  authority  that  before  the  defendant  can  defeat  the 
plaintiff's  right  to  a  recovery  in  the  case  supposed,  ho 
must:  (1)  plead  a  legal  defense  to  the  cause  of  action 
stated  in  the  petition:  (2)  if  it  is  a  general  denial,  to 
counteract  the  evidence  of  the  prima-facie  case  made 
by  plaintiff  by  competent  evidence;  (3)  if  an  affirma- 
tion plea  of  new  matter  is  filed  then  he  must  establish 
the  truthfulness  of  the  facts  of  the  new  matter  by  a 
preponderance  of  the  evidence;  and  (4)  in  order  to  in- 
telligently present  the  defense  so  made  to  the  jury  he 
should  submit  those  facts  to  the  jury  by  proper  instruc* 
tions. 

In  the  former  case,  if  the  jury  should  find  for  the 
plaintiff,  then  in  my  opinion  neither  this  nor  any  other 
court  should  interfere  with  the  verdict  of  the  jury  or 
the  judgment  of  the  trial  court;  and  in  the  latter  case, 
should  the  jury  find  for  the  defendant,  then  this  court 
should  not  disturb  the  verdict  of  the  jury  on  the  judg- 
ment of  the  circuit  court. 

By  the  foregoing  observations  I  do  not  mean  to 
contend  that  in  civil  cases  the  court,  in  the  absence  of 
requests  by  the  plaintiff  or  defendant,  is  required  to 
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give  instructions  to  the  jury,  nor  that  either  the  plain- 
tiff or  defendant  is  legally  required  to  ask  them ;  but 
what  I  do  mean  to  state  is  this :  That  if  the  plaintiff 
does  see  fit  to  ask  instructions  embracing  all  the  ele- 
ments of  his  own  case  as  stated  in  his  petition,  and 
which  there  is  evidence  tending  to  prove,  then  his  in- 
structions need  not  go  further  and  cover  the  defend- 
ant's theory  of  the  case.  In  other-  words,  the  defend- 
ant cannot  stand  idly  by  and  thereby  impose  upon  the 
court  or  the  plaintiff  the  duty  of  instructing  the  jury 
upon  his  theory  of  the  case,  when  perhaps  neither  of 
them  is  perfectly  familiar  with  it. 

The  law  is,  and  the  practice  in  this  State  has  uni- 
formly been,  to  give  instructions  for  the  plaintiff,  which 
present  only  his  case  to  the  jury,  and  to  give  instruc- 
tions for  the  defendant  which  present  only  his  defense 
to  the  case  made  by  the  plaintiff. 

The  only  ruling  of  this  court,  in  my  opinion,  to  the 
contrary  where  the  point  was  made,  that  I  have  seen 
or  have  been  able  to  find,  is  found  in  the  case  of  Sulli- 
van V.  Railroad,  88  Mo.  169.  There  it  was  held,  as 
the  opinion  here  holds,  that  in  an  action  for  injuries 
resulting  from  the  negligence  of  the  defendant,  and  in 
which  the  issue  of  plaintiff's  contributory  negligence 
was  made,  an  instruction  was  erroneous  which  hypothe- 
cates the  facts  as  to  defendant's  negligence,  and  auth- 
orizes a  verdict  for  plaintiff  therein  without  in  the 
same  instruction  limiting  such  right  of  recovery  to  the 
absence  of  such  contributory  negligence  on  the  part  of 
the  plaintiff.  (The  word  ** hypothecates"  is  used  be- 
cause the  court  used  it  in  that  case.) 

That  opinion  was  by  a  divided  court,  Black  and 
Norton,  JJ.,  dissenting. 

The  writer  had  the  honor  of  presenting  the  same 
question  again  to  this  court  in  the  case  of  Owens  v. 
Railroad,  95  Mo.  169. 

It  was  there  insisted  that  the  ruling  in  the  Sullivan 
case  was  erroneous  under  the  rules  of  pleading  and 
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practice  in  force  in  this  State,  which  do  not  require 
the  plaintiff,  as  in  some  of  the  States,  to  charge  in  the 
petition  or  prove  by  the  evidence,  that  he  was  free 
from  contributory  negligence,  but  imposes  the  duty 
upon  the  defendant  to  plead  and  prove  contributory 
negligence.  In  other  words,  that  the  instructions  for 
the  plaintiff  need  be  no  broader  that  his  petition  and 
proof,  and  that  if  the  defendant  wished  to  rely  upon 
contributory  negligence  or  other  facts  as  a  defense, 
he  must  plead  and  prove  them  and  ask  the  court  if 
he  deems  proper  to  submit  them  to  the  jury  by  the  in- 
structions given  on  his  behalf;  but  he  caimot  impose 
that  duty  upon  the  plaintiff. 

The  court  in  the  Owens  case  accepted  this  view 
of  the  law,  and  in  express  terms  overruled  the  Sullivan 
case  and  in  doing  so  used  this  language : 

**The  instructions  are  to  be  taken  as  a  whole,  are 
so  taken  by  men  of  common  understanding,  and  can 
be  understood  in  no  other  way.  There  is  no  necessity 
for  qualifying  each  by  an  express  reference  to  the 
others.  They  thus  qualify  themselves,  when  in  the 
form  these  instructions  are.  The  contrary  ruling  in 
Sullivan  v.  Railroad,  88  Mo.  182,  is  not  to  be  followed.  ^^ 

The  plaintiff's  instructions  do  not  in  mandatory 
language  tell  the  jury  to  find  for  him,  nor  do  those  of 
the  defendant  tell  them  to  find  for  the  defendant;  but 
do  tell  them  that  if  they  find  the  facts  to  be  as  stated  in 
the  petition  to  be  true,  as  plaintiff's  evidence  tends  to 
show,  then  they  will  find  for  him;  but  upon  the  other 
hand  that  if  they  find  the  facts  to  be  as  contended  for  by 
defendant,  then  they  will  find  for  him.  Clearly  there  is 
no  conflict  between  the  two  for  the  reason  that  if  the 
jury  find  for  the  one,  they  must  necessarily  find  against 
the  other,  as  this  court  has  many  times  so  held. 

The  same  question  was  presented  again  in  the  case 
of  Meily  v.  Railroad  Co.,  215  Mo.  567.  On  page  587 
this  court  said : 
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**  Appellant  assails  the  correctness  of  instruction 
numbered  one  given  by  the  court  in  behalf  of  the  res- 
pondent, for  the  reason  assigned,  that  while  it  purports 
to  cover  the  whole  case  it  omits  one  of  the  defenses 
pleaded  in  the  answer,  namely,  assumption  of  risk. 

**  We  have  been  cited  to  no  authority  sustaining  the 
position  assumed  by  counsel  for  appellant,  and  we  have 
been  unable  to  find  any  case  in  this  State  lending  color 
to  that  contention,  excepting  the  case  of  Sullivan  v. 
Railroad,  88  Mo.  169.  In  that  case  by  a  divided  court 
(NoBTON  and  Black,  JJ.,  dissenting),  it  was  held  that 
an  instruction  which  embraced  all  the  facts  which  were 
necessary  to  be  found  by  the  jury,  before  the  plaintiff 
would  be  entitled  to  recover,  must  also  tell  the  jury 
that  before  a  recovery  could  be  had  the  jury  must  also 
find  that  the  plaintiff  was  not  guilty  of  contributory 
negligence.  But  no  case  has  been  found  in  this  State 
or  elsewhere,  going  to  the  full  extent  contended  for  by 
learned  counsel  for  appellant;  nor  is  the  doctrine  an- 
nounced in  the  Sullivan  case  any  longer  the  law  of  this 
State.  That  case  has  been  overruled  many  times  in 
express  terms  by  this  court,  among  which  are  the  fol- 
lowing: Owens  V.  Railroad,  96  Mo.  169;  Doughert>'  v. 
Railroad,  97  Mo.  1.  c.  661 ;  Burlington  Bank  v.  Hatch, 
98  Mo.  1.  c.  379;  Reilly  v.  Railroad,  94  Mo.  600;  State 
ex  rel.  v.  Hope,  102  Mo.  1.  c.  426;  Burdoin  v.  Trenton, 
116  Mo.  1.  c.  372 ;  Hughes  v.  Railroad,  127  Mo.  1.  c.  452 ; 
Meadows  v.  Life  Ins.  Co.,  129  Mo.  1.  c.  97 ;  Anderson  v. 
Railroad,  161  Mo.  1.  c.  427.^' 

And  in  Lange  v.  Mo.  Pac.  Ry.  Co.,  208  Mo.  458,  1. 
c*  478,  this  court  said: 

**The  third  objection  to  this  instruction  is  that  it 
ignores  the  question  of  contributory  negligence.  While 
that  is  true,  yet  that  question  was  presented  to  the 
jury  in  instruction  numbered  three  given  for  respond- 
ent, which  properly  submitted  that  issue  to  the  jury. 
[Schmitz  V.  Railroad,  119  Mo.  256,  1.  c.  269  and  276, 
Court  in  Banc;  Baker  v.  Railroad,  147  Mo.  1.  c.  168; 
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Blackwell  v.  Hill,  76  Mo.  App.  53;  Lange  v.  RaUroad, 
115Mo.App.589.]^' 

The  same  rule  is  aimounced  in  Anderson  v.  Union 
Terminal  Ry.  Co.,  161  Mo.  411,  1.  c.  428;  Meadows  v. 
Life  Ins.  Co.,  129  Mo.  76,  L  c.  97;  Hughes  v.  Railroad, 
127  Mo.  447, 1.  c.  452. 

In  State  ex  rel.  v.  Hope,  102  Mo.  410, 1.  c.  426,  this 
court  in  discussing  this  question  said : 

**The  point  of  the  only  objection  urged  against 
plaintiff 's  instructions  is  that  they  authorize  a  verdict 
for  plaintiff  upon  his  theory  of  the  facts  in  the  case, 
without  embracing  in  the  same  instructions  other  facts 
constituting  defendant's  theory  of  the  case.  If,  how- 
ever, the  legal  propositions  they  contain  are  correct 
(and  this  is  not  disputed),  and  defendant's  theory  was 
properly  presented  to  the  jury  in  their  own  instruc- 
tions, this  mode  of  instruction  would  not  furnish  cause 
for  reversal.  [Owens  v.  Railroad,  95  Mo.  169;  Bur- 
lington First  Nat.  Bank  v.  Hatch,  98  Mo.  376; 
Dougherty  v.  Railroad,  97  Mo.  647.] '' 

And  in  Dougherty  v.  Railroad  Co.,  97  Mo.  647, 1,  a 
661,  this  court  said : 

**The  fifth  given  for  plaintiff  is  complained  of  for 
the  reafion  that  it  ignores  the  contributory  negligence 
of  plaintiff,  and  authorizes  and  directs  a  verdict  for 
plaintiff,  without  regard  thereto.  A  similar  omission 
in  an  instruction  of  this  sort  was  held  fatal  error  in 
the  case  of  Sullivan  v,  Jlailroad,  88  Mo.  169,  but  the 
doctrine  of  that  case  has  recently  been  overruled  in 
the  late  case  of  Owens  v.  Railroad,  95  Mo.  169,  and  up- 
on the  authority  of  the  Owens  case  just  cited,  and  under 
the  views  there  adopted  by  a  majority  of  my  associates, 
the  omission  of  the  defense  of  contributory  negligence 
from  the  instruction  under  review  is  not  to  be  regarded 
as  fatal  error,  requiring  a  reversal  of  the  judgment  in 
the  cause. '^ 

The  same  rule  is  announced  in  Burlington  Nat. 
Bank  v.  Hatch,  98  Mo.  1.  c.  378-9. 
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The  case  of  Owens  v.  Railroad,  snpra,  has  been 
cited  and  followed  by  the  courts  of  appeals  in  more 
than  fifty  cases,  saying  nothing  about  other  cases  cited, 
by  those  courts  announcing  the  same  rule. 

It  seems  to  me  that  the  law  as  thus  announced 
by  this  court  and  the  courts  of  appeals  should  be  fol- 
lowed and  forever  put  this  question  at  rest;  if  not, 
then  they  should  be  overruled  in  terms  so  they  will  no 
longer  mislead  the  bench  and  bar,  and  act  as  pitfalls 
into  which  the  profession  and  litigants  must  and  will 
stumble  and  fall. 

This  court  was  led  into  an  erroneous  ruling  in 
the  case  of  Sullivan  v.  Railroad,  supra,  by  following 
the  decisions  of  courts  where  the  law  of  tiieir  States 
requires  the  plaintiff  to  allege  and  prove  that  he  was 
free  from  contributory  negligence;  under  such  a  law 
it  was  perfectly  proper  for  such  courts  to  hold  that  the 
instruction  given  for  the  plaintiff  should  call  the  at- 
tention of  the  jury  to  the  question  of  contributory  neg- 
ligence for  the  reason  that  it  was  a  part  of  the  plain- 
tiflf's  case,  but  not  so  in  this  State,  where  contributory 
negligence  is  purely  a  matter  of  defense,  and  must  be 
pleaded  and  proven  by  the  defendant  to  be  available. 

n.  The  second  ground  for  my  dissent  in  this  case 
is  that  the  majority  opinion  holds  that  the  opinion  of 
Dr.  McCandless  given  to  the  plaintiff,  regarding  the 
condition  of  his  arm,  was  not  the  statement  of  an  opin- 
ion merely,  but  *'was  the  statement  of  a  fact." 

Our  learned  associate  cites  some  very  respectable 
authority  which  seems  to  support  him  in  that  state- 
ment, nevertheless,  I  dissent  from  it,  because  the  ex- 
pression of  an  opinion,  by  a  doctor  regarding  the  con- 
dition of  a  person,  is  not  the  statement  of  a  fact,  but  is, 
in  the  very  nature  of  the  case,  nothing  more  or  less  than 
the  opinion  of  the  doctor  who  gives  it,  and  the  opinions 
of  all  courts  in  Christendom  to  the  contrary  will  not 
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change  the  fact  that  an  opinion  is  an  opinion,  and  not 
a  fact 

I  have  often  heard  that  for  all  practicable  pur- 
poses a  court  could  decide  that  black  is  white,  but  this 
is  the  first  time  in  my  life  where  I  have  seen  in  black 
and  white  that  principle  decided  by  a  court. 

However,  I  for  one,  intend  to  cling  to  the  old  idea, 
that  an  opinion  is  but  the  judgment  or  belief  of  the 
party  who  gives  expression  to  it ;  and  in  my  judgment 
the  character  of  the  opinion  is  not  metamorphosed  in 
a  fact  because  perchance  it  is  expressed  by  an  expert 
upon  the  subject  in  question.  The  knowledge  and  wis- 
dom of  the  person  giving  the  opinion,  if  honest,  adds 
weight  to,  but  does  not  change  the  character  of  the  ex- 
pression. No  doctor  on  earth  can  state  as  a  fact  what 
will  be  the  result  of  a  certain  injury  received,  not  even 
of  a  pin  scratch.  Ordinarily  a  doctor,  or  anyone  else, 
for  that  matter,  would  tell  you  that  such  an  injury 
would  be  trivial  and  would  soon  heal,  but  how  often 
have  we  seen  and  heard  of  injuries  no  more  serious  in 
character  prove  fatal,  even  under  the  care  and  treat- 
ment of  the  most  learned  and  skilled  physicians  of 
the  land. 

That  is  common  knowledge  and  everyone  knows 
it;  and  there  is  not  a  man  or  woman,  with  ordinary 
intelligence,  who  does  not  know  that  when  he  or  she 
consults  a  physician,  he  will  only  express  an  opinion 
as  to  his  or  her  condition,  and  all  the  assurances  the 
physician  may  offer  that  he  knows  what  he  is  talking 
about  will  not  deceive  him  or  her  in  the  least  in  that 
regard,  and  if  pressed  too  far,  it  is  more  than  likely 
such  assurances  will  cause  them  to  consider  him  a 
quack,  and  instead  of  trusting  him,  will  lose  aU  con- 
fidence in  his  opinion  and  respect  for  his  word.  In 
other  words,  such  matters  are  not  embraced  within 
the  field  or  scope  of  human  knowledge,  but  rest  in 
opinion  only,  the  same  as  the  opinion  of  a  lawyer.  No 
man  knows  the  law. 
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With  these  preliminary  ohservations,  let  us  con- 
sider the  plaintiff.  He  testified  that  he  went  to  Dr. 
MkiCandless  and  stated  to  him  that  he  had  sustained 
an  injury  through  the  negligence  of  the  defendant, 
and  that  he  was  thinking  of  settling  with  the  company 
for  the  damages  received  in  consequence  thereof,  and 
told  him  that  he  wanted  his  honest  opinion  as  to  his 
condition,  in  order  to  fix  the  amount  of  the  damages. 
In  response  thereto,  he  further  testified  that  Dr.  Mc- 
Candless  said,  **  Young  man,  I  will  guarantee  you  will 
have  a  good  arm  inside  of  six  months,  ^^  and  that  the 
doctor  further  told  him  that  there  was  a  perfect  union 
of  the  bone  of  the  arm,  which  of  course  was  but  an 
opinion,  as  he  could  not  see  that  fracture  or  its  con- 
dition. 

This  language  of  the  doctor  must  be  construed  in 
the  light  of  the  facts  and  circumstances  that  existed 
at  the  time  he  gave  expression  to  it.  The  plaintiff 
did  not  ask  the  doctor  to  guarantee  that  he  would  have 
a  good  arm  in  six  months  or  within  any  other  period 
of  time;  consequently  he  was  not  expecting  a  guaran- 
tee, but  asked  him  for  his  honest  opinion  as  to  his  con- 
dition, and  that  was  what  he  expected  and  what  he  re- 
ceived. The  plaintiff  never  relied  upon  the  guaranty, 
but  upon  the  opinion.  The  expression  of  the  doctor, 
that  he  would  guarantee  that  plaintiff  ^s  arm  would 
be  as  good  as  ever  in  six  months,  was  made  by  him  for 
the  purpose  of  giving  force  and  character  to  his  opin- 
ion, and  not  in  the  sense  that  he  was  insuring  the  plain- 
tiff's arm  in  that  regard,  and  the  latter  knew  that  the 
doctor  used  the  word  ** guarantee"  in  that  sense.  While 
the  use  of  that  word,  by  the  doctor  might  and  prob- 
ably did  have  weight  with  the  plaintiff,  nevertheless, 
he  understood  and  knew  that  the  doctor  was  express- 
ing only  his  opinion  as  to  his  condition;  and  upon  that 
opinion  he  settled  with  the  company. 

In  effect,  it  is  contended  in  this  suit,  that  the  doc- 
tor's opinion  was  in  fact  a  guaranty  that  the  fractured 


Digitized  by 


Google 


382       SUPREME  COUBT  OF  MISSOURI , 

Wingfield  y.  Railroad. 

arm  had  perfectly  united  and  would  be  completely  well 
within  six  months,  and  that  the  defendant  is  bound  by 
that  guaranty. 

This  contention  is  xmtenable  for  two  reasons :  first, 
because,  as  before  stated,  neither  the  doctor  nor  the 
plaintiff  understood  that  the  opinion  was  to  operate 
as  a  guaranty;  and,  second,  because  if  the  plaintiff  so 
understood  it  to  be  such,  still  he  would  not  be  entitled 
to  a  recovery  for  the  reason  that  there  is  no  evidence 
in  this  record  which  tends  to  show  that  the  doctor  had 
authority  to  make  a  contract  of  guaranty  for  the  de- 
fendant, and  having  no  such  authority,  if  he  makes  such 
a  guaranty,  then  he  would  be  personally  liable  thereon ; 
but  who  would  ever  think  of  suing  him  on  such  a  pre- 
tended contract  of  guaranty!  He  and  everyone  else 
would  say  it  was  his  opinion. 

In  short,  the  plaintiff  asked  the  doctor  for  an  hon- 
est opinion  as  to  his  condition,  and  the  doctor,  so  far 
as  this  record  shows,  gave  him  an  honest  opinion,  and 
now  since  he  was  mistaken  in  that  opinion,  if  he  was, 
the  plaintiff  now  seeks  to  set  aside  the  settiement  and 
hold  the  defendant  liable  for  the  original  injury. 

If  the  petition  had  charged  and  the  plaintiff  had 
proven  by  the  evidence  that  the  opinion  of  Dr.  Mc- 
Candless  was  false  and  was  knowingly  and  fraudu- 
lently made  for  the  purpose  of  injuring  the  plaintiff 
and  that  it  did  so,  quite  a  different  question  would  be 
presented ;  but  there  is  not  a  word  of  evidence  in  this 
case  that  tends  to  show  that  Dr.  McCandless  falsely, 
knowingly  or  fraudulently  gave  his  opinion  as  to  the 
condition  of  the  plaintiff. 

Under  this  state  of  facts,  this  case  falls  clearly 
within  the  rule  of  law  announced  by  this  court  in  the 
cases  of  McFarland  v.  Railroad,  125  Mo.  253,  and  Ho- 
muth  V.  Street  Ry.  Co.,  129  Mo.  629. 

That  being  true,  the  court  should  have  sustained  a 
demurrer  to  the  evidence,  unless  there  was  other  evi- 
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dence  to  carry  the  case  to  the  jury  upon  that  point,  of 
which  I  express  no  opinion. 

For  the  foregoing  reasons  I  dissent  from  the  ma- 
jority opinion;  bnt  believe  that  the  judgment  of  the 
circuit  court  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial  in  conformity  to  the  views 
herein  expressed.  Walker,  J.,  concurs  in  paragraph 
one. 


JEWEL  TEA  COMPANY  et  al.,  Appellants,  v.  CITY 
OF  CARTHAGE  et  al. 

In  Banc,  ApHI  2,  1914. 

1.  MERCANTILE  AGENT:  Interstate  Shipment:  Paid  for  Within 
This  State:  Invalid  Ordinance.  The  agent  of  a  Chicago  firm 
went  about  from  place  to  place  in  defendant  city  in  Missouri 
and  took  orders,  for  delivery  two  weeks  thereafter,  for  teas, 
coffees,  extracts  and  other  merchandise.  These  orders  were 
mailed  by  said  agent  to  said  company  at  Chicago,  where  each 
item  so  ordered  was  separately  wrapped  and  the  packages 
placed  in  a  large  box  addressed  to  the  company  at  defendant 
city.  On  the  arrival  of  the  box,  the  agent  opened  it  and  de- 
livered the  separate  packages  (which  did  not  have  a  pur- 
chaser's name  thereon)  unopened  to  the  person  who  had 
ordered  them,  and  received  the  money  therefor.  Held,  that  the 
transaction  was  interstate  conmierce,  and  an  ordinance  making 
unlawful  a  sale  by  a  mercantile  agent  or  sales  agent  without 
a  license,  is,  as  to  such  transaction,  invalid.  The  contract  for 
the  purchase  became  binding  when  the  order  for  the  goods  was 
received  and  accepted  at  Chicago,  and  that  made  it  the  be- 
ginning of  an  interstate  shipment. 

2.  :  :  Injunction:  Multiplicity  of  Suits.    A  citizen  of 

another  State  is  entitled  to  prosecute  a  lawful  business  within 
this  State  without  the  vexatious  annoyance  and  irreparable 
damage  of  a  multiplicity  of  suits  growing  out  of  the  arrest 
of  his  sales  agent  for  a  violation  of  an  invalid  ordinance  pro- 
hibiting him  from  carrying  on  such  business  without  a  license, 
and  such  an  ordinance  not  being  a  criminal  statute,  such 
citizen  is  entitled  to  injunction  to  restrain  the  city  from  fre- 
quent prosecution  of  his  agent  and  interfering  with  his  busi- 
ness. 
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Appeal  from  Jasper  Circuit  Court— Hon.  David  E. 
Blair,  Judge. 

Beyebsed  and  BEAftANDE^  (with  directious). 

J.  D.  Harris  for  appellants. 

(1)  A  sale^  in  this  State,  of  goods  wbick  are  in 
another  State  at  the  time  of  the  sale,  is  interstate  com- 
merce, and  no  license  is  or  can  be  required  for  making 
such  sale.  State  v.  Looney,  214  Mo.  216;  Dozier  v. 
Alabama,  218  U.  S.  124;  Text  Book  Co.  v.  GiUispie,  229 
Mo.  397;  Caldwell  v.  North  Carolina,  187  U.  S.  622; 
Bearick  v.  Pennsylvania,  20S  U.  S.  507;  Brennan  v. 
Titusville,  153  U.  S.  289;  Bobbins  v.  Taxing  District, 
120  U.  S.  489;  In  re  Spain,  47  Fed.  208;  In  re  Nichols, 
48  Fed.  164;  In  re  Kimmel,  41  Fed.  775;  In  re  Tyer- 
man,  48  Fed.  167.  The  sales  of  merchandise  made  by 
the  Jewel  Tea  Company  from  its  stores  in  Chicago, 
Illinois,  to  the  citizens  of  Carthage,  Missouri,  through 
the  instrumentality  of  its  co-plaintiff  Martin,  and  its 
other  agents,  is,  under  the  facts  disclosed  by  the  record, 
interstate  commerce,  and  as  to  such  company  and  its 
agents  the  ordinance  in  question  is,  in  its  operation 
and  effect,  an  unlawful  regulation  of  and  interference 
with  interstate  commerce,  in  violation  of  section  8, 
article  1,  of  the  Constitution  of  the  United  States.  Tea 
Co.  V.  Lee's  Summit,  189  Fed.  280;  Tea  Co.  v.  Lee's 
Summit,  198  Fed.  532;  Bogers  v.  Foundry  Co.,  167 
Mo.  App.  228.  (2)  Neither  does  the  fact  that  the 
articles  sold  were  not  shipped  separately  and  directly 
to  each  individual  purchaser,  but  were  packed  together 
in  a  large  shipping  box,  addressed  to  the  Jewel  Tea 
Company  at  Carthage,  Missouri,  and  there  received 
by  its  agent,  who  delivered  them  to  the  purchasers, 
deprive  the  transaction  of  its  character  as  interstate 
commerce.  Caldwell  v.  North  Carolina,  187  U.  S.  632; 
Tea  Co.  v.  Lee's  Summit,  189  Fed.  280;  Tea  Co.  v. 
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Lee's  Summit,  196  Fed.  532.  Nor  does  the  fact  that 
the  several  packages  were  not  labeled  in  the  name  of 
the  respective  customers  ordering  them,  take  the  trans- 
action out  of  the  protection  of  the  interstate  commerce 
clause  of  the  Federal  Constitution.  Tea  Co.  v.  Lee's 
Summit,  196  Fed.  538;  Rearick  v.  Pennsylvania,  203 
U.  S.  203. 

Perkins  &  Blair  and  George  W.  Croivder  for  re- 
spondents. 

STATEMENT. 

This  suit  was  begun  in  1909  to  restrain  the  city 
of  Carthage  and  its  oflBcers  and  agents  from  enforcing 
against  the  plaintiff  and  its  sales  agent  the  provisions 
of  an  ordinance  defining  a  mercantile  agent,  and  tax- 
ing that  occupation  a  license  fee  of  one  dollar  per  day 
or  five  dollars  per  month  or  twenty  dollars  per  year, 
and  making  the  doing  of  such  business  without  pro- 
curing such  license  a  misdemeanor  punishable  by  a 
fine  of  from  one  dollar  to  one  hundred  dollars  for 
each  offense. 

The  sales  agent  of  plaintiff,  one  Martin,  was  twice 
arrested  and  fined  for  violating  said  ordinance.  He 
appealed  to  the  circuit  court,  and  thereupon  his  em- 
ployer, the  Jewel  Tea  Company,  joined  him  in  bring- 
ing this  suit  to  restrain  the  enforcement  of  said  ordi- 
nance on  the  ground  that  it  interfered  with  the  inter- 
state commerce  business  which  the  Jewel  Tea  Com- 
pany was  conducting  from  its  home  oflSce  in  Chicago 
with  the  people  in  the  defendant  city. 

A  temporary  injunction  was  issued,  defendant  an- 
swered admitting  the  ordinance  and  its  enforcement, 
denied  that  plaintiff  Jewel  Tea  Company  was  protected 
by  the  commerce  clause  of  the  Federal  Constitution 
as  to  its  business  in  this  State.    After  the  joinder  of 
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issue  the  case  was  submitted  to  the  judge  of  the  cir- 
cuit court  on  the  following  agreed  statement  of  facts. 

^'AGEEED  STATEMENT  OP  FACTS. 

**It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  to  the  above  entitled  cause,  by  their 
respective  attorneys,  that  said  cause  be  tried  upon  the 
admissions  in  the  pleadings  and  the  following  facts: 

**That  on  August  2nd,  3rd  and  4th,  1909,  M.  Mar- 
tin, as  agent  of  the  Jewel  Tea  Company,  an  niinois 
corporation  located  at  Chicago,  Illinois,  went  about 
from  place  to  place  within  the  city  of  Carthage,  Mis- 
souri, and  took  orders  for  delivery  two  weeks  there- 
after, for  teas,  coffees,  extracts,  spices  and  other  mer- 
chandise. That  said  Martin  mailed  said  orders  to  said 
company  at  Chicago,  where  each  item  was  separately 
wrapped  and  packed  together  with  the  other  items  in 
a  large,  wooden  shipping  box,  which  was  nailed  up, 
addressed  and  shipped  to  *The  Jewel  Tea  Company, 
Carthage,  Missouri.*  Two  weeks  after  said  orders 
were  taken  in  Carthage,  said  Martin,  who  lives  in  the 
State  of  Kansas,  and  is  a  resident  of  said  State,  re- 
turned to  Carthage,  received  the  box  as  agent  of  said 
Jewel  Tea  Company,  opened  the  same,  took  therefrom 
the  numerous  small  packages,  made  up  each  order 
therefrom  without  opening  or  breaking  said  small  pack- 
ages, and  delivered  said  orders  to  the  customers  hav- 
ing previously  ordered  same  and  received  the  money 
therefor.  None  of  the  items  packed  inside  the  ship- 
ping box  bore  the  name  of  any  customer  or  any  mark, 
number  or  other  designation  as  to  what  customer 
should  receive  it.  Where,  for  instance,  Mrs.  *A'  and 
Mrs.  *B',  different  customers,  had  each  ordered  one 
pound  of  a  certain  kind  of  coffee,  or  two  bottles  of  a 
certain  size  filled  with  a  vanilla  extract  of  a  certain 
brand,  there  were  two  one-pound  packag-es  of  that 
coffee,  either  of  which  said  Martin  would  use,  without 
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breaking,  to  fill  either  order;  or  if  there  were  two 
bottles  of  vanilla  of  the  same  kind,  either  of  which 
bottles  might  go  to  fill  the  order  of  Mr.  *  A'  or  of  Mrs. 
*B^ 

**That  on  the  16th,  17th  and  18th  of  each  month, 
said  Martin,  while  delivering  said  merchandise  at  said 
city  of  Carthage,  and  within  the  corporate  limits  there- 
of, would  and  did  take  orders  for  other  goods,  wares 
and  merchandise,  to  be  delivered  in  the  same  way  two 
weeks  later,  which  illustrates  the  method  employed. 

**That  neither  the  Jewel  Tea  Company  nor  said 
Martin  nor  any  other  agent  of  said  company  had  or 
has  taken  out  a  license  under  the  ordinance  set  forth 
in  plaintiff's  petition. 

**That  the  Jewel  Tea  Company,  plaintiff  herein, 
maintains  branch  oflices  and  retail  stores  in  other 
towns  in  Missouri,  but  none  in  said  city  of  Carthage ; 
that  said  company  ships  no  goods  to  Carthage  from 
Missouri  points  to  fill  said  orders. 

**It  is  understood  that  defendants  deny  that  plain- 
tiffs were  engaged  in  interstate  conmaerce  or  that  they 
are  in  anywise  protected  by  the  Interstate  Commerce 
Act. 

**That  save  for  the  restraining  order  issued  herein 
said  defendants  would  have  made  other  arrests  of  said 
Martin  and  others  doing  business  in  the  same  manner 
for  said  Tea  Company;  that  such  arrests  would  have 
been  made  every  time  orders  were  taken  in  the  manner 
hereinabove  set  forth.*' 

Upon  a  consideration  of  the  foregoing  facts  the 
trial  court  dissolved  the  temporary  injunction  and  dis- 
missed the  petition,  from  which  judgment  plaintiff  ap- 
pealed. 
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OPINION. 


BOND,  J.  (After  stating  the  above  facts.) —We 
have  not  been  favored  with  any  brief  or  argument  on 
behalf  of  respondent  which  has  submitted 
Interstate  its  case  for  decision  after  the  statement 

Tranittc^^^  and  brief  of  appellants  was  filed,  without 
making  any  reply  thereto.  The  only  ques- 
tion which  can  arise  on  this  appeal  is  whether  the 
judgment  below  is  the  proper  legal  conclusion  from 
the  ** agreed  statement  of  facts."  [South  Missouri 
Land  Co.  v.  Combs,  53  Mo.  App.  1.  c.  299;  Hinkle  v. 
Kerr,  148  Mo.  43.] 

We  think  not.  We  see  no  escape  from  the  force 
of  the  facts,  evidencing  that  the  business  carried  on 
by  the  plaintiff,  in  the  manner  detailed  in  the  stipula- 
tion, was  interstate  commerce  and  as  such  protected 
from  the  tax  or  license  fee  sought  to  be  enforced 
against  its  salesman  under  the  provisions  of  the  ordi- 
nance quoted  in  the  petition.  [Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  489;  Caldwell  v. 
North  Carolina,  187  U.  S.  622 ;  Rearick  v.  Pennsylvania, 
203  U.  S.  507;  Dozier  v.  Alabama,  218  U.  S.  124;  Cren- 
shaw V.  Arkansas,  227  U.  S.  389;  Breman  v.  Titusville, 
153  U.  S.  289;  Welton  v.  Missouri,  91  U.  S.  275;  Jewel 
Tea  Co.  v.  Lee's  Summit,  198  Fed.  532.] 

The  ruling  of  this  court,  in  Banc,  that  transactions 
of  the  kind  under  review  could  only  be  protected  under 
the  commerce  clause  of  the  Constitution  of  the  United 
States  when  the  property  sold  was  without  the  limits 
of  this  State  at  the  time  of  the  sale  (State  v.  Looney. 
214  Mo.  216)  has  not  been  approved  when  the  con- 
struction of  that  clause  was  held  in  judgment  in  recent 
cases  by  the  Supreme  Court  of  the  United  States.  That 
tribunal  in  considering  the  same  picture  and  frame 
business  which  was  analyzed  by  this  court  (State  v. 
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Looney,  supra),  reached  a  broader  conclusion  than 
this  court  and  held  that  even  though  the  transaction 
as  to  the  sale  of  the  frames  was  not  a  complete  sale 
before  they  arrived  in  the  State  of  Alabama,  yet  as 
they  were  a  part  of  the  contemplated  shipment  of  the 
pictures  which  had  been  ordered  by  a  customer  in  Ala- 
bama from  a  dealer  in  Illinois,  they  were  not  a  separ- 
able transaction  and  were  equally,  with  the  pictures, 
protected  from  taxation  or  license  fee  by  the  provision 
of  the  Constitution  touching  interstate  commerce,  say- 
ing on  that  subject,  to-wit: 

**No  doubt  it  is  true  that  the  customer  was  not 
bound  to  take  the  frame  unless  he  saw  fit  and  that  the 
sale  of  it  took  place  wholly  within  the  State  of  Ala- 
bama, if  a  sale  was  made.  But  as  was  hinted  in  Rear- 
ick  V.  Pennsylvania,  203  U.  S.  507,  512,  what  is  com- 
merce among  the  States  is  a  question  depending  upon 
broader  considerations  than  the  existence  of  a  technic- 
ally binding  contract,  or  the  time  and  place  where 
the  title  passed."  [Dozier  v.  Alabama,  218  U.  S.  1.  c. 
127-8.] 

Applying  this  full  and  complete  statement  of  the 
construction  of  the  power  and  duty  vested  in  Congress 
**to  regulate  commerce  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  Tribes" 
(Constitution  of  the  United  States,  art.  one,  section 
8,  p.  3),  we  are  unable  to  discover  any  essential  differ- 
ence as  to  the  application  of  the  constitutional  provi- 
sion between  the  facts  set  forth  in  the  case  now  under 
review  and  those  which  were  considered  by  the  Su- 
preme Court  of  the  United  States  when  the  rule  above 
was  stated  and  applied. 

In  the  present  case  the  agreed  statement  shows 
that  the  sales  agent  of  the  plaintiff  took  orders  in 
Carthage  for  teas,  coffees,  extracts,  spices  and  other 
merchandise  then  kept  at  plaintiff's  place  of  business 
in  Chicago,  Illinois ;  that  upon  the  sending  in  of  said 
orders  each  of  them  was  filled  by  separately  wrapping 
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and  packing  the  particular  article  desired  by  the  cus- 
tomer; that  a  number  of  these  orders  were  placed  in 
a  shipping  box  addressed  to  the  plaintiff,  at  Carthage, 
Missouri,  and  were  received  by  its  agent  there,  who 
opened  the  large  box,  took  out  the  particular  packages 
and  delivered  an  unopened  package  to  the  respective 
customer  of  the  kind  and  quantity  of  the  particular 
article  ordered  by  him,  thus  consummating  the  trans- 
action. While  it  is  true  that  none  of  the  separately 
packed  articles  were  superscribed  with  the  name  of 
the  respective  purchaser,  yet  each  purchaser  got  only 
what  he  had  bought  and  in  the  same  unbroken  package 
in  which  it  was  enclosed  at  the  point  of  shipment,  Chi- 
cago, Illinois.  And  though  it  must  be  conceded  that 
the  title  of  each  purchaser  accrued  only  upon  the  de- 
livery to  him  at  Carthage,  Missouri,  and  therefore  in 
a  technical  sense  each  sale  was  completed  within  the 
State  of  Missouri,  yet  the  contract  for  the  purchase 
became  binding  when  the  order  for  the  goods  was  re- 
ceived and  accepted  at  Chicago,  Illinois,  and  that  made 
it  the  beginning  of  an  interstate  dealing.  This  is  pre- 
cisely the  point  upon  which  the  ruling  of  the  Supreme 
Court  of  the  United  States  was  predicated,  in  the  case 
of  Dozier  v.  Alabama,  supra,  as  to  the  frames  which 
accompanied  the  pictures.  In  that  case  the  pictures 
had  been  contracted  for  but  not  the  frames ;  as  to  the 
latter  the  purchaser  had  the  option  to  take  or  refuse 
as  he  saw  proper.  If  he  accepted  them  his  title  was 
acquired  in  Alabama,  but  under  the  explicit  ruling  of 
the  Supreme  Court  that  fact  did  not  exempt  the  pur- 
chaser of  the  frames,  from  the  same  protection  which 
was  given  to  the  pictures,  which  had  been  specifically 
ordered,  under  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States. 

Our  conclusion  is  that  the  transactions  detailed 
in  the  agreed  statement  of  facts  in  this  case  were 
interstate  commerce  and  that  the  ordinance  of  defend- 


Digitized  by 


Google 


VOL.  257,  OCTOBEB  TERM,  1913.  391 

Jewel  Tea  Co.  v.  Carthage. 

ant  was  inoperative  as  to  the  sales  agent  of  plaintiff 
who  conducted  its  business  in  Carthage,  Missonii. 

II.    Neither  is  there  any  doubt  in  our  minds  that 

the  agreed  statement  of  facts  is  the  subject-matter  of 

equitable  relief.     Municipal  ordinances, 

like  the  present,  though  penal,  are  not 

criminal  statutes.    [Coal  Company  v.  City  of  St.  Louis, 

130  Mo.  1.  c.  330,  and  cases  cited.] 

It  is  apparent  from  the  agreed  statement  of  facts 
that  plaintiff  could  not  have  adequate  remedy  at  law. 
It  was  entitled  to  prosecute  the  lawful  business  in 
which  it  was  engaged  without  the  vexation,  annoyance 
and  irreparable  damage  of  a  multiplicity  of  suits  grow- 
ing out  of  an  arrest  and  prosecution  of  its  sales  agent 
for  each  order  and  delivery  of  goods  taken  and  made 
by  him ;  and  defendant  admits,  in  the  agreed  statement, 
it  intended  to  institute  prosecutions  in  every  such 
instance  except  for  the  temporary  injunction  granted. 
The  jurisdiction  of  equity  to  enjoin  interference  with 
interstate  commerce  by  such  proceedings  under  a  mu- 
nicipal ordinance  similar  to  the  present,  is  well  estab- 
lished. [Dobbins  v.  Los  Angeles,  195  U.  S.  223;  Coal 
Company  v.  City  of  St.  Louis,  130  Mo.  323;  Jewel  Tea 
Company  v.  Lee's  Summit,  Missouri,  198  Fed.  1.  c. 
535.] 

In  the  case  last  cited  the  jurisdiction  of  equity 
was  upheld  in  a  case  where  the  present  plaintiff  was 
complainant,  and  the  enforcement  of  a  similar  ordi- 
nance was  enjoined  by  restraining  any  prosecutions 
thereunder  which  were  begun  after  the  filing  of  the 
bill  in  the  Federal  court. 

The  judgment  in  this  case  is  reversed  and  the  case 
remanded  with  directions  to  proceed  in  conformity 
with  this  opinion. 

All  concur. 
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PHOENIX  BRICK  AND   CONSTRUCTION  COM- 
PANY,  AppeUant,  v.  GENTRY  COUNTY, 

Division  Two,  April  3,  1914. 

MUNICIPAL  CORPORATIONS:  Streeto:  Improvemento:  Tax  Bills. 
A  preliminary  resolution  passed  by  a  board  of  aldermen,  pre- 
paratory to  improving  streets,  is  insufficient  and  void  if  it 
fails  to  describe  the  work  to  be  done  or  the  materials  to  be 
used,  and  tax  bills  based  thereon  are  also  void.  [R  S.  1909, 
sec  9411.] 

Appeal  from  Gentry  Circuit  Court. — Hon.  G.  W.  Wan- 
namaker,  Judge. 

Affirmed. 

Charles  F.  Strop  and  Eugene  Silverman  for  ap- 
pellant. 

J.  W.  Peery  and  W.  F.  Dalbey  for  respondent. 

WILLIAM'S,  C— Plaintiff  seeks  to  recover  from 
the  defendant  county  the  sum  of  $5728.94,  the  amount 
of  a  special  tax  bill  for  excavating,  paving  and  curb- 
ing a  portion  of  the  public  street  surrounding  the 
court  house  square  in  the  city  of  Albany,  Gentry 
county,  Missouri.    Albany  is  a  city  of  the  fourth  class. 

Defendant  filed  answer  in  the  nature  of  a  cross- 
bill. The  answer,  after  setting  forth  general  denial, 
sets  up  an  aflSrmative  defense  praying  that  the  court 
decree  said  tax  bill  to  be  void  and  that  the  same  be 
cancelled.  The  allegations  in  the  answer  in  support 
of  the  prayer  for  affirmative  relief  are  substantially 
as  follows: 

(1)  That  sections  9427,  9428  and  9429  (provid- 
ing that  cities  of  the  fourth  class  may  issue  tax  bills 
against  the  county   for   certain    street   improvement 
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made  abutting  county  property)  are  unconstitutional, 
as  being  in  conflict  with  section  28  of  article  4  of  the 
Constitution  of  Missouri  in  that  the  title  to  said  act 
is  insufficient  and  misleading. 

(2)  The  preliminary  resolution  passed  by  the 
board  of  aldermen  of  said  city  declaring  the  work  nec- 
essary was  insufficient  and  void  because  it  did  not  de- 
scribe the  work  to  be  done  or  the  material  to  be  used. 

(3)  No  valid  estimate  of  the  work  to  be  done  was 
ever  made  or  filed  by  the  city  engineer  of  said  city  as 
required  by  law. 

(4)  The  preliminary  resolution  passed  by  the 
board  of  aldermen  failed  to  describe  the  grading  to  be 
done  in  said  improvement  and  said  board  never  found 
or  declared  that  the  revenue  of  said  city  was  insufficient 
to  pay  for  said  grading  the  expense  of  which  was  in- 
cluded in  the  total  sum  of  said  tax  bill. 

(5)  The  cost  of  paving  the  squares  formed  by  the 
street  crossing  was  not  apportioned  and  assessed  as 
provided  by  section  5983  of  the  Revised  Statutes  of 
Missouri,  1909. 

(6)  No  sufficient  legal  or  valid  notice  of  the  re- 
quirements of  said  work  was  ever  served  upon  de- 
fendant as  required  by  section  9429,  Revised  Statutes 
of  Missouri,  1909. 

(7)  Plaintiff  failed  to  do  said  work  in  accordance 
with  the  terms  of  the  contract  and  specifications,  alleg- 
ing in  detail  said  failure. 

The  reply  was  in  substance  a  general  denial  and 
also  alleged  that  the  defendant  was  estopped  to  con- 
test the  validity  of  said  tax  bills,  and  that  the  grading 
charged  for  in  the  tax  bill  was  for  **subgrading,"  in- 
stead of  "grading.'' 

By  stipulation  of  the  parties  the  case  was  treated 
as  a  suit  in  equity  and  all  the  issues  were  tried  before 
the  court  without  a  jury.  The  court  found  the  issues 
for  the  defendant  and  entered  the  following  decree: 
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**Now  on  this  day,  this  cause  coining  on  again 
to  be  heard,  and  the  conrt  having  taken  the  same  under 
advisement,  now  again  come  the  parties  by  their  at- 
tomeys^  and  all  and  singular,  the  matters  are  sub- 
mitted to  the  court  on  the  pleadings  and  proofs,  and 
the  court,  after  hearing  all  the  evidence  and  being  fully 
advised  in  the  premises,  doth  find  the  issues  for  the 
defendant  upon  its  cross-bill,  and  that  it  is  entitled 
to  the  relief  prayed  for  therein.  It  is  therefore  by  the 
court  ordered,  adjudged  and  decreed  that  the  plaintiff's 
petition  be  dismissed ;  that  it  take  nothing  by  its  said 
writ;  that  the  tax  bill  described  in  said  petition  be, 
and  the  same  is,  cancelled  and  for  naught  held  and 
that  the  defendant  go  hence  without  day  and  recover 
of  the  plaintiff  its  costs  in  this  behalf  expended,  taxed 
at dollars  and  that  it  have  execution  there- 
for.;' 

Plaintiff  filed  motion  for  new  trial  which  was  by 
the  court  overruled  and  thereupon  plaintiff  perfected 
an  appeal  to  this  court. 

Such  facts  as  shall  become  necessary  to  an  under- 
standing of  the  issues  will  be  set  forth  in  connection 
with  the  discussion  of  the  legal  questions  in  the  opin- 
ion. 

It  will  be  noted  that  the  decree  of  the  trial  court 
contains  a  general  finding  of  the  issues  in  favor  of 
defendant  aad  it  is  impossible  therefore  to  determine 
the  exact  ground  or  grounds  upon  which  the  trial  court 
based  its  decree.  However,  as  to  this,  it  is  sufficient 
to  say  that  the  decree  of  the  trial  court  should  be  up- 
held if  any  one  of  the  many  defenses  raised  should 
be  found  upon  investigation  to  justify  the  judgment. 
One  of  the  defenses  raised  by  the  answer  is  that  the 
preliminary  resolution  required  by  section  9411,  Re- 
vised Statutes  1909,  was  insufficient  and  void  in  that 
it  failed  to  describe  the  work  proposed  to  be  done 
or  the  materials  to  be  used,  and  made  no  reference 
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to  any  other  paper  or  record  containing  such  descrip- 
tion. 

The  resolution  thus  challenged  is  as  follows: 

**  Resolved  that  the  board  of  aldermen  of  the  city 
of  Albany,  Missouri,  deems  it  necessary  to  pave,  gutter 
and  curb  the  following  parts  of  streets  in  said  city^ 
to-wit:  Clay  street  in  front  of  and  adjoining  block  two 
and  from  the  west  side  of  Polk  street  to  the  east  side 
of  Smith  street;  Polk  street  in  front  of  and  adjoining 
block  six,  and  from  the  north  side  of  Clay  street  to 
the  south  side  of  Wood  street;  Smith  street  in  front 
of  and  adjoining  block  five  and  from  the  north  side  of 
Clay  street  to  the  south  side  of  Wood  street;  Wood 
street  in  front  of  and  adjoining  block  nine  and  from 
the  west  side  of  Polk  street  to  the  east  side  of  Smith 
street. 

**  And  it  is  further  ordered  that  a  copy  of  this  res- 
olution be  published  in  the  Albany  Ledger  and  the  Al- 
bany Capital,  for  two  consecutive  weeks. '^ 

Section  9411,  Revised  Statutes  1909,  provides: 
**When  the  board. of  aldermen  shall  deem  it  necessary 
to  pave,  macadamize,  gutter,  curb  ...  or  other- 
wise improve  any  street,  avenue,  alley  .  .  .  with- 
in the  limits  of  the  city,  for  which  a  special  tax  is  to  be 
levied  as  herein  provided,  the  board  of  aldermen  shall, 
by  resolution,  declare  such  work  or  improvements  nec- 
essary to  be  done,  and  cause  such  resolution  to  be 
published  in  some  newspaper  published  in  the  city,  for 
two  consecutive  weeks ;  and  if  a  majority  of  the  resi- 
dent owners  of  the  property  liable  to  taxation  there- 
for shall  not,  within  ten  days  from  the  date  of  the  last 
insertion  of  said  resolution,  file  with  the  city  clerk 
their  protest  against  such  improvements,  then  the 
board  of  aldermen  shall  have  power  to  cause  such  im- 
provements to  be  made,  and  to  contract  therefor,  and 
to  levy  the  tax  as  herein  provided,**  etc 

It  will  be  noticed  that  the  resolution  above  pro- 
vided for  is  a  matter  of  much  importance.    Until  such 
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a  resolution  is  passed,  published,  and  a  majority  of 
certain  interested  property  owners  to  be  affected,  fail, 
within  a  given  time,  to  protest  against  the  same,  the 
board  of  aldermen  has  no  power  to  cause  the  improve- 
ment to  be  made.  The  evident  purpose  of  such  a  res- 
olution and  its  publication  is  to  give  notice  to  the  speci- 
fied interested  property  holders  that  they  may  exer- 
cise their  right  of  protest  if  they  so  desire.  And  to 
give  them  notice  of  what?  Notice  that  the  board,  of 
aldermen  thinks  it  necessary  that  an  indefinite  some- 
thing should  be  done!  Clearly  not.  Such  an  inter- 
pretation would  to  a  large  extent  nullify  one  of  the 
vital  provisions  of  the  statute,  viz.,  the  right  of  cer- 
tain interested  property  owners  to  protest.  The  right 
of  protest  would  be  of  little  use  if  the  person  having 
the  right  to  protest  had  to  first  make  a  guess  as  to 
the  kind  and  character  of  the  work  and  material  to  be 
used.  The  above  statute  provides  that  the  board  of 
aldermen  **  shall  by  resolution  declare  such  work  or 
improvem-ents  necessary  to  be  done.''  What  work  or 
improvement?  Certainly  that  work  or  improvement 
which  is  in  fact  finally  done.  And  it  is  difficult  to  con- 
ceive how  the  work  or  improvements  which  are  in  fact 
finally  done  could  be  declared  necessary  to  be  done 
unless  the  resolution  names  or  describes  the  work  or 
improvement  which  is  in  final  contemplation.  And 
since  the  statute  provides  for  the  right  of  protest  it 
is  clearly  within  the  intendment  of  the  statute  that 
the  resolution  should  name  or  describe  the  work  and 
material  with  sufficient  definiteness  to  enable  the 
person  given  the  right  of  protest  to  determine  with 
reasonable  accuracy  what  effect  the  proposed  improve- 
ment will  have  upon  the  public  need  and  his  private 
interest.  Such  information  should,  therefore,  be  either 
imparted  by  the  resolution  itself  or  the  resolution 
should  make  reference  to  other  papers  such  as  plans 
or  specifications  which  contain  the  required  informa- 
tion. 
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The  point  here  involved  has  been  many  timies 
passed  upon  by  the  different  courts  of  appeal  in  this 
State.  In  the  case  of  City  of  Kirksville  ex  rel.  v. 
Coleman,  103  Mo.  App.  215,  the  Kansas  City  Court  of 
Appeals  speaking  through  Eujson,  J.,  very  ably  and 
correctly  discusses  the  proposition  in  the  following 
language : 

**One  of  the  principal  objects  and  purposes  of 
such  resolution  is  that,  by  its  publication,  the  prop- 
erty owners  affected  may  be  advised  of  what  is  con- 
templated so  that  they  have  an  opportunity  to  arrest 
the  proceedings  by  a  majority  protest  against  it.  Man- 
ifestly, when  the  improvement  is  such  that  it  may  be 
done  in  various  ways  or  be  composed  of  one  of  many 
kinds  of  material,  substantially  affecting  the  quality 
or  cost  of  the  work,  the  council  should  state  in  such 
resolution  in  what  manner  it  is  proposed  to  improve 
the  street.  In  the  resolution  now  under  consideration, 
it  was  declared  that  'it  is  deemed  by  said  council  nec- 
essary to  improve  Brown  avenue  from  Jefferson  street 
south  to  Michigan  street  by  grading,  paving,  guttering, 
curbing  and  terracing  the  said  avenue.'  There  is  in 
this  no  mention,  directly  or  indirectly,  of  the  kind  of 
paving.  That  street  pavement  consists  of  a  variety 
of  material  of  widely  different  cost  as  well  as  quality, 
is  a  fact  of  such  general  knowledge  that  the  courts  will 
take  judicial  notice  of  it.  And  so,  too,  that  various 
opinions  are  entertained  as  to  the  value,  or  expediency 
of  the  different  kinds.  This  is  evidenced  by  sharp 
contests  which  are  frequently  waged  by  property 
owners  asserting  their  choice  of  material,  either  as  to 
what  is  best  quality,  or  what  can  best  be  afforded.  If 
a  city  council  is  to  be  permitted  to  acquire  the  power 
to  improve  a  street  by  use  of  the  very  general  word 
*pave,'  then  they  have  a  wide  range  within  which 
to  move  and  the  action  they  finally  take  may  be  against 
the  will  and  wish  of  the  property  holders  which  the 
law  says  shall  govern.    The  owners  of  abutting  prop- 
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eiiy  may  very  much  desire  that  the  street  be  paved 
with  certain  material  and  they  may  be  unalterably 
opposed  to  other  kinds.  In  such  case,  under  a  resolu- 
tion couched  in  the  general  language  of  this  one,  they 
would  be  compelled  to  protest  against  any  pavement, 
or  else  give  the  council  a  carte  blanche  to  use  any  ma- 
terial, at  any  price,  it  might  choose.  The  property 
owner  ought  not  to  be  put  to  such  dilemma.  The  res- 
olution should  inform  the  citizen,  substantially,  of  the 
kind  and  character  of  improvement,  to  the  end  that 
he  may  exercise  his  election  of  withholding  the  power, 
as  contemplated  by  the  statute.^* 

The  Kirksville  case  has  been  consistently  followed 
by  the  Kansas  City  Court  of  Appeals  in  the  following 
cases:  The  Barber  Asphalt  Paving  Co.  v.  O'Brien, 
128  Mo.  App.  267;  Coulter  v.  Phoenix  Brick  &  Con- 
struction Co.,  131  Mo.  App.  230  (involving  the  validity 
of  a  tax  bill  of  the  same  series  as  the  one  in  the  case 
at  bar) ;  and  by  the  Springfield  Court  of  Appeals  in  the 
following  cases:  City  of  Poplar  Bluff  v.  Bacon,  144 
Mo.  App.  476;  Webb  City  ex  rel.  v.  Aylor,  163  Mo. 
App.  155;  Custer  v.  Springfield,  167  Mo.  App.  354; 
Schulte  V.  Currey,  173  Mo.  App.  578. 

We  are  aware  that  the  St.  Louis  Court  of  Ap- 
peals in  the  recent  case  of  Delmar  Inv.  Co.  v.  Lewis, 
180  Mo.  App.  22,  reached  a  conclusion  contrary  to  the 
conclusion  herein  reached  and  in  conflict  with  the  fore- 
going decisions  of  the  Kansas  City  and  Springfield 
Courts  of  Appeal.  Li  the  case  of  Delmar  Iiv.  Co. 
V.  Lewis,  supra,  the  St.  Louis  Court  of  Appeals  ex- 
presses the  opinion  that  the  opinion  of  this  court  in 
the  case  of  Gist  v.  Rackliffe-Gibson  Construction  Com- 
pany, 224  Mo.  369,  has  left  in  doubt  the  correctness 
of  the  decision  of  the  Kansas  City  Court  of  Appeals 
in  the  case  of  City  of  Earksville  ex  rel.  v.  Coleman, 
supra.  We  are  of  the  opinion  that  the  Gist  case  in  no 
way  conflicts  with  the  case  of  Kirksville  v.  Coleman, 
supra.    It  is  apparent  from  a  reading  of  the  two  cases 
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that  the  respective  charter  provisions  on  the  points 
discussed  were  so  different  as  that  the  discussion  of 
the  one  would  famish  no  guide  or  authority  for  the 
discussion  of  the  other.  That  this  is  true  is  clearly 
shown  by  the  statement  by  L^lmm,  J.,  the  writer  of  the 
opinion,  in  the  following  language:  "The  charter 
scheme  held  in  judgment  in  Kirksville  v.  Coleman, 
103  Mo.  App.  215,  differed  in  essentials  from  the  one 
under  consideration.  We  are  asked  to  overrule  that 
case  or  to  disapprove  its  reasoning.  We  shall  do 
neither  because  to  do  so  would  be  obiter/' 

After  a  careful  consideration  of  the  subject  and 
the  briefs  of  learned  counsel  for  both  parties,  we  have 
come  to  the  conclusion  that  the  preliminary  resolu- 
tion was  fatally  defective  and  that  the  tax  bill  by  reason 
thereof  is  void.  Since  the  conclusion  above  reached 
furnishes  sufficient  ground  upon  which  to  uphold  the 
judgment  of  the  circuit  court,  it  becomes  unnecessary 
to  discuss  other  defenses  which  may  or  may  not  have 
justified  in  whole  or  in  part  the  decree  entered  by  the 
trial  court. 

The  judgment  is  affirmed.  Roy,  C,  dissents. 

PEE  CURIAM.— The  foregoing  opinion  by  Wil- 
lAAUa,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


BEBECCA  LOTH  et  al..  Appellants,  v.  CITY  OP 
ST.  LOUIS  et  aL 

Division  One,  April   13,   1914. 

1.  STREET  IMPROVEMENT:  Reasons  for  Overriding  Remon- 
strance. Where  the  charter  proYldes  that,  in  case  a  remon- 
strance to  the  street  improvement  sieved  by  the  owners  of 
of  the  major  part  of  the  area  of  the  land  made  taxable  for 
the  improvement  is  timely  filed  with  the  Board  of  Public 
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Improvements,  the  board  shall  consider  such  remonstrance, 
and  if  the  board  shall  nevertheless,  by  a  two-thirds  vote,  ap- 
prove the  improvement,  they  shall  cause  an  ordinance  to  be 
prepared  and  report  the  same,  'with  the  reasons  for  their 
action,"  to  the  Municipal  Assembly,  the  board  need  give  no 
other  "reason"  for  their  action  than  that  "the  public  interests 
demand  this  improvement"  No  better  reason  could  be  as- 
signed. 


2.   ;   Inequality  of  Assessment:  Unconstitutional  Cliarter 

Provision.  For  the  reasons  stated  in  Gilsonite  Ck).  v.  St. 
Louis  Fair  Association,  231  Mo.  589,  the  provision  of  the 
charter  of  St  Louis  that  the  area  to  be  taxed  with  the  cost 
of  a  street  improvement  shall  be  ascertained  by  drawing  a  line 
midway  between  the  street  to  be  improved  and  the  next  par- 
allel or  converging  street  on  each  side,  except  that  if  the 
property  adjoining  the  street  to  be  improved  is  divided  into 
lots,  the  district  line  shall  be  so  drawn  as  to  include  the 
entire  depth  of  all  lots  fronting  on  the  street  to  be  improved, 
is  not  invalid,  as  violating  the  due  process  of  law  or  as  deny- 
ing the  equal  protection  of  the  laws  guaranteed  by  the  State 
or  Federal  Constitution,  even  though,  in  the  exceptional  case, 
there  be  no  parallel  or  converging  street  to  the  one  to  be  im- 
proved, and  the  lots  on  one  side  are  1260  feet  deep  and  those 
on  the  other  are  only  150  feet  and  the  assessments  of  benefits 
and  costs,  according  to  that  charter  rule,  would  work  marked 
inequality  per  front  foot. 

Appeal  from  St.  Louis  City  Circuit  Court.— ff on.  W.  B. 
Homer,  Judge. 

Affirmed. 

David  Goldsmith  for  appellants. 

(1)  The  ordinance  for  the  reconstruction  of  the 
Old  Manchester  Boad  was  invalid,  because  the  require- 
ments of  the  charter  of  the  city  of  St.  Louis  were  not 
complied  with  in  the  enactment  of  the  ordinance,  in 
that  no  valid  or  suflScient  reason  for  the  ordinance  in 
opposition  to  the  majority  remonstrance,  was  assigned 
by  the  Board  of  Public  Improvements.  Charter  of 
St.  Louis,  art.  6,  sec.  14;  State  ex  rel.  v.  St.  Louis, 
161  Mo.  378;  Sedalia  v.  Scott,  104  Mo.  App.  604; 
Tobacco  Co.  v.  Railroad,  174  S.  W.  553;  State  ex  rel. 
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V.  Birch,  186  Mo.  219;  State  v.  Butler,  178  Mo.  314; 
1  Page  &  Jones  on  Taxation  by  Assessment,  sec.  229; 
Norwood  V.  Baker,  172  U.  S.  269.  In  fact  that  reason 
was  an  illegal  reason.  Mayor  v.  Moore,  6  H.  &  J. 
(Md.)  375;  Bums  v.  Mayor,  48  Md.  198;  Mayor  v. 
Hanson,  61  Md.  462.  (2)  The  provisions  of  the  char- 
ter of  the  city  of  St.  Louis  for  local  assessments  for 
street  improvements  violate  the  Constitution  of  this 
State  and  the  Federal  Constitution,  (a)  because  of 
the  gross  inequalities  resulting  from  the  charter  pro- 
visions. People  V.  Salem,  20  Mich.  474;  Hyattsville 
V.  Smith,  105  Md.  322;  Davidson  v.  New  Orleans,  96 
U.  S.  108;  Hagar  v.  Reclamation  District,  111  U.  S. 
708;  Independence  v.  Gates,  110  Mo.  382;  Fulkerson 
V.  Bristol,  105  Va.  561;  Preston  v.  Roberts,  12  Bush, 
585;  State  v.  District  Court,  33  Minn.  245;  Allen  v. 
Drew,  44  Vt.  174.  (b)  Because  those  provisions  con- 
stitute a  denial  of  the  equal  protection  of  the  law, 
contrary  to  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  and  also  constitute  special  legislation 
contrary  to  article  4,  section  53,  and  article  10,  section 
3,  of  the  Constitution  of  this  State.  In  re  Flukes,  157 
Mo.  132;  ConoUy  v.  Pipe  Co.,  184  U.  S.  560;  Railroad 
V.  ElUs,  165  U.  S.  150. 

William  E.  Baird  and  Truman  P.  Young  for  re- 
spondents. 

(1)  The  Board  of  Public  Improvements  had  the 
right  to  recommend  the  ordinance  for  passage,  in  spite 
of  the  remonstrance,  and  the  reason  given  by  it  for 
recommending  the  ordinance  was  sufficient.  It  was 
not  necessary  that  they  should  have  given  as  their 
reason  that  the  improvement  would  enhance  the  value 
of  private  property.  The  board  could  only  consider 
the  public  interests.  Meier  v.  St.  Louis,  180  Mo.  408; 
Prior  V.  Buehler,  170  Mo.  439;  Construction  Co.  v. 
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Railroad,  206  Mo.  179;  Heman  v.  Allen,  156  Mo.  534; 
Miller  v.  Anheuser,  2  Mo.  App.  168;  Sheehan  v.  Mar- 
tin, 10  Mo.  App.  285;  Eyermann  v.  Provenchere,  15 
Mo.  App.  270;  Joplin  v.  Hollingshead,  123  Mo.  App. 
^602;  Heman  v.  Schulte,  166  Mo.  409;  Johnson  v.  Dner, 
115  Mo.  366;  Eyermann  v.  Blakesley,  78  Mo.  150;  St. 
Louis  V.  Wright  Contr.  Co.,  202  Mo.  462;  Railroad 
V.  Pav.  Co.,  197  U.  S.  433;  French  v.  Pav.  Co.,  181 
U.  S.  324.  (2)  The  reason  given  by  the  board  for  rec- 
^ommending  the  improvement  was  sufficiently  specific 
and  definite.  It  was  not  necessary  for  the  board  to  set 
out  in  detail  all  of  the  facts  and  circumstances  sur- 
rounding the  street  in  question,  nor  all  of  the  matters 
necessarily  considered  by  the  board  in  deciding  that 
the  public  interests  demanded  the  improvement.  The 
decision  of  the  municipal  authorities  in  such  a  case  is 
-conclusive,  McCormack  v.  Patchin,  53  Mo.  36;  Simp- 
son V,  Kansas  City,  111  Mo.  237 ;  State  ex  rel.  v.  Engel- 
jnan,  106  Mo.  628;  Heman  v.  Frank,  99  Mo.  App.  348; 
.Skinker  v.  Heman,  148  Mo.  358 ;  Johnson  v,  Duer,  115 
Mo.  366;  Miller  v.  Anheuser,  2  Mo.  App.  168;  Field 
V.  Asphalt  Pav.  Co.,  194  U.  S.  624.  (3)  The  con- 
stitutionality of  the  provisions  of  the  St.  Louis  charter 
for  the  improvement  and  reconstruction  of  streets  has 
already  been  passed  upon.  Those  provisions  have  been 
uniformly  sustained.  Gilsonite  Co.  v.  Fair  Assn.,  231 
Mo.  589 ;  Collier  Estate  v.  Pav.  Co.,  180  Mo.  362 ;  Fruin- 
Bambrick  Co.  v.  Shovel  Co.,  211  Mo.  524;  Meier  v.  St 
liouis,  180  Mo.  391. 

WOODSON,  P.  J.— This  suit  was  instituted  in  the 
circuit  court  of  the  city  of  St.  Louis  by  the  plaintiffs 
to  enjoin  the  defendants  from  improving  Old  Man- 
chester Road  between  Kingshighway  Boulevard  and 
January  Avenue,  in  pursuance  to  a  certain  ordinance 
duly  recommended  by  the  Board  of  Public  Improve- 
ments and  enacted  by  the  Municipal  Assembly  of  said 
.city,  fully  authorized  by  the  charter  thereof. 
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The  trial  resulted  in  a  judgment  for  the  defend- 
ants and  a  dismissal  of  plaintiffs'  bill.  In  due  time 
and  in  proper  form  the  cause  was  appealed  to  this 
court. 

The  facts  of  the  case  are  practically  undisputed  ; 
consequently  only  questions  of  law  are  here  presented 
for  determination;  and  judging  from  the  record  that 
this  is  a  test  case  for  the  Greatest  Of  All  Courts  (on 
Earth  in  my  opinion)  that  of  the  Supreme  Court  of  the 
United  States  to  finally  pass  upon,  I  will  accept  sub- 
stantially the  statement  of  the  case  made  by  counsel 
for  appellants,  which  is  as  follows: 

**The  plaintiffs  base  their  claim  to  the  relief 
sought  upon  two  grounds.  One  of  these  is  that  the  pro- 
visions of  the  charter  of  the  city  of  St.  Louis  were 
not  complied  with  in  the  enactment  of  the  ordinance, 
and  the  pther  is  that  the  provisions  of  the  charter  of 
the  city  of  St  Louis  for  the  improvement  of  streets 
are  in  conflict  both  with  the  Constitution  of  this  State 
and  the  Constitution  of  the  United  States. 

**With  regard  to  the  first  of  these  two  grounds  the 
substantial  facts  appear  from  the  pleadings.  The 
charter  of  the  city  of  St  Louis  provides  (article  6, 
section  14)  that  no  ordinance  for  the  construction  or 
reconstruction  of  any  street  shall  be  passed,  unless 
recommended  by  the  Board  of  Public  Lnprovements ; 
that  the  board  shall  designate  a  day  on  which  they  will 
hold  a  public  meeting  to  consider  the  improvemeut,  and 
shall  give  two  weeks*  public  notice  by  advertisement  in 
the  papers  doing  the  city  printing  of  the  time,  place  and 
matter  to  be  considered;  that  if,  within  fifteen  days 
after  such  public  meeting,  the  owners  of  the  major  part 
of  the  area  of  the  land  made  taxable  for  the  improve- 
ment shall  file  in  the  oflSce  of  the  board  their  written 
remonstrance  against  the  proposed  improvement,  the 
board  shall  consider  such  remonstrance,  and  if  the 
board  shall,  by  a  two-thirds  vote,  at  a  regular  meeting, 
approve    of    the    improvement,  they  shall  cause  an 
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ordinance  for  the  same  to  be  prepared  and  report  the 
same,  with  the  reasons  for  their  action,  and  the  re- 
monstrance, to  the  Municipal  Assembly. 

**The  petition  in  this  case  alleges  that  the  ordin- 
ance for  the  improvement  in  question  was  enacted  in 
October,  1907 ;  that  prior  to  the  enactment  of  the  ordin- 
ance, namely,  on  February  8, 1907,  the  Board  of  Public 
Improvements  held  a  public  meeting  to  consider  the 
improvement ;  that,  within  fifteen  days  after  that  meet- 
ing, the  owners  of  the  major  part  of  the  area  taxable 
for  the  improvements  filed  in  the  office  of  the  Board 
of  Public  Improvements  their  written  remonstrance 
against  the  improvement,  and  that  the  plaintiffs  joined 
in  that  remonstrance,  and  constituted  a  part  of  the 
owners  who  filed  the  same ;  that,  notwithstanding  that 
remonstrance,  the  board  approved  of  the  improvement 
by  a  unanimous  vote  of  all  its  members,  and  caused  the 
ordinance  to  be  prepared  and  reported  to  the  Munici- 
pal Assembly,  with  the  remonstrance,  and  also  trans- 
mitted to  the  Assembly,  with  the  draft  of  the  ordinance, 
a  communication  which  was  as  follows  (formal  parts 
omitted) : 
**  *  Gentlemen:— 

**  *I  have  the  honor  to  report  that  the  Board  of 
Public  Improvements  has  adopted  the  drafts  of  ordin- 
ance hereinafter  named,  and  respectfully  recommends 
the  same  for  passage  by  the  Municipal  Assembly. 

**  *It  is  forwarded  to  your  honorable  body  through 
the  House  of  Delegates,  and  is  entitled  as  follows,  to- 
wit: 

**  *An  ordinance  to  improve  Old  Manchester  Road 
between  King's  Highway  Boulevard  and  January 
Avenue. 

**  *  Accompanying  the  above-named  ordinance  are 
written  remonstrances  of  the  owners  of  the  major  part 
of  the  property  on  the  line  of  the  proposed  improve- 
ments, and  I  am  instructed  to  say  that  the  Board  of 
Public  Improvements,  having  considered  said  remon- 
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strances,  is  nevertheless  of  the  opinion  that  the"  public 
interests  demand  this  improvement  and  that  it  recom- 
mends the  ordinance  above-named  for  passage  by  a 
unanimous  vote  of  all  members  present.' 

**The  petition  further  alleges  that  this  communi- 
cation and  the  remonstrance  were  the  only  papers  re- 
ported or  transmitted  by  the  board  to  the  Municipal 
Assembly  in  connection  with  the  ordinance,  and  that 
the  board  did  not,  except  as  aforesaid,  at  any  time  re- 
port to  the  Municipal  Assembly  its  reason  for  its  ac- 
tion approving  the  said  improvement;  and  that  the 
reason  for  the  action  of  the  board  as  stated  in  the 
aforesaid  communication,  namely,  that  the  public  in- 
terests demanded  the  improvement,  was  the  only  rea- 
son which  caused  the  board  to  approve  the  improve- 
ment, or  to  prepare  the  ordinance,  or  to  report  the 
same  to  the  Municipal  Assembly. 

**The  petition  also  shows  that  this  suit  was  filed 
before  bids  were  taken  for  the  improvement  by  the 
Board  of  Public  Improvements,  the  members  of  which, 
together  with  the  city  of  St.  Louis,  are  made  parties 
defendant  in  this  case ;  that  the  Fruin-Bambrick  Con- 
struction Company,  who  is  the  only  other  defendant 
besides  the  city  of  St.  Louis,  and  the  members  of  the 
board,  was  awarded  the  contract  for  the  work,  but  that 
the  original  petition  in  this  suit  was  served  upon  all 
of  the  defendants,  with  the  exception  of  the  Fruin- 
Bambrick  Construction  Company,  before  the  bids  were 
opened;  that,  before  the  contract  for  the  work  was 
entered  into  the  Fruin-Bambrick  Construction  Com- 
pany had  full  knowledge  of  the  institution  of  this  suit, 
and  of  the  matters  and  things  set  forth  in  the  petition, 
and  that  it  entered  into  the  contract  with  that  knowl- 
edge; and  that,  up  to  the  time  of  the  filing  of  the 
amended  petition,  nothing  had  been  done  by  the  Fruin- 
Bambrick  Construction  Company  in  the  execution  of 
or  under  the  contract. 
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**One  ansXv^er  was  filed  on  behalf  of  the  Fruin- 
Bambrick  Construction  Company  and  another  on  be- 
half of  the  remaining  defendants;  but  both  these  an- 
swers are  similar  in  substance,  and  they  substantially 
admit  all  of  the  aforesaid  allegations  of  the  petition. 

**  With  regard  to  the  second  ground  upon  which  the 
plaintiff's  seek  relief  in  this  cause,  it  appears  from  the 
petition  that  the  plaintiffs  are  the  owners  of  a  large 
tract  of  land  having  a  front  of  1350  feet  on  the  Old 
Manchester  Boad,  and  also  on  the  improvement  pro- 
vided for  by  the  ordinance  in  question;  that,  prior  to 
the  report  of  the  ordinance  to  the  Municipal  Assembly, 
the  Board  of  Pubic  Improvements  adopted  a  tabular 
statement  estimating  the  cost  of  the  improvements  pro- 
vided for  by  the  ordinance  at  $58,110;  that  the  total 
length  of  the  improvement  is  5162  feet,  and  that  the 
aggregate  front  of  all  property  fronting  thereon  on 
either  side  is  over  10,000  feet;  that  the  front  of  the 
tract  of  the  plaintiffs  is  less  than  one-seventh  of  the 
CLggregaie  frontage,  but  that  if  the  improvement  should 
be  made  and  the  cost  thereof  should  be  assessed  upon 
the  property  included  in  the  district  according  to  a 
plat  thereof  approved  by  the  board,  the  property  of 
the  plaintiffs  would  be  assessed  for  the  improvement 
to  the  extent  of  one-fourth  of  the  total  cost  of  the  im- 
provement. These  facts  also  were  admitted  by  the  de- 
fendants by  their  respective  answers,  excepting  that 
these  answers  allege  the  total  length  of  the  improve- 
ment to  be  5162  feet,  the  aggregate  frontage  of  the 
property  on  either  side  to  be  8876.54  feet,  and  the  front- 
age of  the  plaintiffs'  tract  to  be  1392.25  feet,  or  about 
one-sixth  of  the  aggregate  frontage.  The  answers 
specifically  admit  that,  if  the  cost  for  the  improvement 
should  be  assessed  upon  the  property  in  accordance 
with  the  plat  approved  by  the  board,  the  property  of 
the  plaintiffs  would  be  assessed  for  the  improvement 
to  the  extent  of  one-fourth  of  the  total  cost  thereof. 
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**The  petition  herein  also  contains  the  allegations 
hereinafter  alluded  to. 

**At  the  trial  the  following  occurred: 

"  *  Plaintiffs,  to  sustain  the  issues  upon  their  party 
offered  and  introduced  the  following  evidence : 

'*  *Mr.  Goldsmith:  I  desire  to  offer  evidence  to 
substantiate  the  allegations  made  in  the  second 
amended  petition  with  respect  to  the  unconstitution- 
ality of  the  charter  provision,  being  the  allegations  be- 
ginning at  the  top  of  page  eight  of  the  petition  and 
continuing  from  there  on  and  including  next  to  the  last 
paragraph  on  page  eleven.  Which  said  allegations 
are  in  words  and  figures  as  follows: 

**  *  **  Plaintiffs  further  show  and  state  that  the 
aforesaid  ordinance,  after  providing  for  the  aforesaid 
improvement,  further  provides  that  the  total  cost  of 
the  work  and  all  proper  connections  and  intersections 
required  should  be  ascertained,  levied  and  assessed  as 
a  special  tax  upon  all  the  property  within  a  district  de- 
fined and  bounded  by  section  14  of  article  6  of  the  char- 
ter of  the  city  of  St.  Louis ;  that  said  section  14  of  arti- 
cle 6  of  said  charter  provides  that  all  districts  for  the 
assessment  of  special  taxes  for  the  improvement  of 
streets  shall  be  established  as  follows : 

******  A  line  shall  be  drawn  midway  between  the 
street  to  be  improved  and  the  next  parallel  or  converg- 
ing street  on  each  side  of  the  street  to  be  improved, 
which  line  shall  be  the  boundary  of  the  district,  ex- 
cept as  hereinafter  provided,  namely :  If  the  property 
adjoining  the  street  to  be  improved  is  divided  into  lots, 
the  district  line  shall  be  so  drawn  as  to  include  the  en- 
tire depth  of  all  lots  fronting  on  the  street  to  be  im- 
proved. If  the  line  drawn  midway  as  above  described 
would  divide  any  lot  lengthwise  or  approximately 
lengthwise,  and  the  average  distance  from  the  midway 
line  so  drawn  to  the  nearer  boundary  line  of  the  lot  is 
less  than  twenty-five  feet,  the  district  line  shall  in  such 
case  diverge  to  and  follow  the  said  nearer  boundary 
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line.  If  there  is  no  parallel  or  converging  street  on 
either  side  of  the  street  improved,  the  district  lines 
shall  be  drawn  three  hundred  feet  from  and  parallel  to 
the  street  to  be  improved ;  but  if  there  be  a  parallel  or 
converging  street  on  one  side  of  the  street  to  be  im- 
proved to  fix  and  locate  the  district  line,  then  the  dist- 
rict line  on  the  other  side  shall  be  drawn  parallel  to 
the  street  to  be  improved  and  at  the  average  distance 
of  the  opposite  district  line  so  fixed  and  located.' 

**  *  **  Plaintiffs  further  state  that  the  Columbia 
Bottom  Road  is  a  street  in  said  city  of  St.  Louis ;  that 
there  is  not,  and  at  the  time  of  the  adoption  of  the 
aforesaid  provisions  of  said  charter  there  was  not,  and 
that  at  no  time  since  the  time  of  said  adoption  has 
there  been,  in  said  city,  any  street  parallel  or  converg- 
ing to  said  Columbia  Bottom  Road;  that  there  are, 
and  at  the  time  of  the  adoption  of  the  aforesaid  pro- 
visions of  said  charter  there  were,  adjacent  to  the 
western  limit  of  said  city  of  St.  Louis,  some  streets 
on  the  east  thereof,  but  no  parallel  or  converging  street 
between  it  and  said  western  limit  of  said  city,  and  there 
was  and  is  in  every  case  a  parallel  or  converging  street 
on  the  eastern  side  of  the  street ;  that  each  and  every 
of  the  aforesaid  streets  as  to  which  this  is  or  was  at 
said  time  the  case,  is,  and  at  said  time  was,  less  than 
five  hundred  feet  eastwardly  of  said  western  limit  of 
said  city,  and  that  some  of  said  streets  are  much  less, 
to-wit,  less  than  two  hundred  and  fifty  feet,  eastwardly 
of  said  western  limit  of  said  city. 

**  *  **That  the  aforesaid  Columbia  Bottom  Road 
is  the  only  street  in  said  City  of  St.  Louis,  and  at  the 
time  of  the  adoption  of  the  aforesaid  provisions  of  said 
charter  was  the  only  street  in  said  city,  having  no  par- 
allel or  converging  street  on  either  side  thereof;  and 
that  the  aforesaid  streets  adjacent  to  the  western  limit 
of  said  city  of  St.  Louis  are,  and  at  the  time  of  the 
adoption  of  the  aforesaid  provisions  of  said  charter 
were,  the  only  streets  of  said  city  having  a  parallel 
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or  converging  street  on  one  side  thereof,  but  not  on  the 
other;  that  the  exception  made  as  aforesaid  by  said 
provisions  of  said  charter  with  respect  to  the  improve- 
ment of  streets  having  no  parallel  or  converging  street 
on  either  side  thereof,  and  also  the  aforesaid  exception 
made  by  the  aforesaid  provisions  of  said  charter  with 
respect  to  the  improvement  of  a  street  having  a  parallel 
or  converging  street  on  the  one  side,  but  not  on  the 
other  are,  and  at  the  time  of  the  adoption  of  said  pro- 
visions of  said  charter  were,  arbitrary,  unjust  and  op- 
pressive, and  constituted  and  still  constitute  class  legis- 
lation. 

n  i  <<That  the  reason  for  the  aforesaid  exceptions 
applies  and  at  the  time  of  the  adoption  of  said  pro- 
visions of  said  charter  applied  to  many  other  streets 
of  said  city  than  those  above  specified,  and  to  the  land 
fronting  upon  such  other  streets,  and  so  apply,  and  at 
said,  time  applied,  not  only  with  the  same  force  but 
moreover  with  far  greater  force  and  cogency  than  to 
the  aforesaid  Columbia  Bottom  Road  and  said  streets 
adjacent  to  said  western  limit  of  said  city. 

*****That  the  distance  between  said  Columbia 
Bottom  Road  and  the  limits  of  the  city  of  St.  Louis  on 
either  side  thereof  is  small,  being  not  over  six  hundred 
feet,  and  the  distance  between  the  aforesaid  streets 
adjacent  thereto  is  also  small,  being  in  no  case  as  much 
as  five  hundred  feet;  that  there  are,  and  at  the  time  of 
the  adoption  of  said  provisions  of  said  charter  there 
were,  many  other  unimproved  streets  in  said  city  hav- 
ing no  parallel  or  converging  street  within  a  distance  of 
two  thousand  feet  of  either  side  thereof,  and  also 
many  unimproved  streets  having  a  parallel  or  converg- 
ing street  within  three  hundred  feet  on  the  one  side, 
but  not  within  five  thousand  feet  on  the  other  side ;  and 
also  many  other  streets  which  for  a  part  of  their  course 
have,  and  at  the  time  of  the  adoption  of  said  provisions 
of  said  charter  had,  a  parallel  or  converging  street  on 
one  side,  which  was  less  than  three  hundred  feet  dis- 
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tant,  but  far  the  remainder  of  their  course,  have,  and 
at  said  time  had,  no  parallel  or  converging  street  with- 
in  a  distance  of  five  thousand  feet;  that  in  consequence 
of  the  said  conditions  existing  at  the  time  of  the  adop- 
tion of  said  provisions  of  said  charter,  and  still  exist- 
ing, the  aforesaid  provisions  require  assessments  for 
the  improvement  of  streets  which  are  grossly  dispro- 
portionate, arbitrary  and  unfair,  and  confiscatory  of 
property  against  which  they  are  made,  and  which  place 
upon  a  small  part  of  the  property  benefited  by  the 
improvement  of  a  street  nearly  the  entire  cost  of  the 
improvement  of  the  street;  and  that  this  was  the  case 
at  the  time  of,  and  has  been  the  case  ever  since  the 
time  of,  the  adoption  of  the  aforesaid  provisions  of 
said  charter,  and  that  this  is  the  case  with  respect  to 
the  improvement  provided  for  by  said  ordinance  and 
the  aforesaid  land  of  these  plaintiffs ;  that  the  property 
owned  by  these  plaintiffs  as  aforesaid  is  a  large  un- 
subdivided  tract  of  land  containing  over  twenty-two 
acres,  and  having  a  depth  of  over  twelve  hundred  and 
fifty  feet  between  the  north  line  of  said  Old  Manchester 
Boad  on  which  it  fronts  and  the  next  parallel  or  con- 
verging street  northwardly  of  said  Old  Manchester 
Boad,  to-wit,  Bischoflf  Avenue,  while  for  the  greater 
part  of  the  remainder  of  said  Old  Manchester  Boad 
between  said  Kingshighway  Boulevard  and  said  Jan- 
uary Avenue,  the  distance  between  said  Old  Man- 
chester Boad  and  the  next  parallel  or  converging 
street  on  either  side  thereof,  is  less  than  three  hundred 
feet,  and  for  a  great  part  of  said  remainder  said  dis- 
tance is  less  than  one  hundred  and  fifty  feet 

**  *  **And  plaintiffs  further  state  that  the  afore- 
said provisions  of  said  charter  of  said  city  of  St.  Louis 
are  illegal  and  contrary  to  the  provisions  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the  United 
States  in  that  they  provide  for  the  taking  of  property 
without  due  process  of  law,  and  further  in  that  they 
deny  to  persons  within  the  jurisdiction  of  the  State  of 
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Missouri,  and  also  to  persons  within  the  jnrisdiction 
of  the  said  city  of  St.  Louis,  and  particularly  to  such 
persons  owning  land  in  said  city,  including  these  plain- 
tiffs, the  equal  protection  of  the  law ;  and  that  the  same 
are  also  contrary  to  and  in  conflict  with  the  provisions 
of  the  Constitution  of  the  Stf^te  of  Missouri,  and  par- 
ticularly section  10  of  article  2  thereof,  and  section  30 
of  said  article  2,  and  section  21  of  said  article  2,  and 
furthermore,  section  23  of  article  9  of  said  Constitution 
of  said  State/  '* 

*^This  evidence  was  objected  to  by  all  the  defend- 
ants other  than  the  Fruin-Bambrick  Construction 
Company  as  incompetent  and  irrelevant ;  said  objection 
was  sustained  by  the  court  and  the  plaintiffs  duly  ex- 
cepted to  said  action  of  the  court  in  sustaining  said 
objection. 

*' Furthermore,  at  the  trial,  the  plaintiffs  again 
tried  to  establish  the  allegations  of  the  petition,  to 
which  we  have  referred,  by  the  testimony  of  Joseph 
Pasquier,  Assessor  of  Special  Taxes  of  the  city  of  St. 
Louis  for  twenty-seven  years,  but  this  evidence  was 
excluded  on  objection  on  the  ground  that  the  constitu- 
tionality of  the  charter  provisions  had  been  deter- 
mined by  this  court,  and  that  it  was  a  closed  question. 

**From  the  answers  of  all  the  defendants  in  this 
cause  it  appears  that  the  city  of  St.  Louis  owned  a 
large  tract  of  land  which  was  partly  situated  in  the 
assessment  district,  and  on  which  the  Female  Hospital 
of  the  city  of  St.  Louis  was  located;  and  that  of  the 
estimated  total  cost  of  the  street  improvement,  namely, 
$58,110,  $9489  was  chargeable  against  that  property 
of  the  city  of  St.  Louis,  so  that  the  part  of  the  city 
property  within  the  assessment  district  must  have  been 
about  one-sixth  of  the  entire  district.  At  the  trial  it 
was  further  admitted  that  this  tract  belonged  to  the 
city  at  the  time  of  the  enactment  of  the  ordinance. '* 
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I.    As  previously  indicated,  the  questions  of  fact 
have  heen  eliminated  and  there  are  but  two  legal  prop- 
ositions  presented  for  determination. 
Reasons  for  The  first  is  thus  stated  by  counsel 

R:rn»ce       for  appellants: 

Against  *  *  The  Ordinance  for  the  reconstmc- 

Improvement.  tiou  of  Old  Manchester  Road  was  in- 
valid because  the  requirements  of  the 
charter  of  the  city  of  St.  Louis  were  not  complied  with 
in  the  enactment  of  the  ordinance,  in  that  no  valid  or 
suflScient  reason  for  the  ordinance,  in  opposition  to  the 
majority  remonstrance,  was  assigned  by  the  Board  of 
Public  Improvements. ' ' 

By  this  contention  counsel  insist  that  the  reason 
assigned  by  the  Board  of  Public  Improvements,  for 
overriding  the  protest  of  the  majority  remonstrance, 
is  not  suflScient  to  satisfy  the  charter  provision 
mentioned. 

By  consulting  the  statement  of  the  case  made  by 
counsel  for  appellant,  it  will  be  seen  that  the  Board  of 
Public  Improvements  is  in  no  manner  hampered  or 
restricted  as  to  the  reasons  to  be  assigned  for  their  re- 
fusal to  follow  the  protest  of  the  property  owners.  It 
simply  provides  that  in  case  the  board  does  not  agree 
to  the  protest,  then  they  may,  notwithstanding  the  pro- 
test, recommend  the  passage  of  the  ordinance,  **with 
the  reasons  for  their  action.'* 

The  word  ** reason''  as  applied  to  business  and 
municipal  matters,  has  as  many  meanings  as  there  are 
men  engaged  in  business  and  governmental  oflScers; 
and  what  would  be  a  good  or  valid  reason  for  the  action 
of  one  man  might  be  nonsense  to  another. 

Returning  to  the  case  in  hand:  The  Board  of 
Public  Improvements  assigned  the  following  reason 
for  overriding  or  repudiating  the  protest  filed  by  the 
property  owners,  viz.: 

**The  Board  of  Public  Improvements  having  con- 
sidered said  remonstrance,  is  nevertheless  of  the  opin- 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  413 

Loth  y.  St.  Louis. 

{ 

ion  that  the  public  interests  demand  this  improvement, 
and  that  it  recommends  the  ordinance  above  mentioned 
for  passage  by  a  unanimous  vote  of  all  members 
present." 

It  seems  to  me  that  in  dealing  with  public  matters 
entrusted  to  public  oflScers,  that  the  reason  assigned  by 
the  board  was  about  the  best  that  could  have  been 
made,  and  referred  to  the  council.  In  my  opinion  no 
other  reason  should  have  entered  into  the  minds  of, 
or  should  have  influenced  the  action  of  the  board,  ex- 
cept the  public  good;  and  the  mere  fact  that  they 
stated  that  reason  in  plain  and  terse  language  should 
not  detract  from  the  force  and  validity  thereof. 

In  my  opinion,  there  is  no  merit  whatever  in  this 
contention  of  counsel  for  appellant;  and  it  should  be 
and  is  disallowed. 

n.  The  second  proposition  presented  for  de- 
termination by  counsel  for  appellants  is  couched  in 
this  language : 

.''Because  those  provisions  (of  the  charter)  con- 
stitute a  denial  of  the  equal  protection  of  the  law,  con- 
trary to  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  and  also  constitute  special  legislation 
contrary  to  article  4,  section  53,  and  article  10,  section 
3,. of  the  Constitution  of  this  State. 

These  propositions  were  fully  presented  by  same 
counsel  here  in  the  case  of  Gilsonite  Co.  v.  St.  Louis 
Fair  Association,  231  Mo.  589,  and  were  by  a  majority 
of  the  members  of  this  court  decided  against  the  posi- 
tion there  and  here  taken  by  counsel  for  appellant. 

While  I  do  not  contend  that  there  is  any  rule  by. 
which  exact  justice  and  equality  of  taxation  can  be 
measured  out  to  each  and  all,  in  the  assessment  of  spe- 
cial or  general  taxes,  yet  I  am  firmly  of  the  opinion  that 
no  court  should  lend  its  assent  to  the  great  inequality, 
unjust  and  oppressive  results  that  are  characterized 
by  the  ruling  of  this  court  in  the  cases  of  Gilsonite  Co. 
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V.  St.  Lords  Fair  Association^  supra;  Comgan  v.  Kan- 
sas City,  211  Mo.  606;  and  in  the  case  at  bar. 

While  I  have  not  changed  my  views  of  the  law  as 
expressed  in  those  cases,  yet  I  feel  that  no  good  can 
come  from  continual  dissents;  they  have  a  tendency  to 
disturb,  if  not  to  unsettle  the  law  of  the  State,  which 
should  be  as  clear  and  placid  as  the  sea  without  a 
ripple. 

Entertaining  these  views  I  am  of  the  opinion  that 
the  judgment  of  the  circuit  court  should  be  affirmed; 
and  it  is  so  ordered. 

Graves,  J.,  concurs;  Lamm,  J.,  concurs  in  every- 
thing except  what  is  said  regarding  the  Corrigan  and 
Gilsonite  cases;  Bond,  J.,  not  sitting. 


J.  McD.  TRIMBLE  et  al.  v.  KANSAS  CITY 
SOUTHERN  RAILWAY  COMPANY,  Appel- 
lant. 

Division  One,  April   13,   1914. 

SERVICES  RENDERED:  Contractual  Relations:  Quantum  Meruit. 
Where  the  petition  charged  an  agreement  by  defendant  to 
assume  and  pay  the  debts  and  expenses  incurred  by  a  committee 
which  had  undertaken  to  reorganize  and  consolidate  several 
railroad  companies,  and  there  was  substantial  eyidence  sup- 
porting the  finding  of  the  trial  judge  that  such  agreement  was 
made,  that  the  services  rendered  by  plaintitfa  in  and  about 
such  reorganisation  was  a  part  of  the  expense,  and  that  those 
services  were  reasonably  worth  the  amount  for  which  Judg- 
ment was  rendered,  said  judgment  will  be  affirmed  on  appeal. 

Appeal   from   Jackson    Circnit    Conrt.— JTon.  J.  H. 
Slover,  Jndge. 

Affirmed. 
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8.  W.  Moore,  Gyrus  Crane  and  James  M.  Souhy 
for  appellant. 

The  Southern  Company  is  not  liable  for  the  debts 
of  the  Gulf  Company  or  of  the  Belt  Company  upon  the 
theory  of  a  consolidation  of  these  companies.  B.  S. 
1909,  sees.  1059,  1061;  Harriman  v.  Securities  Co.,  197 
U.  S.  244;  State  ex  rel.  v.  Leseur,  145  Mo.  322;  Bail- 
road  V.  Missouri,  152  U.  S.  301;  Burge  v.  Bailroad, 
100  Mo.  App.  464;  Dicky  v.  Bailroad,  122  Mo.  223 ;  Hol- 
ton  V.  Bailroad,  25  Mo.  App.  322 ;  Hagemann  v.  Bail- 
road, 202  Mo.  249;  Pullman  Co.  v.  Bailroad,  115  U.  S. 
587;  Peterson  v.  Bailroad,  205  U.  S.  364;  Hoard  v. 
Bailroad,  123  U.  S.  222;  Jones  v.  Electric  Co.,  135  Fed. 
153;  Lee  v.  Bailroad,  150  Fed.  775;  Jessup  v.  Bailroad, 

36  Fed.  735;  Loan  and  Trust  Co.  v.  Bailroad,  103  Fed. 
110;  Paton  v.  Bailroad,  85  Fed.  838;  Armour  v.  Ben- 
netts' Sons,  123  Fed.  56;  Adams  v.  Bailroad,  24  So. 
211;  Telephone  Co.  v.  Telephone  Co.,  30  So.  725;  Bail- 
road V.  Cochran,  43  Kan.  225;  Commonwealth  v.  Bridge 
Co.,  64  Atl.  909;  XJlmer  v.  Bailroad,  57  Atl.  1001 ;  Bank 
V.  Construction  Co.,  25  S.  E.  326;  Bailroad  v.  Ashling, 
43  N.  E,  373;  Foundry  Works  v.  Water  Co.,  105  Wis. 
48.  (2)  There  is  no  express  promise  contained  in 
the  reorganization  plan  and  agreement  for  the  pay- 
ment of  the  floating  debt  of  the  constituent  companies 
upon  which  the  plaintiffs  are  entitled  to  maintain  an 
action  to  collect  their  judgmentsagainst  the  Gulf  Com- 
pany and  the  B^elt  Company.  St.  Louis  v.  Contracting 
Co.,  202  Mo.  451;  Manufacturing  Co.  v.  Clark,  208  Mo. 
89;  Howsman  v.  Water  Co.,  119  Mo.  304 ;  Bank  v.  Grand 
Lodge,  98  U.  S.  123;  Keller  v.  Ashford,  133  U.  S.  610; 
Lisurance  Co.  v.  Water  Co.,  33  Sup.  Ct.  32 ;  Trust  Co. 
V.  Water  Co.,  132  Fed.  702;  Sayward  v.  Dexter,  72  Fed. 
758;  Bank  v.  Bailroad,  76  Fed.  130;  Mcllvaine  v.  Lum- 
ber Co.,  54  S.  E.  473;  Manufacturing  Co.  v.  Water  Co., 

37  So.  980;  Moyer  v.  Bailroad,  132  Ind.  88;  Freeman  v. 
,  Pennsylvania  Co.,  173  Pa.  St.  274;  Armour  &  Co.  v. 
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Construction  Co.,  78  Pac.  1106 ;  Rochester  D.  G.  Co.  v. 
Fahy,  97  N.  Y.  Supp.  1013.  (3)  The  Federal  Court, 
in  the  foreclosure  decrees  in  the  cases  of  the  Gulf  Com- 
pany and  the  Belt  Company,  retained  jurisdiction  to 
hear  and  determine  such  claims  as  those  of  the  plain- 
tiffs. Such  retained  jurisdiction  was  exclusive  and 
this  court  ig  without  jurisdiction  to  hear  and  deter- 
mine this  action.  Julian  v.  Trust  Co.,  193  U. 
S.  93;  Cotton  Mills  v.  Manufacturing  Co.,  198  U.  S. 
188;  Trust  Co.  v.  Gnilf  Co.,  120  Fed.  398;  Trust  Co.  v. 
Gulf  Co.,  110  Fed.  10;  Railroad  v.  Adelbert  College, 
208  U.  S.  38;  Ex  parte  Young,  209  U.  S.  123. 

John  A.  Eaton  for  respondents. 

(1)  There  was  a  consolidation  and  consequent 
liability  of  the  constituent  company  in  fact  and  in  law 
for.  the  payment  of  the  judgments  of  Trimble  &  Braley 
rendered  for  services.  Improvement  Co.  v.  Steel  Co., 
201  Fed.  811;  Railroad  v.  Boyd,  228  U.  S.  505, 177  Fed. 
804;  Trust  Co.  v.  Railroad,  174  U.  S.  674;  Railroad  v. 
Howard,  7  Wall.  392;  Trust  Co.  v.  RaUroad,  171  Fed. 
43;  Railroad  v.  Ashling,  160  111.  373;  Sec.  1059,  R.  S. 
1899;  Elliott  on  Railroads,  sec.  337;  Leavenworth 
County  V.  Railroad,  134  U.  S.  696;  Shields  v.  Ohio,  95 
U.  S.  359;  Railroad  v.  Missouri,  152  U.  S.  301;  Evans  v. 
Transit  Co.,  106  Mo.  594.  (2)  The  Southern  Com- 
pany is  liable  by  reason  of  its  contractual  obligation  to 
pay  the  judgments  rendered  in  favor  of  Trimble  & 
Braley  against  the  Gulf  and  Belt  Companies,  (a) 
Because  of  the  assumption  of  the  obligation,  (b) 
Because  it  is  a  direct  obligation  against  the  Southern 
or  consolidated  Company.  Trimble  v.  Railroad,  180 
Mo.  574;  Trimble  v.  Railroad,  199  Mo.  44;  Trimble  v. 
Railroad,  201  Mo.  372;  Smith  v.  Railroad,  33  Pac. 
(Cal.)  53;  Ellis  v.  Harrison,  104  Mo.  270;  Howsmon  v. 
Water  Co.,  119  Mo.  304. 
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STATEMENT, 

The  plaintiflf,  a  firm  of  attorneys,  sued  the  de- 
fendant railway,  as  the  successors  in  title  and  obliga- 
tion of  two  other  railways,  for  the  amount  of  two  re- 
spective judgments  aggregating  $11,111.68,  recovered 
by  plaintiffs  against  said  railways  for  personal  serv- 
ices alleged  to  have  been  performed  in  and  about  the 
matter  of  carrying  out  a  consolidation  of  the  two  rail- 
ways according  to  the  plan  of  a  reorganizing  com- 
mittee formed  for  that  purpose. 

The  roads  which  were  acquired,  in  pursuance  of 
a  contract  and  plan  adopted  for  that  purpose,  will  be 
termed  for  brevity  the  *  *  Gulf  Company '  ^  and  the  *  *  Belt 
Company/'  The  reorganizing  committee  caused  the 
incorporation  of  the  defendant,  the  Kansas  City  South- 
em  Eailway  Company,  to  acquire  the  property  and 
corporate  control  of  the  two  former.  The  process  by 
which  the  defendant  accomplished  this  was  through  a 
receivership  and  foreclosure  of  the  Gulf  and  Belt 
companies  at  the  instance  of  the  holders  of  their  bonds 
secured  by  mortgage,  and  the  foreclosure  of  the  stocks 
and  bonds  of  the  Belt  Company,  and  a  subsequent  fore- 
closure of  a  mortgage  therein. 

After  the  appointment  of  a  receiver  for  the  Gulf 
Company  by  the  Federal  Court,  a  committee  of  reor- 
ganization at  Philadelphia,  which  had  succeeded  the 
New  York  committee,  proposed  and  published  a  con- 
tract and  plan  to  reorganize  the  Gulf  Company  and  its 
associated  companies,  which  plan  as  modified  on  No- 
vember 7,  1899,  was  carried  out.  This  plan  was  ad- 
dressed to  the  holders  of  the  bonds  and  stocks  of  the 
Gulf  Company  et  al.,  and  was  designed  for  the  pur- 
chase of  the  Gulf  Company  trnder  a  foreclosure  of  the 
mortgages  thereon;  and  then,  to  transfer  the  property 
to  a  corporation  to  be  organized  (the  defendant,  the 
Kansas  City  Southern  Railway  Company),  which  new 
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company  was  expected  to  receive  the  stocks  and  bonds 
of  two  other  corporations  allied  to  the  Gulf  Company 
and  to  issue  in  payment  thereof,  new  securities  to  be 
disposed  of  as  thereafter  stated. 

By  this  means  it  was  contemplated :  (1)  That  the 
new  company  would  own  the  property  of  tlie  Gulf  Com- 
pany and  the  stock  and  bonds  of  the  Belt  Company, 
and  the  bonds  of  its  constituent  companies,  and  the 
bonds  and  stocks  of  the  Port  Arthur  C.  &  D.  Company, 
and  thereby  unite  the  corporate  control  of  **all  the 
properties. '*  The  bonds  and  stock  thus  acquired  were 
to  be  pledged  as  security  for  the  new  first  mortgage  to 
be  executed  by  the  purchasing  company.  (2)  The  at- 
tainment of  eflSciency,  economy  and  control  of  the  prop- 
erty. (3)  That  in  case  of  the  failure  to  acquire  the 
two  terminal  properties,  then  the  purchase  of  others 
at  Kansas  City  and  Port  Arthur  and  a  corresponding 
reduction  of  the  new  securities. 

The  plan  further  set  out  the  conditions  of  partici- 
pation by  the  persons  invited  to  co-operate  therein,  and 
a  schedule  of  the  securities  to  be  issued,  and  the  uses 
and  payments  to  which  they  were  to  be  put : 

**  (a)  Bonds  to  the  extent  of  $3,802,500  are  to  be 
put  in  the  treasury  for  future  requirements. 

*'  (b)  The  sum  of  $5,900,000  arising  from  a  sale 
of  $3,000,000  first  mortgage  bonds  and  $3,000,000  pre- 
ferred  stock,  and  from  payments  of  ten  dollars  per 
share  by  participating  stockholders,  are  to  be  re- 
served for  the  cash  requirements  of  the  new  company, 
which  includes  such  payments  as  may  be  made  upon 
the  floating  debt,  not  to  exceed  the  sum  of  $475,000. 

**(c)  All  the  balance  of  the  securities  to  be  ap- 
propriated specifically  in  exchange  for  securities  of  the 
old  companies.'' 

Following  the  foregoing  features  was  the  reorgan- 
ization agreement,  taken  as  a  part  thereof,  but  stipu- 
lating that  '^no  estimate,  statement,  explanation  or 
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suggestion  contamed''  in  either  **shonld  be  accepted 
as  a  representative  warranty  or  agreement/' 

TMs  plan  and  contract,  and  also  the  foreclosure 
decrees  and  sales  and  purchases  of  the  property,  and 
the  conveyance  made  thereunder  to  the  defendant,  and 
a  full  report  by  its  vice-president  of  the  accomplish- 
ment of  the  plan  to  the  New  York  Board  of  Trade, 
were  introduced  in  evidence.  Other  documents  were 
introduced  in  the  evidence  and  if  necessary  will  be  cited 
in  the  opinion. 

The  two  plaintiffs  were  called  to  testify  and  give 
a  history  of  the  transactions  and  their  connection 
therewith  to  the  effect  that  the  services  rendered  by 
them  to  the  Gulf  and  Belt  companies  and  upon  which 
their  judgments  were  based,  were  performed  with  the 
knowledge,  consent  and  approval  of  the  reorganization 
committee,  and  through  correspondence  with  its  at- 
torney. That  the  legal  steps  taken  by  them  were  nec- 
essary and  proper  to  the  accomplishment  of  the  con- 
tract and  plan  of  the  reorganizing  committee,  whereby 
the  defendant  secured  ownership  and  control  of  the 
railway  between  Kansas  City,  Missouri,  and  Port 
Arthur,  Texas,  with  suitable  terminals  at  both  places. 
The  contract  and  plan  of  the  reorganizing  committee 
expressly  provided  that  the  new  company  (which  the 
evidence  showed  was  the  defendant)  should  assume 
and  pay  all  of  the  expenses  incurred  by  the  reorganiz- 
ing committee  in  the  accomplishment  of  the  scheme  in- 
curred for  the  unification  of  the  property  described  in 
its  plan  and  contract. 

The  case  was  submitted  to  the  trial  court,  upon 
the  waiver  of  a  jury,  who  subsequently  rendered  a 
judgment  for  planitiff,  July  6,  1910,  in  the  sum  of 
$16,763.14,  with  the  following  memorandum  of  his  rea- 
sons. 

**  Inasmuch  as  the  services  sued  for  in  this  case 
were  rendered  in  accomplishing  the  scheme  from  which 
the  reorganization  or  consolidation  in  fact  was  ef- 
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fected,  it  became  and  was  a  part  of  the  expense  attend- 
ing such  reorganization,  and  for  that  reason,  if  for 
no  other,  these  plaintiffs  should  recover  in  this  case  re- 
gardless of  the  question  whether  the  defendant  com- 
pany was  liable  or  is  liable  for  the  following  obliga- 
tions of  the  constituent  companies.  Judgment  for  the 
plaintiffs  as  prayed  for.'* 

From  that  judgment  defendant,  after  the  overrul- 
ing of  its  motion  for  a  new  trial,  appealed  to  this 
court. 

OPINION. 

BOND,  J.  (After  stating  the  facts  as  above). — 
In  the  view  we  take  of  this  case  it  will  be  unnecessary 
to  rule  upon  the  chief  conteiitions  of  appellant's  coun- 
sel, to-wit:  (1)  That  the  acquisition  by  appellant  of 
the  property  of  the  Gulf  Company  and  ultimately  of 
the  property  of  the  Belt  Company,  and  the  purchase 
by  appellant  of  the  stocks  and  bonds  of  the  Port  Arthur 
Company,  were  not  a  statutory  consolidation  under 
section  3077  of  the  present  revision;  (2)  that  the  de- 
grees of  foreclosure  and  conveyance  to  appellant  there- 
under, or  the  participancy  of  the  individual  plain- 
tiffs in  the  scheme  of  reorganization  and  the  acceptance 
of  new  securities  for  old  ones  owned  by  them,  are  con- 
clusive against  the  right  to  maintain  the  present  action 
in  their  firm  name.  For  neither  of  these  contentions, 
nor  any  other  urged  for  appellant,  touch  the  question 
of  the  right  of  the  plaintiffs  to  recover  from  defend- 
ant, under  the  positive  terms  of  the  reorganization  con- 
tract and  plan,  whereby  the  expenses  of  the  reorganiz- 
ing committee  which  were  incurred  in  achieving  the 
purpose  for  which  it  was  formed  and  to  carry  out  the 
plan  which  it  had  in  charge,  were  to  be  borne  and  as- 
sumed by  the  new  company,  the  defendant. 

As  to  their  right  to  recover  on  this  theory  the 
plaintiffs  petition  set  forth  in  its  first  count  the  follow 
ing  allegations : 
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**From  time  to  time  between  the day  of  April, 

1899,  and  the day  of  March,  1900,  the  plaintiffs 

at  the  special  instance  and  request  of  the  Kansas  City, 
Pittsbnrg  &  Gnlf  Ilailroad  Company,  and  at  the  spe- 
cial instance  and  request,  and  with  the  knowledge  and 
consent  of  the  said  New  York  and  Philadelphia  com- 
mittees, rendered  and  performed  valuable  professional 
services  as  attorneys  at  law  in  and  about  the  matter 
of  carrying  out  and  consummating  the  said  consolida- 
tion of  the  said  properties  and  the  said  reorganiza- 
tion of  the  said  securities,  which  services  were  of  the 
reasonable  value  of  ten  thousand  dollars  or  more.*' 

These  allegations  show  that,  among  other  grounds, 
plaintiffs  sought  a  recovery  in  this  case,  not  upon  the 
theory  of  a  fraudulent  acquisition  of  the  property  of 
their  debtors  by  defendant,  but  upon  the  allegations 
that  the  services  rendered  by  them  were  within  the  di- 
rect contractual  obligations  undertaken  by  defendant 
when  it  obtained  the  ownership  and  control  of  the  prop- 
erty through  the  efforts  of  the  reorganizing  committee 
and  in  accordance  with  its  plan,  to  pay  for  all  services 
rendered  to  that  committee  or  expenses  incurred  by  it 
in  carrying  out  the  plan  for  acquiring  the  property. 

The  oral  testimony  of  the  two  plaintiffs  and  the 
letters  received  by  them  from  their  attorney,  tended 
to  prove  that  the  judgments  sued  on  were  based  upon 
professional  work  and  expenses  rendered  and  incurred 
by  them  in  aiding  the  object  of  the  reorganization  com- 
mittee and  in  furtherance  of  its  plan  for  the  unifica- 
tion of  the  property  and  corporate  control  of  the  sev- 
eral railroads. 

.The  trial  court  gave  credence  to  that  testimony 
and  grounded  its  judgment  thereon.  If  that  testimony 
was  true,  it  brought  the  plaintiffs  within  contractual 
relations  with  defendant  (in  view  of  the  agreement 
by  defendant  to  assume  and  pay  the  debts  and  expenses 
incurred  by  the  committee  of  reorganization)  and  en- 
titled plaintiffs  to  the  judgment  rendered  in  this  case. 
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It  is  wholly  immaterial  whether  plaintiffs  could  have 
recovered  upon  that  feature  of  the  plan  of  the  reorgan- 
izing conmiittee,  which  appropriated  $475,000  for  the 
payment  of  the  floating  indebtedness  of  the  companies 
to  be  absorbed.  For  whether  that  was  such  a  contract 
for  their  benefit,  as  plaintiffs  could  legally  invoke, 
need  not  be  decided.  It  is  suflScient  to  authorize  the 
aflftrmance  of  the  judgment  below,  that  it  should  appear, 
as  the  record  shows,  that  the  amounts  recovered  were 
reasonable  and  fell  within  the  scope  of  the  allega- 
tions of  the  petition  and  were  supported  by  substan- 
tial evidence.  The  character  of  the  services  rendered 
and  the  reasonableness  of  the  compensation,  were  be- 
fore this  court  on  former  appeals.  [Trimble  v.  Rail- 
road, 180  Mo.  574;  Trimble  v.  Railroad,  199  Mo.  44; 
Trimble  v.  Railroad,  201  Mo.  372.] 

The  learned  trial  court  correctly  conceived  the 
vital  question  of  law  in  this  case.  There  was  material 
evidence  supporting  his  finding  of  fact  and  the  judg- 
ment is  afiSxmed.    All  concur. 


IN  MATTER  OF  ASSESSMENT  OF  COLLAT- 
ERAL INHERITANCE  TAX  AGAINST 
ESTATE  OF  JAMES  QUIRK,  Deceased. 

In  Banc,  April  13,  1914. 

1.  COLLATERAL  INHERITANCE  TAX:  Property  DevlBod  to 
Charity  or  Education:  Life  Estate.  Under  the  statute  (Sec. 
309»  R.  S.  1909)  Missouri  property  devised  for  educational 
and  religious  purposes  within  this  State  is  not  chargeable  with 
a  collateral  inheritance  tax.  And  real  estate  devised  to  testa- 
tor's sister  for  life,  with  remainder  for  such  purposes,  the  sister 
having  died  before  administration,  is  devised  to  such  uses. 


:    :    Charities   Outside   of   State.     The  statute 

does  not  exempt  from  a  collateral   inheritance  tax  property 
devised   to   educational   or   religious   organizations   located   in 
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another  State  for  educational  or  religious  uses  in  such  State. 
[WALKER,  WOODSON  and  BOND,  JJ.,  dissenting.] 


:  Statutory  Construction:  Intent.    The  basic  principle 

of  all  statutory  construction  is  the  legislative  intent  This  is 
true  whether  the  intent  is  drawn  from  the  words  of  the  act 
or  extrinsic  aids  are  used  to  find  it  If  there  is  an  ambiguity 
or  uncertainty,  then  extrinsic  aids  may  be  invoked  to  ascertain 
the  meaning,  and  these  are  various. 


4.   :  :  :    in  the   Light  of   Existing     Law: 

Extra-Territorial  Operation.  The  Legislature  in  enacting  a 
law  is  presumed  to  do  so  In  reliance  upon  the  assumption 
that  it  will  be  interpreted  in  the  light  of  existing  law;  and 
one  of  the  fundamental  principles  of  the  existing  law  at  the 
time  the  Collateral  Inheritance  Tax  Law  excepted  charities 
from  taxation,  was  that  a  statute  would  prlma-facie  be  declared 
to  be  operative  only  as  to  persons  and  things  within  the  ter- 
ritorial jurisdiction  of  the  law-making  body  enacting  it;  and 
when  that  rule  is  applied  to  that  exception  in  the  statute, 
it  must  be  held  that  property  devised  for  charitable  uses  out- 
side the  State  is  not  exempt  from  the  tax. 

Held,  by  WALKER,  J.,  dissenting,  with  whom  WOODSON  and 
BOND,  JJ.,  concur,  that  it  was  the  purpose  of  exemption 
from  the  tax  which  the  Legislature  had  in  mind,  and  not 
the  location  of  the  benevolence  to  be  aided;  and  the 
statute  is  clear,  and  exempts  from  the  tax  property  granted 
or  given  for  educational,  charitable  or  religious  purposes, 
in  total  disregard  of  their  location,  and  the  courts  are  not 
authorized  to  read  into  it  a  clause  limiting  it  to  charities 
located  in  this  State. 

Appeal' from  Nodaway  Circuit  Court. — Hon.  WUUam 
C.  Ellison,  Judge. 

BbVEBSED  and  BBMIANDED. 

John  T.  Barker^  Attomey-Gteneral,  George  Pat 
Wright  and  F.  C  Donnell  for  appellants. 

(1)  A  fundamental  principle  of  statutory  con- 
struction is  that  the  real  intention  of  the  Legislature 
must  prevail.  Black  on  Interpretation  of  Laws  (2 
Ed.),  p.  180;  Verdin  v.  St.  Louis,  131  Mo.  26;  Church 
of  Holy  Trinity  v.  U.  S.,  143  U.  S.  457 ;  Perry  v.  Straw- 
bridge,  209  Mk).  621;  Decker  v.  Diemer,  229  Mo.  296; 
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State  ex  rel.  v.  Walker,  240  Mo.  706.  (2)  In  the  con- 
struction  of  a  statute  the  real  intention  of  the  Legis- 
lature is  ascertained  by  the  light  of  the  common  law 
and  with  reference  to  its  cognate  or  allied  principles. 
Johnson  v.  Fluetsch,  176  Mo.  452.  (3)  The  common- 
law  principles  of  construction  applicable  to  the  case  at 
bar  are:  First,  the  Legislature  will  be  presumed  to 
have  acted  ** consonant  to  reason  and  good  discretion.** 
Second,  the  Legislature  will  be  presumed,  in  enacting 
a  statute,  to  have  done  so  with  a  knowledge  of  exist- 
ing law  and  to  have  passed  the  statute  relying  upon 
and  knowing  that  it  will  be  interpreted  by  the  rules 
of  existing  law.  Three  of  the  cardinal  principles  which 
are  existing  now  and  were  at  the  enactment  of  Sec. 
309,  R.  S.  1909,  are:  (a)  That  a  statute  is  primchfacie 
confined  in  its  operation  to  persons  within  the  terri- 
torial jurisdiction  of  the  Legislature  which  enacted 
it  State  ex  rel.  v.  Wright,  251  Mo.  343.  (b)  That 
general  words  are  not  to  be  so  construed  as  to  alter 
the  previous  policy  of  the  law  unless  no  sense  or  mean- 
ing can  be  put  upon  them  consistent  with  the  intention 
of  preserving  the  existing  policy  unchanged,  (c)  That 
in  order  for  legislation  to  relieve  any  species  of  prop- 
erty from  its  proportion  of  taxation  such  legislation 
should  be  so  clear  that  there  can  be  neither  reasonable 
doubt  nor  controversy  about  its  terms.  Riesterer  v. 
Land  Co.,  160  Mo.  141;  Beale  on  Cardinal  Rules  of 
Interpretation,  p.  232;  State  ex  rel.  v.  Wright,  251 
Mo.  343;  Jeffrys  v.  Boosey,  4  H.  of  L.  Cas.  815;  Black 
on  Interpretation  of  Laws  (2  Ed.),  p.  107;  Sutherland 
on  Statutory  Construction,  sec.  513,  and  p.  1004;  12 
Am  &  Eng.  Ency.  Law  (2  Ed.),  285,  292;  Minot  v. 
Leman,  20  Beav.  269;  State  ex  rel.  v.  Johnston,  214 
Mo.  656;  State  ex  rel.  v.  Casey,  210  Mo.  235;  Ford 
V.  Land  Co.,  164  U.  S.  662;  Fitterer  v.  Crawford,  157 
Mo.  51.  (4)  Guided  by  these  principles  Sec.  309,  R.  S. 
1909,  should  be  so  construed  as  to  exempt  from  taxa- 
tion only  such  charitable,  religious  or  educational  pur- 
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poses  as  are  to  be  carried  out  in  the  State  of  Missouri, 
for  had  it  been  the  intention  of  the  Legislature  to  ex- 
empt foreign  charities  as  well  as  domestic  the  statute 
would  have  so  stated.  Riesterer  v.  Land  Co.,  160  Mo. 
154;  Li  re  Prime,  136  N.  Y.  347;  Ross  v.  Kentucky, 
111  Mo.  18;  In  re  Speed,  216  111.  23;  Board  of  Ed. 
V.  Illinois,  203  U.  S.  553;  University  v.  Hancock,  69 
N.  J.  Eq.  470;  In  re  Hickoks,  78  Vt.  259;  Humphrey  v. 
State,  70  Ohio,  67;  Davis  v.  Treasurer,  208  Mass. 
843;  People  v.  Society,  87  111.  249;  Carter  v.  Whit- 
comb,  74  N.  H.  482;  Venable  v.  Railroad,  112  Mo.  103. 

Frederick  N.  Judson,  amicus  curiae. 

Ira  K.  Alderman  and  M.  E.  Ford  for  respondent. 

(1)  Sec.  309,  R.  S.,  1909,  is  unambiguous,  hence: 
(a)  In  order  to  ascertain  the  legislative  intention, 
the  primary  rule  is  that  a  statute  is  to  receive  that 
meaning  which  the  ordinary  reading  of  its  language 
warrants.  26  Am.  &  Eng.  Ency.  Law  (2  Ed.),  598, 
sec.  VI,  4-a  (1).  (b)  If  the  language  is  clear  and 
admits  of  but  one  meaning,  the  Legislature  should 
be  intended  to  mean  what  it  has  plainly  expressed, 
and  there  is  no  room  for  construction.  Seldon  v.  Hall, 
21  Mo.  App.  452;  St.  Louis,  etc.,  R.  Co.  v.  Clark,  53 
Mo.  214;  United  States  v.  Fisher,  2  Cranch  (U.  S.), 
386;  Swarts  v.  Siegel  (C.  C.  A.),  177  Fed.  13;  John- 
son V.  Railroad  Co.  (C.  C.  A.),  177  Fed.  462;  Wood- 
bury V.  Berry,  18  Oh.  St.  456;  Tynan  v.  Walker,  35 
Cal.  634;  Rich  v.  Keyser,  54  Pa.  St.  86;  see  also  p. 
182,  ibid;  U.  S.  V.  HartweU,  6  Wall.  (U.  S.)  395.  (c) 
The  plain  and  sound  principle  is  to  declare  ita  leoo 
scripta  est,  although  so  understood  the  statute  Jeads 
to  an  absurd  and  mischievous  result,  or  to  conse- 
quences not  contemplated  by  the  Legislature,  for 
courts  are  not  to  inquire  as  to  the  motives  of  the  Legis- 
lature, nor  to  depart  from  any  meaning  clearly  con- 
veyed in  unambiguous  words,  because  the  statute,  as 
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literally  understood,  appears  to  lead  to  unwise  conse- 
quences or  to  contravene  public  policy.  CoflSn  v.  Rich, 
45  Me.  507,  71  Am.  Dec  559;  United  States  v.  Fisher, 
2  Cranch,  399;  Farrell  Foundry  v.  Dart,  26  Conn.  376. 
(2)  The  rule  of  statutory  construction  of  statutes 
purporting  to  grant  exemptions  from  general  taxa-' 
tion  are  to  be  strictly  construed  against  the  claimant 
and  in  favor  of  the  government,  but  special  tax  laws 
are  to  be  construed  strictly  against  the  government 
and  most  favorable  to  the  tax  payer.  Dos  Passos  (2 
Ed.),  sec.  32,  pp.  74  and  75;  27  Am.  &  Eng.  Ency.  Law 
(2  Ed.),  340,  Sec.  Ill;  Lambart,  Appellant,  88  Me. 
587;  Cooley,  Taxation  (2  Ed.),  74.  (a)  No  authority 
predicated  on  property  tax  can  be  applicable  to  case 
at  bar  for  the  tax  in  question  is  not  a  property.  State 
ex  rel.  v.  Henderson,  160  Mo.  217.  (b)  A  succession 
tax  is  a  special  tax  and  the  rule  is  that  special  tax 
laws  are  to  be  considered  strictly  against  the  govern- 
ment and  favorably  to  the  tax  payer.  Lambart,  Ap- 
pellant, 88  Me.  587;  27  Am.  &  Eng.  Ency.  Law,  340; 
Hooper  v.  Bradford,  178  Mass.  95;  Matter  of  Fayer- 
weather,  143  N.  Y.  114;  Cooley,  Taxation  (2  Ed.),  205; 
Tucker  v.  Ferguson,  22  Wall.  527;  In  re  Enson's  Will, 
113  N.  Y.  174.  (3)  The  Missouri  statute  is  diflferent 
from  the  statutes  of  all  other  States.  Therefore  the 
constructions  put  upon  the  statutes  of  other  States 
by  the  courts  of  those  States  do  not  aid  in  construing 
our  statute  in  this  case,  further  than  to  show  the  courts* 
adherence  to  the  language  of  their  statutes,  and  by  con- 
trast, as  will  be  contended,  aid  the  respondent  by  points 
or  marked  and  material  differences,  and  in  showing 
that  the  purpose  of  the  Missouri  statute  is  directly 
met  in  the  admitted  purpose  of  the  testator's  devise. 

GRAVES,  J.— This  action  arose  in  the  probate 
court  of  Nodaway  county,  and  is  one  wherein  it  is 
sought  to  collect  certain  collateral  inheritance  taxes 
from  the  estate  of  James  Quirk,  deceased.  The  case 
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involves  the  construction  of  the  exemption  clause  of 
section  299  of  article  16  of  chapter  1,  Revised  Statutes 
1899.  The  case  in  both  the  probate  and  the  circuit  court 
of  Nodaway  county  was  tried  upon  the  following  agreed 
statement  of  facts : 

^'AGREED  STATEMENT  OF  PACTS. 

**It  is  agreed  by  and  between  the  parties  hereto 
that  the  facts  in  the  above  cause  are  as  follows : 

**That  James  Quirk  prior  to  and  at  the  time  of 
his  death  was  a  resident  of  the  State  of  Illinois ;  that 
he  died  testate  on  the  13th  day  of  November,  1906, 
seized  of  a  three-fourths  interest  in  fee  in  the  follow- 
ing described  real  estate,  lying,  being  and  situated 
in  the  county  of  Nodaway,  in  the  State  of  Missouri, 
to-wit:  An  undivided  three-fourths  interest  in  and 
to  the  north  half  of  the  southeast  quarter  of  section 
ten,  in  township  sixty-three  north,  of  range  thirty-six 
west  of  the  principal  meridian,  in  Nodaway  county, 
Missouri;  that  by  the  last  will  and  testament  of  the 
said  James  Quirk,  dated  the  18th  day  of  November, 
1902,  he  bequeathed  and  devised  to  Mary  Quirk,  his 
sister,  also  a  resident  at  all  times  herein  mentioned 
of  the  State  of  Llinois,  the  use,  rents,  income  and 
profits  of  aU  his  estate,  both  real  and  personal,  includ- 
ing the  above  lands,  so  long  as  she  should 
live;  that  all  the  remainder  of  his  estate,  in- 
cluding the  above  lands,  both  real  and  personal 
which  should  be  left  after  the  death  of  his  said  sister, 
Mary  Quirk,  and  after  paying  the  legacies  therein 
mentioned  and  expenses  of  administration,  he  directed 
his  executors,  named  in  said  will,  to  convert  into  money, 
and  to  pay  the  same  over  to  the  Bishop  of  Peoria, 
Illinois,  the  same  to  be  used  by  him  for  the  use  and 
benefit  of  the  Church  of  the  Visitation  of  Kewanee,  Illi- 
nois, and  the  Dominican  Sisters'  School  of  Kewanee, 
Illinois^  as  he  might  deem  best,  and  he,  the  said  James 
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Quirk,  by  his  said  last  will,  bequeathed  the  said  re- 
mainder of  his  estate  so  converted  into  money  to  the 
said  Bishop  of  Peoria,  Illinois,  in  trust  for  such  use 
and  purposes;  that  on  the  5th  day  of  August,  1907, 
the  said  Mary  Quirk  died;  that  on  the  death  of  said 
Mary  Quirk,  all  the  rest  and  residue  of  the  property 
of  James  Quirk,  including  the  lands  above,  when  con- 
verted into  money  by  his  executors,  and  after  paying 
legacies  and  expenses  of  administration,  passed  to  and 
vested  in  the  Bishop  of  Peoria,  Illinois,  in  trust,  for 
the  uses  and  benefit  of  the  Church  of  the  Visitation, 
of  Kewanee,  Illinois,  and  the  Dominican  Sisters'  School 
of  Kewanee,  Illinois;  that  on  the  18th  day  of  May, 
1908,  Joseph  Jackson,  Sr.,  a  resident  of  the  city  of 
Maryville,  Nodaway  county,  Missouri,  was  by  the  pro- 
bate court  of  Nodaway  county,  Missouri,  duly  ap- 
pointed as  administrator,  with  will  annexed,  of  the 
estate  of  said  James  Quirk,  in  Nodaway  county,  in  the 
State  of  Missouri;  that  said  Joseph  Jackson,  Sr.,  as 
such  administrator,  under  the  powers  and  terms  of 
the  will  of  said  James  Quirk,  sold  the  lands  above 
described  for  the  sum  of  $6400;  that  the  interest  in 
the  same  of  the  said  James  Quirk  amounted  to  three- 
fourths  of  said  sum,  or  $4800;  that  sum  was  and 
is  the  fair  market  value  of  said  lands ;  that  the  debts 
and  legacies  of  said  estate  have  all  been  paid  except 
expenses  of  administration,  which  amounts  to  $550, 
and  which  amount  said  administrator  now  retains  in 
his  hands ;  that  the  said  Joseph  Jackson,  Sr.,  as  such 
administrator  of  said  estate,  has  paid  to  the  Bishop 
of  Peoria,  Illinois,  the  sum  of  ,$4250. 

^^It  is  further  agreed  that  the  Bishop  of  Peoria 
is  not  a  resident  of  the  State  of  Missouri,  but  is  a  resi- 
dent of  the  State  of  Illinois;  that  the  Church  of  the 
Visitation  and  the  Dominican  Sisters*  School  are  edu- 
cational, charitable  and  religious  institutions  exclus- 
ively, devoted  to  such  purposes  in  the  State  of  Illinois; 
that  said  Church  of  the  Visitation  and  the  Dominican 


Digitized  by 


Google 


VOL.  257,  OCTOBER  TERM,  1913.  429 

In  re  Estate  of  Quirk. 

Sisters*  School  are  located  in  the  city  of  Kewanee,  in 
the  State  of  Illinois. 

'^It  is  further  agreed  that  if  the  conrt  decides 
that  said  bequests  to  said  Church  of  the  Visitation  and 
Dominican  Sisters*  School  are  liable  to  pay  a  collateral 
inheritance  tax,  that  the  amount  of  such  tax  is  $212.50, 
and  the  penalties  of  $55.25.** 

Upon  these  facts  the  probate  court  found  that 
the  property  was  not  exempt  from  the  collateral  in- 
heritance tax,  and  the  administrator  appealed  to  the 
circuit  court.  The  circuit  court  found  that  it  was  ex- 
empt, and  reversed  the  judgment  of  the  probate  court 
and  from  that  judgment  the  opposing  parties  have  ap- 
pealed and  invoke  the  judgment  of  this  court.  The 
case  is  one  purely  of  law. 

I.    At  the  institution  of  this  suit  the  statute  in- 
volved was  section  299,  Revised  Statutes  1899.    The 
statute  has  not  been  amended,  and  is  now 
Collateral  Section  309,  Revised  Statutes  1909.    The 

inheritance       statute  SO  far  as  material  reads : 

**A11  property  which  shall  pass  by 
will,  or  by  the  intestate  laws  of  this  State  from  any 
person  who  may  die  seized  or  possessed  of  the  same 
while  a  resident  of  this  State,  or,  if  decedent  was  not 
a  resident  of  this  State  at  the  time  of  death,  which 
property  or  any  part  thereof  shall  be  within 
this  State,  or  any  interest  therein  or  income  there- 
from, which  shall  be  transferred  by  deed,  grant,  bar- 
gain, sale  or  gift,  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the  grantor^ 
biareainor,  vendor  or  donor,  to  any  person  or  persons^ 
or  to  any  body  politic  or  corporate,  either  directly 
or  in  trust  or  otherwise,  or  by  reason  whereof  any  per- 
son or  body  politic  or  corporate  shall  become  bene- 
ficially entitled  in  possession  or  expectancy,  to  any 
property  or  the  income  thereof,  other  than  to  or  for 
the  use  of  the  father,  mother,  husband,  wife,  legally 
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adopted  children,  or  direct  lineal  descendant  of  the 
testator,  intestate,  grantor,  bargainor,  vendor  or  donor, 
except  property  conveyed  for  some  educationaly  char- 
itable  or  religious  purpose  exclusively,  shall  be  and  is 
subject  to  the  payment  of  a  collateral  inheritance  tax 
of  five  dollars  for  each  and  every  one  hundred  dollars 
of  the  clear  market  value  of  such  property/* 

We  have  italicized  tte  clause  which  is  the  crux 
of  this  case.  Under  the  agreed  facts  the  beneficiaries 
of  the  fund  bequeathed  by  James  Quirk  are  educa^ 
tional  and  religious  organizations,  and  the  funds  go 
to  educational  and  religious  purposes.  The  only  ques- 
tion is  whether  it  was  the  intent  of  our  law  to  grant 
a  tax  exemption  for  charities  located  outside  of  Mis- 
souri. Differently  stated  did  the  Missouri  Legislature 
intend  this  exemption  clause  of  our  statute  to  apply 
to  all  charities  wherever  located,  or  was  it  the  intent 
to  have  it  apply  only  to  resident  charities.  We  use 
the  word  ** charities'*  to  cover  all  the  exempted  sub- 
jects named  in  the  statute.  We  have  concluded  that 
the  legislative  intent  was  to  make  this  exemption  apply 
to  Missouri  ** charities"  alone,  and  for  reasons  which 
follow. 

n.  The  following  rules  of  statutory  construc- 
tion are  invoked  by  the  respondents. 

First,  it  is  said  that  where  the  language  of  the 

statute  is  dear  and  unambiguous  the  intent  of  the 

General  Assembly  must  be  found  in  the 

<^f  "^^''"ction      statute.    Secondly,  that  there  is  no  pre- 

of  statute.  .  .  1,*        £  •   1 

sumption  agamst  exemption  from  special 
taxation,  and  that  the  rule  of  presumption  against 
tax  exemptions  in  general  taxation  has  no  application 
to  this  case.  Thirdly,  it  is  contended  that  by  the  use 
of  the  words  ^'educational,  charitable  or  religious  pur- 
poses'' the  Legislature  meant  to  make  our  law  differ- 
ent from  the  laws  of  other  states,  wherein  the  exemp- 
tion is  extended  to  '* institutions"  or  '* corporations.** 
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In  other  words,  the  word  ^^ purposes'^  is  emphasized 
by  respondents,  as  having  a  peculiar  and  saving  grace 
in  our  statute.  And,  fourthly,  it  is  conceded  that  the 
legislative  power  of  the  State  is  limited  to  persons 
or  property  within  the  State,  but  it  is  averred  that  such 
principle  has  no  application  to  the  case  at  bar  ''where 
it  is  sought  by  judicial  construction  to  limit  by  tax- 
ation the  right  of  a  citizen  of  another  State  to  exercise 
his  charitable  disposition  over  his  property  for  the 
benefit  of  the  institutions  in  his  own  home.'* 

We  are  not  prepared  to  say  that  the  statute  is 
so  plain  in  terms  as  not  to  require  judicial  construc- 
tion as  to  the  legislative  intent.  From  statements  in 
the  briefs,  and  in  oral  arguments,  it  appears  that  the 
circuit  courts  of  the  State  have  not  been  of  one  voice 
in  the  construction  of  the  statute.  In  most  instances 
such  courts  have  held  that  it  is  not  the  legislative  in- 
tent to  exempt  foreign  charities,  or  charities  outside 
of  the  State.  In  the  case  at  bar  the  learned  circuit 
judge  took  a  different  view,  and  in  so  doing  was  op- 
posed in  judgment  to  some  of  his  fellow  circuit  judges 
of  the  State,  as  well  as  the  probate  judge  of  his  county. 
AVhen  the  limits  and  bounds  of  the  legislative  acts  are 
considered,  it  is  by  no  means  clear  what  was  intended 
by  the  act  in  question.  The  words  used  must  be  con- 
sidered from  all  the  surroundings.  But  this  matter 
we  discuss  later.  Suffice  it  now  to  say  that  we  believe 
the  wording  of  the  statute  is  such  as  to  call  for  judicial 
determination  of  the  legislative  intent,  as  to  the  sub- 
jects of  exemption,  and  on  this  theory  we  shall  pro- 
ceed. 

m.    We  do  not  deem  it  material  to  discuss  the 

question  as  to  whether  or  not  the  general  presumption 

against  exemption  from  taxation  ap- 

Extra-Territoriai       pUes  to  this  kind  of  a  case.    That  pre- 

Operation  of  x-         •  i      1 1  •       xu 

Statute.  sumption  IS  a  valuable  one  m  the 

trial  of  cases,  because  it  forces  those 
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claiming  the  exemption  to  show  that  the  property 
sought  to  be  exempt  clearly  falls  within  the  exempted 
class.  But  if  we  find  that  the  legislative  intent  in  the 
instant  law  was  not  to  extend  the  exemption  to  **  char- 
ities'* outside  of  the  State,  then  there  is  an  end  to  this 
controversy,  and  the  reasoning  as  to  whether  or  not 
the  presumption  as  to  exemptions  applicable  in  gen- 
eral taxes  applies  to  this  case,  is  but  a  side  question, 
upon  which  there  is  learning  upon  both  sides.  If  the 
law  is  one  requiring  judicial  construction  as  to  the 
legislative  intent,  as  we  hold,  then  a  determination 
of  that  question  will  forego  all  other  questions. 

The  basic  principle  of  all  statutory  construction 
is  the  legislative  intent.  This  is  true  whether  such  in 
tent  must  be  drawn  from  the  words  of  the  act,  or 
whether  we  go  to  extrinsic  aids  to  find  the  intent. 
[Black  on  Interpretation  of  Laws  (2  Ed.),  p.  180;  Ver- 
din  V.  St.  Louis,  131  Mo.  26 ;  Sedalia  ex  rel.  v.  Smith, 
206  Mo.  1.  c.  361;  Perry  v.  Strawbridge,  209  Mo.  621; 
Decker  v.  Diemer,  229  Mo.  296.]  So  at  the  very  thresh- 
hold  of  all  statutory  construction  we  are  met  with  the 
paramount  question,  "What  was  the  legislative  in- 
tent!" If  no  ambiguity  appears,  the  courts  go  to  the 
language  of  the  law  itself.  If  there  is  an  ambiguity 
or  uncertainty,  then  extrinsic  aids  may  be  used  in  de- 
termining the  meaning,  and  these  are  various.  [State 
ex  rel.  v.  Smith,  supra.]  In  getting  at  the  legislative 
intent  one  of  the  prime  considerations  is  the  condi- 
tion of  the  law  at  the  time  the  new  law  was  enacted, 
because  words,  general  in  meaning,  are  often  used  in 
legislative  acts,  because  the  law-making  power  knows 
that  such  broad  general  meaning  is  curtailed  and  lim- 
ited by  general  laws,  rules  of  law  or  public  policies. 
To  these  we  must  ofttimes  go  to  gather  the  real  intent. 
As  stated,  one  of  the  things  always  in  the  mind  of  the 
legislative  body  is  that  their  language  will  be  construed 
in  the  light  of  existing  laws,  rules  of  law  and  public 
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policies,  and  this  perhaps  accounts  for  the  nse  of  many 
general  terms,  rather  than  more  limited  ones. 

To  start  with  in  this  case,  it  must  be  presumed 
that  the  General  Assembly  in  passing  this  law,  and 
making  this  exception,  did  so  relying  upon  the  fact 
that  it  would  be  interpreted  in  the  light  of  existing 
law.  One  of  the  fundamental  principles  of  the  then 
existing  law  was  that  a  statute  would  prima-facie  be 
declared  to  be  operative  only  as  to  persons  and  things 
within  the  territorial  jurisdiction  of  the  law-making 
power  which  enacted  it.  In  the  very  recent  case  of 
State  ex  rel.  v.  Wright,  251  Mo.  1.  c.  343,  our  brother 
Fakis  has  well  stated  the  rule : 

**  Besides  this  reductio  ad  ahsurdam,  which  would 
seem  to  settle  this  contention,  certain  presumptions 
confine  us  to  our  own  State.  A  statute  is  prima-facie 
confined  in  its  operation  to  persons  and  conditions 
within  the  territorial  jurisdiction  of  the  Legislature. 
[Beale  oh  Rules  of  Legal  Interp.,  p.  232.]  *  Prima- 
facie  every  statute  is  confined  in  its  operations  to  the 
persons,  property  rights  or  contract  which  are  within 
the  territorial  jurisdiction  of  the  Legislature  which  en- 
acted it.V  [2  Lewis's  Sutherland  on  Stat  Con.  513.] 
We  elect  to  our  offices  our  own  citizens,  of  our  own 
State,  under  the  provisions  of  our  own  laws.  We  never 
elect  by  direct  suffrage  a  citizen  of  another  State  to 
any  office ;  these  are  the  elections  at  which  the  election 
commissioners  act,  and  the  elections  which  they  are  re- 
quired to  hold.  We  conclude  then  that  it  is  too  clear  for 
argument  that  by  the  heading  party  politically  op- 
posed to  that  to  which  the  Governor  belongs'  is  meant 
the  'leading  party'  in  this  State." 

In  that  case  we  were  called  upon  to  determine 
what  was  meant  by  the  general  term  **  leading  party 
politically  opposed  to  the  Governor."  It  was  urged 
that  we  should  give  the  phrase  such  a  meaning  as 
to  say  that  the  strongest  party,  nationally  speaking,, 

257   Mo.   28 
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which  was  opposed  to  the  political  principles  advocated 
by  the  Governor,  was  the  '*  leading  party  *^  within  the 
meaning  of  the  act  then  under  consideration.  This 
we  declined  to  do,  because  of  the  general  existing  law 
which  confined  all  laws  to  persons  and  things  in  the 
State.  The  same  doctrine  should  apply  here.  We 
should  say  that  the  Legislature  in  using  the  general 
terms,  **some  educational,  charitable  or  religious  pur- 
pose exclusively''  had  reference  to  such  charities  as 
were  within  the  territorial  limits  of  the  lawmaking 
power. 

In  other  words  the  general  doctrine  seems  to  be 
that  prima-facie  the  law  should  be  held  to  have  refer- 
ence to  persons  and  things  within  the  territorial  ju- 
risdiction of  the  body  enacting  it,  unless  it  clearly  ap- 
pears that  another  and  different  purpose  should  be 
gathered  from  the  act  itself.  Presumptively  the  law 
making  power  is  acting  in  the  interest  of  persons  and 
things  within  the  State.  Presumptively  the  lawmakers 
in  this  case  were  looking  after  the  interests  of  Mis- 
souri, and  not  legislating  for  charities  in  other  States, 
and  especially  is  this  so  when  they  were  unloosing  our 
own  purse  strings  by  this  exemption  clause.  It  means, 
if  given  the  construction  urged  by  the  respondent,  that 
a  Missouri  lawmaking  body  was  releasing  its  hold 
upon  a  source  of  revenue  for  charities  outside  of  the 
State.  To  give  it  that  construction,  would  in  eflfect  be 
to  say  that  the  lawmaking  body  was  taking  Missouri 
money  to  support  foreign  charities.  In  Ross  on  In- 
heritance Taxation,  sec.  146,  it  is  said: 

**It  has  been  contended  that  the  exemption  of 
charitable  institutions  from  inheritance  taxation  ap- 
plies to  all  such  institutions,  regardless  of  their  loca- 
tion within  or  without  the  State  granting  the  exemp- 
tion, for,  it  is  argued,  the  exemption  is  in  recognition 
of  the  beneficent  purpose  of  these  institutions,  and 
inasmuch  as  the  purpose  is  common  to  them  all,  wher- 
ever located,  the  exemption  should  be  universal.    But 
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the  courts  have  not  yielded  to  this  argument.  They 
have  held,  with  unanimity  it  is  believed,  that  in  the 
absence  of  any  language  plainly  indicative  of  a  differ- 
ent intent,  the  Legislature  must  be  deemed  to  have 
made  the  exception  for  the  benefit  of  its  own  institu- 
tions, only,  and  that  foreign  corporations,  or  institu- 
tions without  the  State,  must  pay  the  inheritance  tax, 
although  exempt  in  the  State  of  their  domicile,  and 
although  some  of  their  charitable  work  and  enterprise 
are  carried  on  within  the  State  enforcing  payment  of 
the  tax." 

So,  too,  as  said  by  Andrews,  C.  J.,  in  the  Matter 
of  Estate  of  Prime,  136  N.  Y.  1.  c.  362: 

**It  is  the  policy  of  society  to  encourage  benevol- 
ence and  charity.  But  it  is  not  the  proper  function  of 
a  State  to  go  outside  of  its  own  limits  and  devote  its 
resources  to  support  the  cause  of  religion,  education 
or  missions  for  the  benefit  of  mankind  at  large.  The 
argument  may  have  force,  that  the  State  might,  con- 
sistently with  its  proper  function,  give  immunity  from 
taxation  to  some  of  the  foreign  corporations  engaged 
in  the  work  of  education  or  charity.  But,  however, 
this  may  be,  we  are  convinced  that  the  statute  of  1891 
has  no  application  to  foreign  corporations,  and  having 
reached  that  conclusion  our  duty  is  ended. '^ 

Again  in  Carter  v.  Whitcomb,  74  N.  H.  1.  c.  489, 
it  is  said : 

**When  however,  an  auxiliary  body  like  the 
Auxiliary  of  the  Woman's  Foreign  Missionary 
Society,  though  connected  with  a  local  church 
and  existing  within  the  jurisdiction  as  an  associa- 
tion, seeks  as  its  principal  object  *the  evan- 
gelization of  heathen  women'  and  the  raising  of  funds 
for  that  purpose  alone,  it  is  difficult  to  discover  how 
the  public  represented  by  the  people  of  this  State  is 
benefited  by  the  supposed  benevolence.  Even  if  there 
are  *  heathen  women'  in  our  midst,  this  society  can  do 
nothing  for  their  enlightenment  and  civilization;  for. 
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as  found  in  the  case,  none  of  its  funds  *are  or  can  be 
devoted  to  charitable  objects  within  the  State  of  New 
Hampshire. '  Its  money  may  be  sent,  and  presumably 
the  principal  part  of  it  is  sent,  to  assist  in  the  con- 
version of  people,  living  in  remote  parts  of  the  earth, 
from  their  native  religion  to  that  of  Christianity.  The 
expenditure  of  large  sums  of  money  for  the  enlighten- 
ment upon  religious  subjects  of  the  natives  of  the  anti- 
podes evidently  was  not  one  of  the  objects  the  Legis- 
lature intended  to  encourage,  when  in  1895  the  prop- 
erty of  charitable  associations  *  devoted  exclusively  to 
the  uses  and  purposes  of  public  charity*  was  exempted 
from  taxation,  or  when  in  1905  legacies  to  such  associ- 
ations *in  this  State*  were  exempted  from  the  inherit- 
ance tax.  The  benefit  to  the  public  of  this  State  of 
such  a  trust  is  so  visionary,  problematical,  and  un- 
certain that  ^it  cannot  be  deemed  for  the  purposes  of 
this  case  a  public  charity,  without  imputing  to  the 
Legislature  motives  which  it  is  reasonably  ceriiain  they 
did  not  entertain.  The  State  is  not  itself  a  charitable 
institution,  and  does  not  authorize  its  representatives 
to  expend  the  public  money,  by  exemptions  from  tax- 
ation or  otherwise,  for  purposes  having  little  or  no 
relation  to  the  welfare  of  the  inhabitants  of  the  State. 
The  purpose  of  such  laws  is  the  acquisition  of  some 
supposed  public  advantage.  [Opinion  of  the  Couri;, 
58  N.  H.  623;  Perry  v.  Keene,  56  N.  H.  514.]  If  it 
is  impossible  to  see  how  the  public  good  of  the  State  is 
promoted  by  a  claimed  exemption  from  the  tax  burden, 
it  cannot  be  inferred  that  the  Legislature  intended 
such  a  result  from  language  which  does  not  necessarily 
require  such  a  construction.  *If  a  statute  is  capable 
of  two  meanings,  and  one  is  more  reasonable  and  there- 
fore more  probable  than  the  other,  this  fact  is  neces- 
sarily considered,  with  all  other  competent  evidence, 
on  the  question  of  intent.  The  evidence  of  intention 
may  include  various  inherent  probabilities  and  the 
probative  force  of  many  circumstances,  as  well  as 
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the  literal  sense  of  the  words  used.  When  the  mean- 
ing is  found  by  giving  due  weight  to  everything  that 
legally  tends  to  prove  it,  it  is  not  a  matter  of  discretion 
whether  it  shall  be  adopted  or  rejected.  If  the  evidence 
establishes  the  fact  that  the  literal  sense  is  not  the 
true  sense,  a  literal  construction  would  be  an  altera- 
tion of  the  law.*  [Opinion  of  the  Justices,  66  N.  H. 
629,651.]'* 

And  further  on  at  page  491,  in  the  same  case  it  is 
said: 

"As  a  matter  of  practice,  it  has  devoted  sub- 
stantially all  of  its  funds  to  the  support  of  charities 
outside  of  New  Hampshire,  and  presumably  it  will 
continue  that  practice.  If  its  object  was  to  maintain 
an  orphans'  home  or  a  hospital  for  poor  people  on  the 
Pacific  coast,  and  all  its  resources  were  devoted  to 
that  purpose,  the  public  benefit  of  such  a  charity  in 
New  Hampshire  woul(J  not  be  apparent.  Perhaps  it 
would  be  no  more  evident  than  the  maintenance  of 
missions  in  China,  Its  relation  to  the  public  interests 
of  this  State,  which  alone  the  Legislature  is  ordinarily 
presumed  to  have  vn  view,  would  he  ^o  slight,  arising 
merely  from  a  general  community  of  interstate  inter- 
ests, that  it  is  not  probable  such  a  charity  would  be 
the  object  of  legislative  bou/nty  and  encouragement. 
Nor  should  we  expect  to  find  the  lavmtahers  exempting 
from  the  common  burden  of  taxation  a  society  whose 
purpose  is,  as  established  by  long  practice,  to  use  its 
funds  exclusively  in  the  promotion  of  charities  in  other 
states.  If  some  substantial  local  benefit  accrues  of  a 
public  nature  by  the  actual  use  of  some  of  its  funds 
for  charitable  purposes  in  this  State,  it  might  be  found 
that  it  was  included  within  the  exemption,  though  it 
used  the  balance  of  its  funds  in  other  jurisdictions. 
[Balch  V.  Shaw,  174  MJass.  144.]  The  question  would 
be,  whether  its  charity  was  of  such  a  character  and  so 
administered  as  to  be  of  any  substantial  benefit  or  ad- 
vantage to  the  public  of  this  State;  and  this  would 
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be  principally  a  question  of  fact,  to  be  determined  upon 
competent  evidence/'     (The  italics  are  ours.) 

Quite  a  number  of  cases  are  cited  by  Ross  in  his 
work  on  Inheritance  Taxation,  supra,  but  these  suflSce 
to  illustrate  the  rule  and  the  reasons  of  the  rule.  There 
is  no  deep-seated  meaning  in  the  use  of  the  word  *' pur- 
poses'^ in  our  act  which  can  avail  the  respondents. 

Under  the  great  weight  of  the  case  law  we  are  con- 
strained to  hold  that  it  was  not  the  legislative  intent 
by  the  exemption  clause  of  our  statute  to  include  prop- 
erty conveyed  for  educational,  charitable  or  religious 
purposes  outside  of  this  State.  In  this  view  of  the 
law  other  questions  are  immaterial. 

From  this  it  follows  that  the  property  in  question 
is  subject  to  a  collateral  inheritance  tax  under  section 
309,  Revised  Statutes  1909,  and  the  circuit  court  was 
wrong  in  holding  contra. 

The  judgment  is  reversed  and  the  cause  remanded 
to  be  proceeded  with  in  accordance  with  this  opinion. 
All  concur  except  Woodson,  fionrf  and  Walker,  JJ., 
who  dissent  in  an  opinion  by  Walker,  J. 

WALKER,  J.— I  do  not  concur  in  the  majority 
opinion.  The  statute  (Sec,  299,  R.  S.  1899,  now  Sec. 
309,  R.  S.  1909)  is  general  in  its  terms  and  unmistak- 
able in  its  meaning.  Under  its  provisions  property 
which  passes  by  deed,  grant,  bargain,  sale  or  gift,  to 
other  than  the  father,  mother,  husband,  wife  or  natural 
or  adopted  children,  is  subject  to  the  collateral  inherit- 
ance tax,  except  when  conveyed  for  educational,  char- 
itable or  religious  purposes.  These  clear  and  definite 
provisions  do  not,  in  my  opinion,  require  adventitious 
aid  in  their  interpretation.  There  is  no  indicaton  that 
the  exemption  of  the  property  conveyed  for  the  pur- 
poses mentioned  was  to  be  limited  to  that  bequeathed 
to  benevolences  located  within  the  State.  If  the  terms 
of  the  statute  demanded  a  liberal  interpretation,  it 
certainly  should  be  given  when  the  purpose  of  the  ex- 
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emption  is  beneficent  in  its  nature;  but  the  terms  of 
the  statute  are  brbad  and  dear  enough  in  themselves 
without  recourse  to  any  rule  in  regard  to  liberal  in- 
terpretation. The  f ramers  of  the  law  having  in  view 
the  encouragement  of  bequests  and  grants  for  the  gen- 
eral good,  did  not  intend  that  the  statute  should  be  lim- 
ited to  geographical  lines ;  and  it  is  immaterial  whether 
the  property  granted  or  bequeathed  passes  to  an  in- 
stitution within  the  borders  of  Missouri,  or  to  one  in 
a  sister  State  or  a  foreign  country;  it  is  the  purpose 
of  the  grant  which  the  Legislature  had  in  mind,  and 
not  the  location  of  the  benevolence  to  be  aided.  If  I 
am  correct  in  my  conclusion,  then  it  is  necessary,  be- 
fore the  statute  can  be  construed  as  it  has  been  by  the 
majority,  for  these  words:  ** within  the  State  of  Mis- 
souri,'* to  be  inserted  after  the  exceptions  in  the  stat- 
ute, so  that  the  same  shall  read  as  follows:  '* except 
property  conveyed  for  educational,  charitable  or  re- 
ligious purposes  exclusively  within  the  State  of  Mis- 
souri.*' Under  no  rule  of  construction  with  which  I 
am  familiar,  is  this  interpolation  authorized. 

A  tax,  under  any  view  that  may  be  taken  of  it,  is 
a  burden;  an  express  statute  is  necessary  to  authorize 
its  imposition ;  here,  instead  df  such  a  statute,  we  have 
an  express  exemption.  Under  this  state  of  facts,  I 
am  of  the  opinion  that  the  taxation  of  the  property 
specified  as  exempt  under  section  309,  supra,  is  un- 
authorized. 

So  much  for  the  grounds  of  my  difference  with  my 
brethren  as  to  the  rules  of  construction  applicable  to 
this  statute. 

Woodson  and  Bond,  J  J.,  concur  herein. 
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L.  B.  POWELL  et  al.  v.  WILLIAM  HTJNTEB  et  al.; 
J.  H.  POWELL  et  al.,  Interyenors,  Appellants. 

Division  One,   April    13,    1914. 

CONVEYANCE:  Refusal  to  Pay  Puroliase  Price:  Poaseesion: 
Vendor's  Lien:  Acquiring  Outstanding  Title.  However  de- 
fective the  title  which  the  vendee  acquired  from  his  vendor, 
if  it  is  the  basis  of  the  vendee's  title  and  possession,  the  law 
will  not  permit  him  to  retain  possession  of  the  lands  and 
refuse  to  pay  the  purchase  money.  On  the  other  hand  if  said 
vendee  already  had  a  legal  title  and  took  possession  thereunder 
and  afterwards  took  a  conveyance  of  whatever  title  said  vendor 
had,  in  order  to  strengthen  his  own  and  whUe  asserting  his 
own  to  be  valid,  said  vendee  is  not  precluded  from  setting  up 
his  previously  acquired  title  as  a  defense  to  an  action  brought 
by  said  vendor  to  enforce  a  lien  for  unpaid  purchase  money. 

Appeal   from   Butler   Circuit  Court. — Hon.  Jesse  G. 
Sheppard,  Judge. 

Affibmed. 

C.  O.  Shepard  and  Sanu  J.  Corbett  for  appellants. 

(1)  The  title  of  T.  C.  Powell  not  being  a  perfect 
paper  title,  the  defendant  has  the  right  if  he  so  desires 
to  refuse  to  accept  it,  but  as  a  condition  precedent  to 
his  making  this  kind  of  a  refusal  he  must  restore  to  the 
intervenors  the  possession  he  acquired  from  Canady, 
through  intervenors'  chain  of  title.  Layon  v.  Chess- 
ney,  186  Mo.  540;  Pershing  v.  Canfield,  70  Mo.  141; 
Harvey  v.  Morris,  63  Mo.  477 ;  Cartwright  v.  Culverm, 
74  Mo.  182;  Hunt  v.  Marsh,  80  Mo.  398;  Key  v.  Jen- 
nings, 66  Mlo.  356;  Smith  v.  Busby,  15  Mo.  388;  Mitchell 
v.  McMuUen,  59  Mo.  252;  Connor  v.  Eddy,  25  Mo.  72. 
(2)  The  defendant  is  estopped  to  deny  the  title 
through  which  he  obtained  possession,  even  though 
as  against  some  unknown  person  the  title  may  be 
worthless.    The  common  grantor  not  being  the  true 
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owner,  as  between  the  two  we  have  only  to  inquire 
which  one  has  the  title  of  the  grantor.  Smith  v.  Lind- 
sey,  89  Mo.  76;  Sells  v.  McAnaw,  138  Mo.  267.  (3) 
Hunter  being  a  subsequent  purchaser  from  Canady^ 
the  grantee  of  Powell,  and  the  lien  in  favor  of  Powell 
being  a  matter  of  record,  Hunter  stands  in  Canady^s 
shoes  as  to  this  lien.  Thompson  v.  Henry,  86  Mo* 
455.  (4)  It  is  true  the  evidence  of  title  is  very  un- 
satisfactory, and  did  we  have  to  rely  on  the  legal  title 
of  Powell,  then  we  could  understand  why  the  trial 
court  found  in  favor  of  the  defendant;  but  to  let  the 
defendant  retain  possession  of  the  land  under  the  Pow- 
ell title,  and  permit  him  to  resist  the  payment  of  the 
purchase  money  on  the  ground  of  Powell  having  no 
right  is  in  the  teeth  of  every  holding  by  this  court 
on  that  question.  Mill.  Co.  v.  Sugg,  206  Mo.  148;  Pratt 
V.  Canfield,  67  Mo.  50. 

ArtJmr  L.  Oliver  for  respondent 

(1)  This  court  in  the  Hunter-Powell  decision^ 
204  Mo.  403,  held  that  T.  C.  Powell  was  **  without  shade 
or  shadow  of  title''  to  the  lands  he  undertook  to  con- 
vey Cannady.  The  evidence  in  this  case  shows  that 
not  a  scratch  of  pen  or  quill  nor  one  single  act  of  pos- 
session or  otherwise,  ever  bore  testimony  of  his  title 
or  claim  of  title ;  no  claim  or  proof  of  title  was  made 
by  intervenors  in  this  case,  except  an  unsupported  nar- 
rative of  antebellum  incidents  contained  in  their  bill, 
and  which  is  no  evidence  in  this  case.  Conceding  then^ 
that  Hunter  had  no  other  title  except  the  Cannady 
title,  will  equity,  conscience  and  justice  enforce  the 
vendor's  lien  by  specific  performance!  Would  it  have 
done  so  against  Cannady  by  requiring  him  to  pay  his 
money  for  a  worthless  title,  and  to  say  the  very  least, 
a  doubtful  title,  under  his  contract  calling  for  a  *'deed 
in  fee  with  general  warranty!"  Luckett  v.  William- 
son, 31  Mo.  54;  Wellman  v.  Dismukes,  42  Mo.  lUl; 
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Birge  v.  Bock,  24  Mo.  App.  336;  Henyford  v.  Turner, 
67  Mo.  296;  Pratt  v.  Canfield,  67  Mo.  55;  Townshend 
V,  Goodf ellow,  3  L.  B.  A.  739 ;  Morgan  v.  Morgan,  15 
U.  S.  290;  Bank  v.  Hagener,  26  U.  S,  456;  Hepburn 
V.  Auld,  9  U.  S.  262;  Murray  v.  Ellis,  112  Pa.  485; 
People  V.  Bldg.  Co.,  92  N.  Y.  105;  Church  v,  Thomp- 
son, 108  N.  Y.  618;  Hymer  v.  Branch,  6  Mo.  App.  515; 
Veth  V.  Gierth,  92  Mo.  97;  Paunroy  v.  Pullerton,  131 
Mo.  581.  Bespondent  Hunter  neither  acquired  title 
nor  possession  under  Cannady,  and  therefore  is  not 
bound  by  any  claim,  if  any,  intervenors  may  have  had 
against  Cannady.  When  respondent  Hunter  purchased 
from  Cannady  he  paid  him  for  160  acres  in  section 
one,  the  suni  of  five  dollars  per  acre,  aggregating 
$800.  Not  one  witness  by  inference  or  otherwise  con- 
tradicts this  statement  of  Hunter  as  to  his  transaction 
with  Cannady.  Did  Cannady  or  Powell,  or  these  inter- 
venors regard  the  title  or  possession  of  Cannady  of 
any  value!  Cannady  up  to  a  short  while  before  his 
death  was  telling  Powell  he  would  pay  him  '*as  soon 
as  he  (Powell)  made  him  a  deed  to  the  land.'*  Oanna^ 
dy  regarded  it  worthless.  Powell  assigned  to  these  in- 
tervenors his  vendor's  lien  first  without  any  consider- 
ation, and  lastly  for  speculative  collection,  and  from 
1896  until  1907— eleven  lonjg  years — they  or  their  as- 
signor made  no  claim  for  either  pay  or  possession. 
Is  it  equitable  now  after  Hunter  has  fenced,  improved 
and  cleared  up  this  320  acres,  to  make  him  pay  seven- 
teen thousand  dollars  for  a  **blue  sky''  title,  to  this 
tract  when  1920  acres  covered  by  Powell's  lien  sold  for 
only  $1736  or  less  than  one  dollar  per  acreT  (2)  Be- 
spondent Hunter  having  acquired  the  true  legal  title 
had  the  right  to  buy,  for  the  sake  of  peace,  Cannady 's 
claim,  or  any  other,  without  rendering  himself  liable 
for  any  supposed  equity  existing  against  Cannady. 
The  adjudications  in  this  State  hold  that  the  vendee 
may  buy  up  an  antagonistic  title  to  that  of  the  vendor, 
and  set  up  the  title  so  bought  to  defeat  that  of  the  ven- 
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dor,  and  so  if  Hunter  could  have  acquired  an  out- 
standing title  and  asserted  it  against  Cannady,  he  had 
the  right  to  acquire  such  title,  and  assert  it  against 
the  alleged  grantors  of  Cannady.  Huth  v.  Carondelet 
By.,  56  Mo.  202;  Funkhauser  v.  Lay,  78  Mo.  465; 
Mocklot  V.  Dubereil,  9  Mio.  477. 

STATEMENT. 

This  case  was  heard  on  a  former  appeal  (Powell  v. 
flunter,  204  Mo.  393),  when  it  was  reversed  and  re- 
manded for  the  reason  that  the  plaintiffs  on  the  former 
appeal  sued  to  enforce  a  vendor's  lien  for  unpaid  pur- 
chase money,  without  offering  in  the  bill  or  on  the  trial 
to  execute  a  deed  to  the  land.  In  that  case  a  favorable 
judgment  obtained  by  the  plaintiffs  in  the  court  below 
against  several  defendants,  was  partly  executed  and 
enforced  pending  the  appeal,  for  the  reason  that  only 
one  of  the  defendants  prosecuted  his  appeal,  from  the 
judgment  below  to  this  court. 

After  the  remand  of  that  case,  two  other  sons  of 
the  assignor  of  the  vendor's  lien  brought  an  action 
against  the  plaintiffs  in  the  original  case,  alleging 
among  other  things,  that  the  assignment  of  the  ven- 
dor's lien  through  which  the  parties  sued  claimed,  was 
fraudulently  obtained  and  that  they  held  a  prior  valid 
assignment  thereof,  from  their  father.  This  action 
was  tried  below  and  resulted  in  a  judgment  in  favor 
of  the  plaintiffs  and  a  substitution  of  them  to  the  rights 
of  the  former  plaintiffs.  An  appeal  was  taken  and  that 
judgment  was  afl&rmed  by  this  court.  [Powell  v. 
Powell,  217  Mo.  571.] 

Thereupon,  the  plaintiffs  in  that  suit  intervened 
in  the  present  action  which  was  then  pending  in  the  cir- 
cuit court  on  the  remand  by  this  court  on  the  first  ap- 
peal, alleging  in  their  intervention  that  they  were  en- 
titled to  the  benefit  of  the  vendor's  lien.  Upon  the 
trial  in  the  court  below,  judgment  was  rendered  against 
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the  intervenors,  from  which  judgment  they  have  prose- 
cuted the  present  appeal. 

The  facts  in  this  ease  have  been  stated  in  two  opin- 
ions of  this  court  heretofore  delivered  and  may  be 
summarized,  to-wit:  On  the  sixth  day  of  May,  1896, 
an  instrument  in  writing  was  executed  between  Thomas 
C.  Powell  and  James  W.  Cannady  of  New  Madrid, 
Missouri,  for  the  conveyance  of  a  half  section  of  land 
in  section  13,  township  17,  range  12,  and  other  lands 
lying  in  Pemiscot  county,  Missouri,  for  the  price  of 
five  dollars  per  acre,  with  a  proviso  that  said  Cannady 
should  pay  $500  within  ten  days  and  the  remainder  in 
equal  annual  instalments  with  eight  per  cent,  interest, 
and  that  he  should  be  credited  with  the  money  received 
by  sale  of  shipments  of  lumber  on  the  purchase  price 
of  the  land. 

Said  instrument  further  provided  for  the  retention 
of  a  lien  for  the  unpaid  purchase  money,  and  that  the 
wife  of  the  grantor  should  join  in  the  conveyance  of  the 
land  after  the  cash  payment.  This  contract  was  ac- 
knowledged by  T.  C.  Powell  on  the  sixth  day  of  May, 
1896,  and  by  his  wife,  Anne  Powell,  on  the  24th  day  of 
June,  1896,  and  was  duly  recorded  in  Pemiscot  County 
on  the  25th  day  of  June,  1896. 

It  was  ruled  on  the  former  appeal  that  this  con- 
tract was  an  executory  agreement  to  sell  and  not  an 
executed  deed.  The  intervenors  in  their  pleading  be- 
low tender  the  execution  of  a  deed  in  case  of  a  decree 
in  their  favor. 

The  testimony  adduced  on  the  trial  by  defendant 
Hunter  tended  to  prove  that  the  title  to  the  half,  sec- 
tion of  land  in  controversy  was  patented  by  Pemiscot 
county  and  through  mesne  conveyances  from  the  pat- 
entee, it  was  vested  in  one  A.  A.  B.  S.  West  by  a  deed 
from  Thomas  P.  Cooper  dated  March  9,  1868,  and  re- 
corded January  25,  1869.  Defendant  Hunter  intro- 
duced two  quitclaim  deeds  from  the  assignees  of  the 
heirsof  A.  A.  B.  S.  West. 
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The  testimony  of  the  brother  of  this  West  state() 
on  cross-examination  that  he  was  known  as  A.  B.  S, 
West  and  that  he  had  never  known  that  there  were 
two  A's  in  the  initials  of  his  name. 

There  was  testimony  tending  to  show  that  the 
said  West  was  a  school  teacher  as  well  as  a  surveyor, 
in  Obion  county,  Tennessee,  which  lies  across  the 
river  from  Pemiscot  county,  Missouri,  and  he  seems  to 
have  been  also  in  Pemiscot  county,  Missouri.  In  the 
dealings  between  the  West  heirs  and  the  parties  to 
whom  they  quitclaimed,  their  brother  was  described 
as  A.  A.  B.  S.  West  and  his  name  is  so  written  in  the 
acknowledgments  thereto. 

The  nephew  of  the  said  W.  John  Sellers,  testified 
when  asked  about  the  double  **  A'*  appearing  in  the  ini- 
tial of  his  uncle's  name,  that  when  witness  was  a  boy 
**some  times  they  called  him  Andy  or  A.  A.  or  A,  B., 
it  was  either  A,  A.  or  A.  B.,  I  don't  remember  whether 
both  A's  was  in  there  or  not."  But  this  testimony 
was  properly  excluded  because  the  deposition  contain- 
ing it,  was  not  signed  by  the  witness. 

The  interveners  claimed  title  by  a  patent  from 
the  coimty  to  B.  B.  Turner ;  that  said  Turner  by  over- 
sight or  mistake  conveyed  to  J.  H.  Powell,  Sr.,  instead 
of  his  brother  T.  C.  Powell,  Sr.,  who  furnished  con- 
sideration for  the  deed ;  that  J.  H.  Powell,  Sr.,  trustee 
of  a  resulting  trust  for  his  brother,  T.  C.  Powell,  Sr., 
conveyed  the  title  to  T.  P.  Cooper  in  exchange  for 
Tennessee  lands;  that  Cooper,  for  some  reason,  con- 
veyed the  land  in  question  to  A.  A.  B.  S.  West;  that 
when  Cooper  was  called  to  make  good  his  warranty  for 
the  Tennessee  lands  he  delivered  back  to  his  grantor, 
T.  C.  Powell,  Sr,,  possession  of  the  Missouri  lands  and 
all  title  papers  which  he  had  received  from  him;  that 
T.  C,  Powell,  Sr.,  and  his  wife  afterwards  entered  into 
the  above  described  contract. 

The  interveners  also  gave  evidence  tending  to 
prove  that  defendant  Hunter  purchased  the  land  in  con- 
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troversy,  together  with  other  land,  from  J.  W,  Can- 
nady,  who  at  the  time  of  such  sale  was  in  possession 
thereof  by  his  tenants  who  were  engaged  in  cutting 
timber  for  a  saw  mill  and  that  after  the  purchase  by 
Hunter  from  Cooper  these  tenants  became  the  tenants 
of  Hunter. 

On  the  other  hand  defendant  Hunter  gave  evidence, 
in  substance,  that  he  made  the  purchase  from  Cannady 
for  the  reason  he  found  Cannady  had  some  claim  to 
some  land  adjoining  the  section  in  which  the  land  in 
dispute  was  situated;  that  in  order  to  '*buy  his  peace *' 
and  settle  any  controversy  as  to  the  land  in  dispute,  he 
included  that  in  the  same  purchase,  paying  a  lump  sum ; 
that  before  making  this  purchase  from  Cannady  he  had 
acquired  the  West  title  and  under  it  he  had  gone  on  the 
land  and  deadened  the  timber,  although  he  knew  that 
there  were  two  men  in  shacks  on  the  premises  at  the 
time  who  were  tenants  of  Cannady;  that  Hunter  con- 
tinued in  possession  of  the  land  so  taken  by  him,  un- 
til he  sold  it.  On  that  point  the  exact  language  of 
Hunter  is,  to- wit :  '  *  I  include  this  west  half  of  thirteen 
in  this  conveyance  merely  for  the  sake  of  peace.  I 
was  in  possession  at  that  time  under  a  deed  from  West ; 
yes,  sir.  And  I  never  given  up  or  changed  that  pos- 
session; no,  sir.  Never  interrupted  that  possession 
until  I  sold  it.  Yes,  sir ;  the  consideration  in  the  deed 
is  eight  hundred  dollars,  for  all  the  lands  embraced 
therein  which  is  something  more  than  four  hundred 
acres.  That  was  the  real  consideration — I  gave  him 
that  and  no  more.''  The  testimony  of  this  witness  was 
not  materially  changed  on  the  cross-examination. 

At  the  conclusion  of  the  trial  the  court  rendered  a 
decree  in  favor  of  the  defendant  Hunter  and  against 
the  intervenors  who  have  prosecuted  the  present 
appeal 
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OPINION. 

BOND,  J.  (After  stating  the  facts  as  above). 

There  is  only  one  question  in  this  case,  which  is, 
what  was  the  nature  of  the  purchase  by  Hnnter  from 
Cannady  of  the  land  in  dispute.  If  that  transaction 
was  the  basis  of  Hunter's  title  to  and  possession  of  the 
lands,  then  the  law  will  not  permit  him  to  retain  pos- 
session of  the  lands  and  refuse  to  pay  the  purchase 
money,  however  defective  the  title  may  be  which  he 
acquired  from  Cannady,  who  was  the  grantee  of  the 
assignor  of  interveners.  [Harvey  v.  Morris,  63  Mo.  1. 
c.  477;  Lanyon  v.  Chesney,  186  Mo.  1.  c.  555;  Smith  v. 
lindsey,  89  Mo.  76.] 

On  the  other  hand  if  Hunter  had  the  legal  title  to 
the  land  and  took  possession  thereof  under  that  title 
and  afterwards  took  a  conveyance  of  whatever  title 
Cannady  had  in  order  to  strengthen  his  own  and  while 
asserting  his  own  to  be  the  valid  title ;  then  he  is  not 
precluded  from  setting  up  that  title  as  a  defense  to  an 
action  brought  by  the  grantor,  Cannady,  or  his  itjpre- 
sentatives,  to  enforce  a  lien  for  unpaid  purchase- 
money  under  a  contract  between  Cannady  and  his 
grantor.  [Funkhouser  v.  Lay,  78  Mo.  1.  c.  465 ;  Huth 
V.  Carondelet  Marine  Ry.  &  Dock  Co.,  56  Mo.  1.  c.  206 ; 
Macklot  V.  Dubreuil,  9  Mo.  477.] 

We  are  not  prepared  to  say  that  interveners  have 
shown  by  the  clear  preponderance  of  the  testimony  that 
the  purchase  of  defendant  from  Cannady  was  for  the 
purpose  of  acquiring  a  valid  title  emanating  from 
their  father.  About  eleven  years  intervened  between 
the  contract  between  him  and  Cannady  before  the  as- 
sertion of  that  title  by  anyone.  The  records  of  Pem- 
iscot county  did  not  show  a  clear  deraignment  of  title 
from  it  to  the  father  of  interveners.  The  record  title 
from  the  county  was  apparently  in  A.  A.  B.  S.  West  and 
while  there  is  lack  of  positive  evidence  that  this  name 
had  two  A's  in  the  initials,  yet  he*  was  shown  to  have 
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teen  in  the  vicinity  of  the  land  in  the  prosecution  of  his 
business  of  surveying  and  the  fair  effect  of  the  evidence 
to  our  minds,  is  that  he  was  a  real  person  and  that  the 
quitclaim  from  his  heirs  carried  the  title  which  was 
transferred  to  him  from  Pemiscot  county.  Another 
<5ircumstance,  not  without  force,  as  bearing  on  the  con- 
flicting evidence  relating  to  the  title  of  interveners' 
^antor,  is  the  clear  testimony  emanating  from  the 
representative  of  Cannady,  and  his  own  declaration 
when  he  was  alive,  that  the  only  reason  he  had  not 
paid  the  full  price  for  the  land  was  that  his  grantor 
^ad  not  made  him  a  title. 

The  burden  of  the  proof  in  this  case  rests  upon  the 
interveners.  We  are  of  the  opinion  that  they  have  not 
sustained  it  by  the  clear  preponderance  of  the  testi- 
mony which  is  essential  to  a  rendition  of  a  decree  in 
their  favor. 

n. 

The  contention  of  the  appellants  as  to  the  char- 
acter of  the  contract  between  Powell,  tbeir  father,  and 
Cannady,  was  resolved  against  them  in  the  former  ap- 
peal where  it  was  held  that  it  was  an  unexecuted  agree- 
ment and  not  a  deed  in  praesenti. 

It  follows  that  the  judgment  is  afl5rmed.  All 
■concur. 


ST.  LOUIS  ELECTRIC  TERMINAL  RAILWAY 
COMPANY,  Appellant,  v.  JAMES  D.  MacAD- 
ARAS  et  al.,  Appellants. 

Division  One»  April    13,   1914. 

1.  CONDEMNATION:  Two  Stages.  Condemnation  proceedings 
have  two  stages  or  hearings:  one,  upon  the  sufficiency  of  the 
petition  and  the  right  to  condemn;  the  other,  upon  the  cofm- 
pensation  to  be  paid  for  the  property  taken  or  damaged. 
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:  Right  to  Condemn:   Interurban  Railway.     Upon  the 

authority  of  State  ex  rel.  v.  Williams,  227  Mo.  1.  c.  47,  it  is 
held  that  the  St  Louis  EHectric  Terminal  Railway  Company 
has  the  right  to  condemn  property  for  its  right  of  way  and 
depot  purposes,  whether  it  be  a  railroad  company  under  the 
steam  railroad  statutes,  or  an  interurban  railway  company,  for 
if  the  latter  it  was  by  Laws  1907,  p.  174,  given  the  same  rights 
and  power  as  steam  railroads  in  the  matter  of  condemning 
property  for  railroad  purposes. 


3.  :  :  Abandonment  of  Chapter  Route:  As  Affect- 
ed by  Prohibition  Writ  Upholding  Right  to  Condemn.  The 
refusal  of  a  writ  of  prohibition  applied  for  by  defendants, 
directed  to  the  trial  court  and  refused  on  the  ground  that  the 
plaintiff  as  an  interurban  railway  had  the  statutory  power  to 
condemn  property  for  depot  purposes,  does  not  preclude  the 
defendants  from  urging  the  defense  of  abandonment  pleaded 
in  their  answer,  to-wit,  that  the  plaintiff  had  abandoned  a 
material  portion  of  the  route  of  its  railway,  as  described  in 
its  charter,  and  therefore  was  without  authority  of  law  to  con- 
demn any  property  for  any  purpose. 

4.   :  Measure  of  Damages:  Value  Enhanced  by  Plaintiff's 

Near-by  Depot.  When  the  whole  property  is  being  taken  the 
jury  should  not  be  authorized  to  consider  either  enhancements 
or  depreciation  in  the  value  of  the  property  brought  about 
by  the  construction  of  other  improvements  by  plaintiff  on 
near-by  property.  Where  the  building  of  railway  tracks, 
switches  and  passenger  and  freight  depots  in  a  city  is  a  part 
and  parcel  of  one  unified  scheme  of  continuous  construction, 
and  the  freight  depot  is  built  before  the  time  comes  for  the 
Jury  to  assess  defendants'  damages  caused  by  the  taking  of  all 
their  near-by  property  for  passenger-depot  purposes,  the  jury 
should  not  be  instructed  to  take  into  consideration  any  enhance- 
ment or  depreciation  in  the  value  of  defendants'  property  caused 
by  the  location  and  construction  of  said  freight  depot 

6.  :  :  :   Evidence:  Contract  of  Attempted 

Purchase.  A  contract  of  purchase  of  the  property  sought  to 
be  condemned  for  passenger  purposes,  made  by  defendants' 
agent  and  disavowed  by  them,  is  not  competent  evidence  on 
the  question  of  value,  but  is  competent  as  tending  to  show 
that  the  whole  improvement  was  a  part  of  one  general  and 
continuous  plan  of  construction  and  that  such  plan  included 
the  acquirement  of  the  property  in  question,  and  is  material 
if  the  defendants  claim  that  the  building  of  the  passenger 
and  freight  depots  were  independent  acts  and  that  they  are 
therefore  entitled  to  any  enhancement  in  the  value  of  their 
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property  caused  by  the  construction  of  the  freight  depot  in  the 
vicinity. 


6.  :  :  Value  of  Other  Property  at  Standard.  Evi- 
dence of  the  value  of  other  property  on  the  same  street,  dls- 
Blmlltyr  to  the  property  In  question.  Is  incompetent  as  a  standard 
of  value,  in  the  condemnation  proceeding. 

Appeal   from   St.   Louis    City   Circuit   Court. — Hon. 
George  H.  Shields,  Judge. 

Revebsed  and  remanded  (with' directions) 

John  8.  Leahy  and  Block  <&  Svllivan  for  defend- 
ants. 

(1)  The  plaintiff  is  an  interurban  electric  rail- 
road within  the  meaning  of  Sec.  3228,  R.  S.  1909.  State 
ex  rel.  v.  Williams,  227  Mo.  36.  (2)  The  proceeding 
seeks  the  condemnation  of  the  property  for  depot  pur- 
poses, within  the  meaning  of  Sees.  3073  and  2369,  R.  S. 
1909.  (3)  A  grant  of  the  State's  power  of  eminent 
domain  is  strictly  construed,  and  unless  the  power 
sought  to  be  exercised  has  been  expressly  conferred, 
it  does  not  exist.  Kansas  City  v.  Oil-  Co.,  140  Mo. 
64;  Schmidt  v.  Duisnore,  42  Mo.  234;  St.  Louis 
Co.  V.  Railroad,  138  Mo.  596;  Southwest  Co.  v.  Scheu- 
rich,  174  Mo.  241 ;  15  Cyc.  567 ;  1  Lewis  on  Eminent  Do- 
main, sees.  388,  371.  (4)  The  powers  of  railroad  com- 
panies to  condemn  property  for  construction  of  the 
road,  on  the  one  hand,  and  for  depot  grounds  on  the 
other,  have  for  many  years  been  separately  dealt  with 
by  the  General  Assembly.  R.  S.  1909,  sees.  3049,  3073, 
2369,  3076.  (5)  The  Act  of  1907  (R.  S.  1909,  sec. 
3228)  confers  upon  interurban  electric  lines  the  power 
to  condemn  lands  for  right  of  way  only,  and  such  a 
corporation  is  without  power  to  condemn  lands  for  de- 
pot purposes,  (a)  The  General  Assembly,  familiar 
with  the  various  rights  of  eminent  domain  conferred 
upon  railroad  companies,  saw  fit  to  confer  only  one  of 
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these  plowers  on  electric  interurban  lines.  Statutes, 
supra;  E.  S.  1909,  sec.  3228.  (b)  This  act  is  a  spe- 
cial act  defining  the  powers  of  eminent  domain  to  be 
exercised  by  such  corporations,  and  is  controlling  in 
that  field.  State  v.  De  Bar,  58  Mo.,  308 ;  State  v.  Green, 
87  Mo.  587;  Ruschenberg  v.  Southern  Co.,  161  Mo.  85; 
State  ex  inf.  v.  Dabbs,  182  Mo.  366;  State  ex  rel.  v. 
Foster,  187  Mo.  610;  Gikeson  v.  Railroad,  222  Mo.  204; 
Joffee  ex  parte,  46  Mo.  App  .367 ;  1  Sutherland  on  Stat- 
utory Construction  (2  Ed.),  sec.  275,  p.  532;  2  Id.,  sec. 
491,  p.  919.  (c)  The  expression  *' right-of-way",  in 
the  act,  does  not  include  ** depot  purposes.'^  Railroad 
V.  People,  195  HI.  190;  Railroad  v.  Gooding,  6  Idaho, 
776;  Joy  v.  St.  Louis,  138  U.  S.  44;  Railroad  v.  Ball, 
108  Ky.  256;  Keener  v.  Railway,  31  Fed.  128;  Postal 
Co.  V.  Southern  Co.,  90  Fed.  32 ;  Acord  v.  Railroad,  113 
Mo.  App.  99;  Plunkett  v.  Railroad,  79  Wis.  225.  (d) 
The  expression  of  the  one  power  in  the  Act  of  1907  is 
the  exclusion  of  others.  2  Sutherland  on  Statutory 
Construction,  sec.  493;  Maguire  v.  Savings  Assn.,  62 
Mo.  346;  State  ex  rel.  v.  Laughlin,  73  Mo.  448;  State  ex 
rel.  V.  Woodson,  128  Mo.  514;  State  ex  rel.  v.  Stobie, 
194  Mo.  57 ;  State  ex  rel.  v.  Withrow^  133  Mo.  513.  (e) 
The  General  Assembly  of  1911  refused  to  amend  the 
act,  as  requested  by  plaintiff's  counsel,  so  as  to  en- 
large the  powers  thereby  conferred  to  equal  those  con- 
ferred by  the  general  statutes  on  railroad  companies 
in  general.  House  Bill  No.  1034,  General  Assembly  of 
1911.  (6)  The  plaintiff  has  so  far  abandoned  its 
charter  powers  and  obligations  as  to  be  without  the 
power  of  eminent  domain  for  any  purpose.  R.  S.  1909, 
sees.  3049,  3074;  Laws  1877,  p.  187,  sec.  4;  Railroad  v. 
Davis,  197  Mo.  674;  R.  S.  1909,  sec.  3066;  2  Lewis  on 
Eminent  Domain,  sees.  505,  402 ;  Doughty  y.  Railroad, 
7  N.  J.  Eq.  51;  United  Co.  v.  National  Co.,  52  N.  J.  L. 
97- 
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Edward  C.  Crow  for  plaintiff. 

(1)  The  plaintiff  is  a  railroad  company  organ- 
ized nnder  the  same  law  as  roads  operated  by  steam 
and  has  **all  the  power  possessed  by  steam  railroads 
to  condemn  property  for  its  nse.'^  State  ex  rel.  v.  Wil- 
liams, 227  Mo.  47.  (2)  The  proceedings  herein  seek 
to  condemn  the  property  for  right  of  way  and  for  depot 
purposes  and  for  receiving  and  discharging  passengers 
and  freight  and  express  in  St.  Louis,  Missouri.  And 
this  court  held  in  the  Greffet  case  that  this  plaintiff 
had  the  right  to  condemn  property  for  right  of  way  and 
**to  be  used  to  erect  depots  and  places  to  receive  and 
discharge  freight  and  passengers  and  express  in  the 
City  of  St.  Louis.''  State  ex  rel.  v.  Williams,  227  Mo. 
44.  (3)  The  amendment  of  1907  which  provides 
'*that  any  corporation  now  existing,  or  that  may  here- 
after be  incorporated,  for  the  purpose  of  constructing, 
building,  owning,  operating  and  maintaining  an  inter- 
urban  electric  railroad,  shall  have  and  possess  the  same 
right  and  be  subject  to  the  same  liabilities  and  shall 
be  governed  by  the  same  powers,  laws,  limitations,  re- 
strictions and  proceedings  now  governing  railroads  in 
article  2,  chapter  12,  B.  S.  1899,  for  the  condenmation 
of  lands  for  right  of  way,  and  the  fencing  thereof," 
gave  the  power  to  electric  railroads  to  condemn  prop- 
erty not  alone  for  right  of  way  but  for  all  railroad 
uses,  including  ground  to  be  used  for  a  depot.  State  ex 
rel.  V.  Williams,  227  Mo.  47.  (4)  In  Missouri  a  rail- 
road company  organized  under  the  law  for  organizing 
steam  or  commercial  railroads  may  condemn  land  for 
depot.  Muder  v.  Railroad  Co.,  49  Mo.  165.  Sections 
3049  and  2369  and  3228  and  3073  relating  to  the  con- 
demnation of  land  by  a  steam  road  and  electric  road 
for  right  of  way,  side-tracks  and  switches  and  depots 
are  not  independent  statutes  and  unrelated,  but  they 
are  interdependent  and  related  and  are  in  pari  materia 
with  each  other.    State  ex  rel.  v.  Williams,  227  Mo.  47. 
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(5)  There  was  no  abandonment  of  plaintiflf 'g  charter 
route.  Mere  nonuser  will  not  constitute  an  abandon- 
ment. The  intent  to  abandon  must  be  shown  by  une- 
quivocal and  decisive  acts.  Scarritt  v.  Railroad,  148 
Mo.  676;  Investment  Co.  v.  Railroad,  108  Mo.  50;  2 
Lewis  on  Eminent  Domain  (3  Ed.),  sec.  842,  p.  1502; 
Railroad  v.  Railroad,  129  Mo.  62;  Railroad  v.  Brad- 
bury, 106  Mo.  App.  450;  33  Cyc.  222.  (6)  The  conten- 
tion  of  defendants'  counsel  that  plaintiff  abandoned 
its  right  to  build  a  railroad  over  its  chartered  route 
beyond  Twelfth  street  and  Lucas  avenue  constitutes  a 
collateral  attack  on  plaintiff's  charter  and  this  cannot 
be  done  in  a  condemnation  proceeding.  Railroad  v. 
Railroad,  161  Mo.  288;  State  ex  rel.  v,  Williams,  227 
Mo.  49.  (7)  Instruction  11,  given  for  defendant-ap- 
pellant is  erroneous  for  the  reason  that  it  is  a  comment 
on  the  evidence  and  singles  out  and  gives  undue  prom- 
inence to  the  construction  of  the  freight  depot  or  sta- 
tion of  appellant  in  proximity  to  the  property  of  de- 
fendants and  authorized  the  jury  to  take  into  consider- 
ation any  advancement  of  the  value  of  defendants' 
property  caused  thereby  in  estimating  the  fair  market 
value  of  their  property.  Railroad  v.  Stock  Yards  Co., 
120  Mo.  541;  State  v,  Fairbanks,  121  Mo.  148;  Liese  v. 
Meyer,  143  Mo.  562;  Gharst  v.  Transit  Co.,  115  Mo. 
412;  Gibler  v.  Railroad,  129  Mo.  App  102;  Benjamin 
V.  Railroad,  50  Mo.  App.,  602;  Spolm  v.  Railroad,  87 
Mo.  411.  (8)  Building  of  road  and  freight  and  pas- 
senger station  constituted  one  improvement  and  val- 
ue of  condemned  property  should  have  been  fixed  in- 
dependent of  effect  on  value  of  the  building  of  the 
road  and  the  erection  of  the  freight  and  passenger 
depots.  **The  taking  was  an  inseparable  part  of  the 
improvement  out  of  which  the  expected  increase  in  val- 
ue was  to  come  and  on  account  of  which  there  was  a 
general  increase  in  price  of  real  estate  in  the  vicinity." 
Kerr  v.  Park  Commrs.,  117  U.  S.  379 ;  Mowry  v.  Boston, 
173  Mass.  425;  Ry.  &  Nav.  Co.  v.  Realty  Co.,  115  La. 
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328;  2  Lewis'  Ekninent  Domain,  745;  Sargeant  v.Merri- 
mac,  196  Mass.  171, 11  L.  B.  A.  (N.  S.)  1002 ;  Benton  v, 
Brookline,  151  Mass.  250;  May  v.  Boston,  158  Mass. 
121;  Bowdlich  v.  Boston,  164  Mass.  107;  Shoemaker 
V.  United  States,  147  U.  S.  282.  (9)  The  court 
committed  prejudicial  error  against  the  plain- 
tiff when  it  admitted  the  testimony  of  defend- 
ants' witnesses  as  to  the  value  of  property  on 
Washington  avenue  as  a  standard  by  which  to  fix  the 
value  of  the  property  of  the  defendants  on  Lucas  ave- 
nue, because  the  two  classes  of  property  were  of  en- 
tirely dissimilar  kind.  2  Lewis  on  Eminent  Domain 
(3  Ed.),  sec  662,  p.  1138.  (10)  The  court  committed 
prejudicial  and  reversible  error  against  the  plaintiff 
when  it  refused  to  admit  in  evidence  the  agreement 
signed  by  R.  D.  Smith  for  plaintiff  and  John  S.  Leahy 
for  defendants  for  the  purpose  of  showing  that  the  de- 
fendants had  offered  to  take  a  given  sum  of  money  for 
the  property  sought  to  be  condemned.  Springfield  v. 
Smook,  68  Mo.  3»4;  Webster  v.  Railroad,  116  Mo.  120. 
(11)  The  bridge,  the  road  and  the  freight  and  the 
passenger  depots  were  all  located  and  built  as  one 
unit  of  construction  and  carried  out  simultaneously  as 
part  of  one  general  plan  of  improvement.  Therefore 
the  general  rule  applies  that  no  increase  in  value  of 
land  caused  by  the  location  of  a  railroad  and  depots 
can  be  considered  in  condemnation  proceedings  in  fix- 
ing the  value  of  the  property  taken.  Therefore  in- 
struction 9  given  by  the  court  for  the  defendants  was 
erroneous  in  that  it  only  eliminated  from  the  consider- 
ation of  the  jury  in  fixing  the  value  of  tiie  defendants' 
property  any  enhanced  value  caused  by  the  erection  of 
the  passenger  station  of  the  plaintiff.  158  Mass.  29; 
Railroad  v.  Stock  Yards,  120  Mo.  553;  Railroad  v. 
Christal,  25  Mo.  546;  2  Lewis  on  Eminent  Domain  (3 
Ed.),  sec.  745. 
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Block  £  SuUivan  in  reply  for  defendants. 

(1)  On  exceptions  to  the  report  of  commissioners 
in  cases  of  this  character,  the  jury  are  to  value  the 
property  as  of  the  date  the  commissioners  reported, 
where,  as  here,  the  condemnor  pays  into  court  the 
award  of  the  commissioners.  Railroad  v.  Fowler,  113 
Mo.  472;  In  re  Forsythe  Boulevard,  127  Mo.  421;  Rail- 
road  V.  Knapp-Stout  &  Co.,  160  Mo.  409;  Railroad  v. 
Stewart,  201  Mo.  497;  Railroad  v.  Town  Site  Co.,  103 
Mo.  460.  (2)  The  defendants  were  entitled  to  the 
enhanced  value  of  the  property  occasioned  by  im- 
provements made  by  the  plaintiff  in  the  vicinity,  and 
Instruction  11  to  that  effect  was  proper.  Stafford  v. 
Providence,  10  R.  I.  567 ;  In  re  Commissioners,  19  R. 
I.  382;  El  Paso  v.  CoflBn,  88  S.  W.  (Tex.  Civ.  App.) 
502;  Sanitary  Dist.  v.  Loughran,  160  111.  370;  Terminal 
Co.  V.  Thrower,  71  S.  E.  (Ga.)  908;  Sunday  v.  Rail- 
road, 57  So.  (FlaO  351;  Bridge  Co.  v.  Scott,  147  S.  W. 
(Ark.)  440;  2  Lewis  on  Eminent  Domain  (3  Ed.),  sec. 
695,  745,  747,  757;  15  Cyc.  687;  Railroad  v.  Town  Site 
Co.,  103  Mo.  462.  (3)  Instruction  11  must  be  read  as  a 
part  of  the  whole  charge.  State  v.  Weisman,  238  Mo. 
558;  Montgomery  v.  Railroad,  181  Mo.  513;  Gibler  v. 
Railroad,  203  Mo.  222.  (4)  This  instruction  did  not 
single  out  any  particular  fact  to  the  jury.  Railroad  v. 
Waldo,  70  Mo.  631;  Railroad  v.  McGrew,  104  Mo.  292; 
Railroad  v.  Clark,  121  Mo.  187 ;  Railroad  v.  George,  145 
Mo.  42;  Railroad  v.  Shoemaker,  160  Mo.  432;  Railroad 
V.  Mendosa,  193  Mo.  527 ;  Railroad  v.  Brick  Co.,  198  Mo. 
710.  (5)  The  course  of  the  trial  made  the  instruction 
proper.  Nefif  v.  Cameron,  213  Mo.  363.  (6)  It  is  not 
error  to  refuse  instructions  covered  by  those  given. 
State  V.  Gow,  235  Mo.  328;  ElUs  v.  RaUroad,  234  Mo. 
681;  Cossitt.v.  Railroad,  224  Mo.  113;  Richardson  v. 
Railroad,  223  Mo.  342.  (7)  Evidence  as  to  the  price 
paid  by  plaintiff  for  other  property  in  the  block  was 
admissible.  Railroad  v.  Heinderceich,  234  111.  241 ;  Pres- 
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bey  V.  Railroad,  103  Mass.  9;  0*Malley  v.  Common- 
wealth, 182  Mass.  198;  RaUroad  v.  Chamblin,  108  Va. 
42;  Water  Works  v.  San  Francisco,  192  Fed.  164.  (8) 
Plaintiff  cannot  shift  positions  as  to  the  reason  for  of^ 
f ering  evidence.  Edmonston  v.  Jones,  96  Mo.  App.  92 ; 
Meddis  v.  Kenney,  176  Mo.  210.  (9)  The  alleged  con- 
tract was  not  the  contract  of  the  defendants.  R.  S. 
1909,  sec.  2783;  Johnson  v.  Fecht,  185  Mo.  34a 

GRAVES,  J.— Barring  a  few  sentences  of  argu- 
mentative matter  counsel  for  the  defendants  have  made 
a  very  concise  statement  of  the  case,  and  we  adopt  it, 
with  these  sentences  cut  out.  In  fact  we  could  take 
the  statement  of  counsel  upon  either  side  of  the  con- 
troversy and  have  a  fair  general  outline  of  the  case, 
but  that  made  for  the  defendants  is  a  little  more  com- 
pact and  concise  and  we  take  that.    It  reads : 

**This  is  a  proceeding,  instituted  December  1, 1910, 
by  the  plaintiff  in  the  circuit  court  of  the  city  of  St, 
Louis,  to  condemn,  for  the  use  of  the  plaintiff  for  depot 
purposes,  certain  property  situated  in  City  Block  841 
of  the  city  of  St.  Louis.^ 

**The  petition  was  in  the  usual  form  and  need  not 
be  particularly  noticed  at  this  point.  The  defendants 
are  husband  and  wife,  and  the  title  to  the  premises  is 
in  the  wife.  The  city  block  in  which  the  premises  are 
situated  lies  just  a  block  north  and  east  of  Twelfth 
and  Washington  avenue,  in  the  City  of  St.  Louis,  and  is 
bounded  on  the  east  by  Twelfth  street,  on  the  west  by 
High  street  (which  is  really  Twelfth  street  at  that 
point),  on  the  north  by  Linden  street,  and  on  the  south 
by  Lucas  avenue,  which  is  the  next  street  north  of 
Washington  avenue.  The  three  pieces  of  property 
sought  to  be  condemned  comprise  a  lot  at  the  north- 
east corner  of  the  block,  fronting  seventy-one  feet  and 
some  inches  on  Twelfth  street,  by  a  depth  westwardly 
on  Linden  street  of  one  hundred  and  seven  feet  and 
some  inches ;  another  lot  at  the  southwest  corner  of  the 
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block  fronting  seventy-one  feet  and  some  inches  on 
High  street,  by  a  depth  on  Lncas  avenne  to  the  east  of 
sixty  feet  and  some  inches;  and  a  third  lying  in  the 
eastern  center  of  the  block,  fronting  eighteen  feet  on 
Twelfth  street,  by  a  depth  of  seventy-eight  feet  toward 
the  west. 

*  *  The  defendants  answered,  setting  up  two  aflSrma- 
tive  defenses.  First,  that  the  railroad,  for  the  use  of 
which  the  plaintiff  sought  to  condemn  the  property, 
,was  au  interurban  electric  railroad  within  the  meaning 
of  section  3228,  Revised  Statutes  1909,  and  that  there- 
fore the  plaintiff  was  without  authority  of  law  to  con- 
demn said  property  to  the  uses  mentioned  in  the  peti- 
tion; and,  second,  that  the  plaintiff  had  abandoned  a 
material  portion  of  the  route  of  its  railroad,  as  de- 
scribed in  its  charter,  and  was  therefore  without  au- 
thority of  law  to  condemn  any  property  to  its  use  for 
Buj  purpose. 

**The  affirmative  averments  of  this  answer  were 
put  in  issue  by  a  reply  filed  by  the  plaintiff. 

**TJpon  the  issues  thus  made  a  trial  was  had  to 
the  court  Miarch  27, 1911,  resulting  in  a  judgment  find- 
ing the  issues  submitted  by  the  answer  in  favor  of  the 
plaintiff,  awarding  the  plaintiff  the  right  to  condemn 
the  property  and  appointing  commission's  to  assess 
the  damages. 

**  Within  four  days  after  that  judgment  was  en- 
tered the  defendants  filed  their  motion  for  a  new  trial 
and  in  arrest  of  judgment.  These  motions  the  court 
overruled  and  the  defendants  excepted,  and,  having 
obtained  time  within  which  to  file  a  bill  of  exceptions, 
filed  the  same  within  the  time  allowed,  with  all  formal- 
ities duly  complied  with. 

**In  due  time,  and  imder  date  of  June  6,  1911,  the 
commissioners  appointed  by  the  court  reported  that 
they  valued  the  property  sought  to  be  condemned  at 
$164,300.  Thereupon  both  parties  excepted  to  this  re- 
port, the  exceptions  of  the  defendants  bei^g  filed  Jun^ 
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10,  1911.  In  these  exceptions  the  defendants  renewed 
their  objections  to  the  proceeding  and  to  the  right  to 
condemn  the  property,  on  the  same  grounds  as  were 
set  forth  in  their  answer,  supra ;  and  also  complained 
that  the  damages  allowed  by  the  commissioners  were 
inadequate.  The  plaintiff  likewise  filed  exceptions 
to  this  report,  complaining  "of  the  manner  in  which 
the  commissioners  had  arrived  at  their  conclusion  as 
to  the  value  of  the  property,  and  of  the  valuation  placed 
thereon.  Each  side  asked  a  jury  trial  as  to  the  value 
of  the  property;  and,  in  response  to  that  request, 
such  was  had,  beginning  December  11, 1911. 

*'At  the  opening  of  this  trial  the  defendants  ob- 
jected to  the  introduction  of  any  testimony,  and  to  the 
trial  of  the  exceptions  with  respect  to  the  value  of  the 
property,  on  the  ground  that  the  plaintiff  was  shown 
to  have  no  right  to  condemn  the  property  for  the  rea- 
sons set  forth  in  the  answer  above  referred  to;  the 
court  overruled  the  objection,  and  defendants  excepted, 
and,  at  the  conclusion  of  the  trial,  filed  a  motion  for  a 
new  trial  and  in  arrest  of  judgment  assigning  the  same 
reasons  as  those  set  forth  in  the  answer  above  referred 
to;  and,  on  the  overruling  of  these  motions,  duly  ex- 
cepted and  took  another  bill  of  exceptions  embodying 
the  rulings  on  that  subject. 

*' At  the  trial  to  the  jury  on  the  question  of  value, 
each  of  the  parties  called  numerous  expert  witnesses, 
and  their  testimony  with  respect  to  the  proper  value 
of  the  premises  on  the  8th  day  of  June,  1911,  when  the 
commissioners  filed  their  report,  took  a  wide  range. 
The  minimum  valuation  assigned  by  any  witness  was 
$96,000;  the  maximum  nearly  $300,000.  The  jury,  by 
their  verdict,  assessed  the  value  of  the  premises  at  an 
aggregate  of  $175,850,  and  the  court  entered  judg- 
ment accordingly.  After  all  due  formalities,  both 
parties  appealed.  The  defendants  here  contend 
that  under  the  evidence  in  the  record  the  affirmative 
defenses  in  the  answer  ought  to  have  prevailed,  to-wit. 
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that  the  railroad  which  the  plaintiff  owned  and  oper- 
ated, and  to  the  use  of  which  it  sought  to  condemn  this 
property,  was,  and  is,  an  interurban  electric  railroad 
within  the  meaning  of  section  3228,  Revised  Statutes 
1909,  and  hence  the  plaintiff  was  without  authority  of 
law  to  condemn  property  to  its  use  for  depot  purposes, 
as  it  sought  to  do  in  this  proceeding;  and, 
secondly,  that  the  plaintiff  had  abandoned  a  material 
portion  of  the  route  for  its  road  designated  in  its  char- 
ter, and  was  therefore  without  authority  to  exercise 
the  power  of  eminent  domain  for  any  purpose.  The 
plaintiff,  appealing,  complains  of  rulings  of  the  trial 
judge  on  the  admission  and  exclusion  of  testimony, 
and  on  instructions,  during  the  progress  of  the  hearing 
before  the  jury  on  the  question  of  value. 

**The  parties  have  left  the  field  of  their  contro- 
versy long  enough  to  unite  in  printing  the  entire  record 
applicable  to  both  appeals,  and  have  brought  it  here 
in  that  form,  certified  by  the  clerk,  with  a  separate 
publication  comprising  copies  of  the  blue  prints,  maps, 
etc.,  which  were  introduced  in  evidence  and  are  called 
for  by  the  various  bills  of  exceptions  contained  in  the 
record.*'  To  this  it  is  added  by  counsel  for  the  plaintiff 
that,  upon  the  return  of  the  award,  the  money  was 
promptly  paid  into  court  for  the  defendants,  and  again 
upon  the  return  of  the  verdict  by  the  jury,  the  addition- 
al sum  awarded  by  the  jury  was  likewise  paid  into 
court,  and  thereupon  the  plaintiff  took  possession  of 
the  property  for  the  uses  stated  in  the  petition.  Mat- 
ters of  detail  will  be  left  to  the  opinion. 

I.    As  said  in  the  case  of  Chicago  Great  Western 
Railroad  Company  v.  Kemper,  256  Mo.  279,  condem- 
nation proceedings  have  two  stages  or 
Condemnation:      hearings,  i.  e.,  one  upon  the  sufficiency 
Ei**t"r*^*"  of  the  petition  and  the  right  to  condemn, 

Line.  and  one  upon  the  compensation  to  be 

paid  for  the  property  taken  or  damaged. 
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Defendants  in  this  case  direct  their  attack  here  more 
particularly  to  the  result  of  the  first  judgment  in  the 
case,  i.  e.,  the  judgment  by  which  it  was  determined 
that  the  plaintiff  had  the  right  to  condemn  defendant's 
property.  Plaintiff  by  its  appeal  attacks  the  latter 
judgment  as  to  the  compensation  allowed  by  the  jury. 
The  contention  of  the  defendants  is  one  of  easy  solu- 
tion. The  right  of  this  plaintiff  to  condemn  property 
for  right  of  way  and  other  railroad  purposes  has  been 
before  us  twice.  Julius  E.  Greffet  and  Rosalie  Greffet, 
property-owners  in  the  city  of  St.  Louis,  along  the 
identical  line  here  involved,  sought  to  prohibit  Judge 
Williams,  and  the  three  commissioners  which  he  had 
appointed,  from  further  proceeding  in  the  condem- 
nation proceeding  brought  by  this  same  plaintiff.  This 
plaintiff  was  made  a  party  respondent  in  that  suit. 
In  that  case  we  held  that  the  plaintiff  had  the  right  to 
condemn  property  for  railroad  purposes,  and  with  the 
reasoning  of  that  Cjase,  we  are  satisfied.  [State  ex  reL 
V.  Williams,  227  Mo.  1.  c.  47.] 

Not  only  so,  but  in  this  identical  proceeding  the 
two  MasAdarases,  the  defendants  here,  likewise  filed 
their  application  in  this  court  for  a  writ  of  prohibition 
against  Judge  Shields  who  tried  the  instant  proceed- 
ing. In  that  petition  they  urged  the  same  matter  that 
they  urge  now.    Therein  they  said : 

**And  the  petitioners  say  that  said  railway  com- 
pany is  not  entitled  to  condemn  their  said  property 
to  its  such  use  because  (1)  the  said  railway  company 
has  abandoned  the  route  for  its  road  designated  in  its 
articles  of  incorporation,  and  is  therefore  without  the 
power  of  eminent  domain;  and  (2)  the  said  railroad, 
to  the  use  of  which  said  property  is  sought  to  be  con- 
demned, is  an  interurban  electric  railroad  within  the 
meaning  of  section  3228,  Eevised  Statutes  1909,  and 
lands  may  not  be  condenmed  to  its  use  for  depot  pur- 
poses ;  and  that  the  said  respondent.  Honorable  George 
H.  Shields,  as  judge  of  the  circuit  court  for  the  eighth 
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judicial  circtiit,  presiding  in  Division  No.  4  of  the  cir- 
cuit court  of  the  city  of  St.  Louis,  is,  for  the  same 
reasons,  without  jurisdiction  or  authority  of  law  to 
condemn  said  lands  of  the  said  petitioners  to  such  use 
of  said  railway  company.  ^ ' 

Vide  files  of  record  in  the  oflSce  of  the  clerk  of  this 
court;.  This  application  we  denied  on  April  11,  1911, 
and  thereafter  Judge  Shields  proceeded  with  the  case 
to  the  judgment  now  attacked  on  this  appeal.  If  the 
plaintiff  is  a  railroad  company  under  the  steam  rail- 
road act  there  can  be  no  question  of  its  right  to  con- 
demn property  for  its  right  of  way  and  depot  purposes. 
If  it  is  an  interurban  railway  company,  as  defendants 
contend,  then  by  the  Act  of  1907  (Laws  1907,  p.  174) 
it  was  given  the  same  rights  and  power  as  steam  rail- 
roads in  the  matter  of  condemning  property  for  rail- 
road purposes.    [State  ex  rel.  v.  Williams,  supra.] 

So  that  the  right  of  this  plaintiff  to  condemn 
property  for  the  purposes  stated  in  its  petition  in  this 
case  has  been  practically  twice  passed  upon  by  this 
court — ^and  we  shall  ^ot  open  up  the  question  now. 
The  refusing  of  the  writ  of  prohibition  in  the  matter 
mentioned,  supra,  however,  did  not  preclude  thie  de- 
fendants from  urging  the  question  of  abandonment 
pleaded  in  their  answer.  That  was  a  matter  of  fact 
to  be  thrashed  out  by  the  trial  judge.  Under  the  evi- 
dence. Judge  Shields,  in  an  exhaustive  and  elaborate 
opinion  (found  in  the  files  of  the  case  of  State  ex  rel. 
MacAdaras  et  al.  v.  Shields,  No.  11947)  held  that  the 
evidence  totally  failed  to  show  abandonment.  We 
have  examined  this  evidence  and  are  satisfied  with  the 
ruling  nisi  thereon. 

Under  the  evidence  and  the  law  that  judgment 
finding  that  the  plaintiff  was  entitled  to  condemn  and 
take  the  property  in  dispute  should  be  aflSxmed. 

II.  Plaintiff  ^s  appeal  is  directed  to  the  trial  of 
the  issue  as  to  damages.    In  this  relation  it  complains 
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of  instructions  given  and  refused,  as 
well  as  the  admission  and  rejection  of 

Condemnation:  .,  tj.    /»     x      -l    n  •      x 

Enhancement        evidence.    It  first  challenges  instruc- 
ptaintiiVB  tion  numbered  11,  given  by  the  court, 

Near-by  which  instruction  thus  reads: 

improvement.  ,,j^  ^^^  .^^  g^^  ^^  ^j.^^^  ^^^^ 

the  evidence  that  the  plaintiff  had  lo- 
cated its  road  in  St.  Louis  and  constructed  a  freight 
depot  or  station  in  proximity  to  the  property  of  the 
defendants  before  it  sought  to  condemn  the  property 
in  controversy,  and  that  this  location  and  construction 
had  enhanced  the  value  of  the  defendants'  property, 
you  should  take  that  enhancement  into  consideration  in 
fixing  the  fair  market  value  of  the  defendants'  property 
at  the  time  the  same  was  taken,  to-wit,  June  8,  1911.'' 
To  gather  the  force  of  plaintiff's  objection  to  this 
instruction  a  few  pertinent  facts  should  be  stated. 
Plaintiff  was  building  its  line  from  a  bridge  across 
the  Mississippi  river  out  into  the  city.  It  was  a  single 
contemplated  scheme  and  plan  for  a  railroad  and  nec- 
essary freight  and  passenger  depots.  The  land  in  dis- 
pute was  sought  for  its  tracks  and  passenger  depot. 
Prior  to  the  date  plaintiff  paid  the  commissioners' 
award  of  damages  into  court,  the  plaintiff  had  located 
and  built  its  f  eight  depot  in  the  vicinity  of  the  property 
in  dispute  upon  property  it  had  acquired  for  that  pur- 
pose. Plaintiff  contends  that  as  the  building  of  the 
railroad  and  necessary  freight  and  passenger  depot 
for  use  thereon,  was  all  one  plan  and  one  work,  the 
defendants  were  not  entitled  to  have  the  jury  consider 
the  enhanced  value,  if  any,  which  was  given  to  the 
property,  by  reason  of  the  doing  of  a  part  of  the  work 
contemplated  by  the  plan,  i.e. the  building  of  the  freight 
depot,  but  that  the  value  should  be  ascertained  with- 
out the  consideration  of  that  matter.  The  plaintiff 
took  all  of  the  three  lots,  so  that  the  question  of  dam- 
ages is  somewhat  simplified.  Counsel  for  defendants 
thus  state  the  situation : 
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**But  in  this  case  the  question  of  the  amount  to 
be  recovered  was  entirely  uncomplicated  by  any  con- 
sideration of  consequential  damages,  or  special  bene- 
fits to  property  not  taken,  such  as  is  usually  met  with 
in  cases  of  this  character ;  because,  forsooth,  the  whole 
of  each  property  was  sought  to  be  appropriated/' 

It  being  true,  as  this  record  shows,  that  the  build- 
ing of  the  railroad  and  the  building  of  a 
freight  depot  and  a  passenger  depot  were  parts 
and  parcels  of  one  single  continuous  and  simultaneous 
public  improvement,  we  are  impressed  with  the  view 
that  this  instruction  is  not  supported  by  the  weight  of 
authority,  and  certainly  not  by  the  reason  of  the  thing. 
If,  when  property  is  taken  in  toto,  as-  here,  it  be  the 
rule  that  the  owner  can  have  considered  as  an  element 
of  his  damages  the  enhanced  value  of  the  property 
occasioned  by  a  partial  construction  of  the  railroad* 
and  its  incidents  (such  as  depots,  switches,  etc.)  then 
the  converse  of  the  proposition  should  likewise  be  true, 
i.  e.,  that  if  a  partial  construction  of  the  contemplated 
road  and  its  incidents,  above  named,  had  depreciated 
the  property  sought  to  be  taken,  then  the  railroad 
should  have  the  benefit  of  such  depreciation,  when  it 
actually  came  to  the  taking  of  the  property.  No  court 
would  stand  for  this  latter  rule,  and  yet  it  is  the  very 
converse  of  the  one  sought  to  be  enforced  here.  The 
proper  rule,  when  the  whole  property  is  being  taken, 
is  not  to  allow  the  jury  to  consider  either  enhance- 
ments or  depreciation  brought  about  by  the  construc- 
tion of  the  improvement  for  which  the  property  is  be- 
ing taken.  In  other  words,  the  value  should  be  deter- 
mined independent  of  the  proposed  improvement.  If 
the  anticipated  and  proposed  improvement  had  been 
<5pmpleted,  and  the  value  of  the  property  had  been  en- 
hanced thereby,  and  afterward  it  was  sought  to  con- 
demn the  property  for  additional  improvements,  as  the 
building  of  passenger  depot,  not  a  part  of 
the    original    improvement,    then    we    would    have 
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a  very  different  question.  But  in  this  case,  we 
have  the  building  of  railroad  tracks,  switches, 
depots  (freight  and  passenger)  as  part  and  parcel  of 
one  continuous  and  simultaneous  improvement,  and 
to  say  that  when  (under  the  one  general  plan  and 
scope  of  the  improvement)  the  builder  got  the  road 
built  to  a  block  where  it  had  located  a  freight  depots 
and  then  built  that  depot,  the  owner  in  the  next  block  is 
to  be  allowed  to  enhance  the  value  of  his  property  (by 
this  partial  construction  of  the  proposed  work)  before 
the  condemner  had  had  time  to  get  his  block  (although 
on  and  along  the  profile  map  of  the  road),  would  be 
to  allow  enhanced  values  upon  a  very  shadowy  ground. 
And  as  suggested  above,  if  such  partial  construction 
of  the  contemplated  whole  did  in  fact  enhance  the  value, 
and  the  landowner  at  the  time  of  the  actual  taking  is 
entitled  to  such  enhancement,  then  the  other  and  op- 
posite rule  must  be  true,  i.  e.,  that  if  such  partial  con- 
struction of  the  whole  contemplated  improvement  de- 
creased the  value  of  the  land  before  the  company  actu- 
ally took  it,  then  the  decrease  should  be  considered 
in  assessing  the  damages.  I  do  not  agree  to  either  of 
these  two  doctrines,  and  hence  say  there  was  error  in 
giving  instruction  number  11,  supra.  There  are  cases 
which  squint  at  the  rule  announced  in  the  instruction, 
but  reason  is  not  with  them.  These  cases  will  be  found 
collated  in  a  note  to  the  text  of  2  Lewises  Eminent  Do- 
main (3  Ed.),  sec.  745.    That  section  reads: 

**  Whatever  the  time  fixed  upon  with  reference  to 
which  the  compensation  shall  be  estimated,  the  owner 
is  entitled  to  the  actual  value  of  the  land  at  that  time, 
even  though  it  may  have  been  enhanced  by  reason  of 
the  projected  improvement  for  which  it  is  taken.  It 
is  said  this  is  not  really  making  the  condenming  party 
pay  for  an  enhancement  caused  by  its  own  work,  as 
such  enhancement  does  not  come  from  the  mere  pro- 
jection of  the  work,  but  from  the  existence  of  circum- 
stances which  create  a  demand  for  the  work,  and  ren- 
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der  it  probable  that  such  a  work  will  sooner  or  later 
be  built.  In  so  far  as  the  enhancement  is  due  to  such 
circumstances  no  doubt  it  is  properly  considered  and 
allowed.  But  it  may  be  doubted  whether  the  rule 
should  go  any  further.  If  the  proposed  improvement 
had  depreciated  the  value  of  the  property,  it  would  be 
very  unjust  that  the  condemning  party  should  get  it 
at  its  depreciated  value,  and  the  correct  rule  would 
seem  to  be  that  the  value  should  be  estimated  irre- 
spective of  any  effect  produced  by  the  proposed  work, 
it  has  beei  held  improper  to  consider  what  the  prop- 
erty would  have  been  worth  if  it  could  have  had  the 
benefit  of  the  proposed  improvement  without  being 
taken.'* 

The  views  of  the  author  as  to  what  should  be  the 
rule  accords  with  my  views,  and  for  such  there  is  ample 
authority.  Thus  in  May  v.  Boston,  158  Mass  1.  c.  29, 
it  is  said : 

"If  the  expected  improvement  involves  the  taking 
of  land  by  the  right  of  eminent  domain,  the  value  of  the 
land  taken  will  never  be  enhanced  by  the  improvement, 
for  the  taking  precludes  the  possibility  of  ever  using  it 
under  improved  conditions.  In  that  respect  it  stands 
differently  from  other  lands  in  the  vicinity  which  is  not 
taken.  Whenever,  there  is  a  project  for  laying  out  or 
widening  a  way,  or  taking  land  for  any  other  public  use 
which  is  expected  to  increase  the  value  of  real  estate 
in  the  neighborhood,  if  the  market  price  of  land  in  the 
vicinity  rises  in  anticipation  of  the  change,  the  statute 
very  justly  says  that  the  land  taken  shall  not  be  paid 
for  at  the  increased  price.  If  it  is  known  from  the  be- 
ginning exactly  what  land  will  be  taken,  it  must  also 
be  known  that  that  particular  land  can  never  be  made 
more  valuable  by  the  improvements,  since  it  can  never 
be  used  by  its  owner  under  the  improved  conditions.  If 
the  plan  is  general,  and  it  is  not  known  exactly  what 
land  will  be  needed  by  the  public,  but  that  only  that 
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some  land  will,  whenever  the  plan  takes  definite  form, 
and  the  location  is  fixed,  it  is  known  that  the  land  to  be 
taken  has  not  received,  and  never  can  receive,  any  ben- 
efit from  the  improvements.  There  is  no  injustice  in 
saying  that  such  land  shall  not  entitle  its  owner  to  be 
paid  out  of  the  public  treasury  at  a  rate  determined,  not 
by  its  value  for  use,  but  by  a  prospective  and  specu- 
lative value  of  land  in  the  vicinity,  derived  from  an  ex- 
X>ectation  of  the  benefit  to  come  from  the  public  use 
for  which  this  is  to  be  taken/' 

In  an  earlier  Massachusetts  case,  Dorgan  v.  City  of 
Boston,  12  Allen,  1.  c.  231,  Bigelow,  C.  J.,  said : 

**We  are  unable  to  perceive  that  this  rule  of  dam- 
ages will  work  any  injustice  to  the  landowner.  It  pro- 
vides for  compensation  to  him  for  the  value  of  the  prop- 
erty as  possessed  and  enjoyed  by  him  at  the  time  when 
the  statute  was  enacted  which  appropriated  it  to  the 
public  use.  Nor  can  we  see  any  good  reasons  for  in- 
cluding in  the  valuation  an  element  not  incident  or 
appertaining  to  the  property  itself  in  the  hands  of  the 
owner,  but  which  it  acquires  only  by  the  act  which 
takes  it  from  him  and  appropriates  it  to  the  public. 
Strictly  speaking,  the  land  taken  is  intrinsically  worth 
to  the  owner  only  so  much  as  its  valuation  would  be  as 
part  of  the  entire  tract  or  lot,  irrespective  of  its  pro- 
posed severance  for  the  public  use.  It  is  difficult  to 
imderstand  how  land  is  increased  in  value  to  the  owner 
by  a  public  improvement,  which  can  be  effected  only 
by  depriving  him  of  its  use.  Certainly  there  is  no  prin- 
ciple of  equity  on  which  a  party  can  rest  a  claim  for 
damages  for  the  loss  of  a  benefit  or  profit  which,  from 
the  very  nature  of  the  case,  he  never  could  have  re- 
ceived or  enjoyed." 

These  cases  it  is  true  are  discussing  a  statute 
which  fixed  the  rule  of  damages,  but  the  validity  of  the 
statute  was  challenged  on  the  ground  that  it  was  a 
wrongful  taking  of  the  landowner's  property,  and 
therefore  the  very  reason  of  the  rule  had  to  be  dis- 
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cussed.  And  further  in  Benton  v.  Brookline,  151  Mass. 
1.  c.  258,  the  court  says : 

**The  benefit  and  the  increased  value  arise  from 
the  expected  construction  of  the  way.  The  location 
does  not  construct  it,  but  only  renders  its  contemplated 
construction  more  probable.  Its  location  and  construc- 
tion may  be  so  assured  before  the  location  that  the 
formal  location  may  make  no  appreciable  difference  in 
the  market  value  of  land  affected.  It  would  be  as  reas- 
onable to  hold  that  there  could  be  no  assessment  for 
betterments  because  the  increase  in  market  value  from 
the  expected  construction  of  the  way  accrued  in  antici- 
pation of  the  record  location,  as  it  would  be  to  hold  that 
such  increase  could  be  allowed  in  damages  for  land 
taken.  [Cobb  v.  Boston,  112  Mass.  181.]  '*  In  Louisi- 
ana Ry.  &  Nav.  Co.  v.  Xavier  Realty,  115  La.  1.  c.  341, 
it  is  said : 

**  We  think  the  district  court  was  right  in  taking  as 
the  date  for  estimating  the  value  of  property  expro- 
priated for  railroad  purposes  that  of  the  institution  of 
the  expropriation  suit,  withdramng,  however,  from  the 
value  80  ascertained  so  much  of  the  same  as  was  the 
result  of  the  constructiorir.  Many  elements  enter  in 
enhancing  the  value  of  the  property  in  the  interval  be- 
tween the  date  of  the  determination  of  the  railroad 
company  to  build  its  road  and  the  date  of  the  expropria- 
tion proceedings  which  may  be  taken  for  that  purpose, 
which  are  entirely  independent  of  the  building  of  the 
road.  The  property  owners,  not  the  railroad  company, 
are  entitled  to  the  benefit  of  such  factors  in  increasing 
values.^'    (The  italics  are  ours.) 

In  Shoemaker  v.  United  States,  147  U.  S.  1.  c.  305, 
that  court  said : 

**  While  the  board  should  be  allowed  a  wide  field  in 
which  to  extend  their  investigation,  yet  it  has  never 
been  held  that  they  can  go  outside  of  the  immediate 
duty  before  them,  viz.,  to  appraise  the  tracts  of  land 
proposed  to  be  taken,  by  receiving  evidence  of  con- 
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jectural  or  speculative  values,  hosed  upon  the  antici- 
pated effect  of  the  proceedings  under  which  the  con- 
demnation is  had.  [Kerr  v.  South  Park  Commission- 
ers, 117  U.  S.  379, 380.] ''  Again  the  italics  are  ours. 

So,  too,  in  City  of  El  Paso  v.  Coffin,  40  Tex.  Civ. 
App.  1.  c.  60,  the  Texas  court  thus  states  the  rule: 

**It  is  held  generally,  in  cases  presenting  the  ap- 
propriate facts,  that,  where  a  person  *s  entire  property 
is  included  in  one  general  proceeding  of  condemnation 
for  a  particular  purpose,  it  is  not  permissible  to  con- 
sider that  purpose,  or  the  results  thereof,  in  estimating 
the  owner's  compensation.  The  reasons  for  this  rule 
are  apparent  To  permit  it  would  be  to  take  into  con- 
sideration the  condemnation  proceeding  itself  as  a  fac- 
tor, which  is  not  allowed.  Further,  it  is  evident,  in  such 
a  case,  that  the  taking,  and  the  effect  on  the  value  from 
such  taking,  would  be  concurrent,  and  such  increase 
would  not  exist  when  the  taking  occurs.  The  person's 
property  is  taken,  and  is  absorbed  in  the  purpose  for 
which  it  is  taken,  and,  to  allow  him  a  compensation 
based  on  the  value  which  the  property  would  have  had 
if  not  taken  would  be  giving  it  a  status  it  could  not  pos- 
sibly have  had  in  the  very  nature  of  the  act.  The  reas- 
oning of  the  Supreme  Judicial  Court  of  Massachusetts 
is  appropriate  here,  though  not  its  decision,  as  that  was 
controlled  by  a  statute:  *Its  real  value  for  use  is  not 
increased  until  the  change  in  its  surroundings  comes. 
If  the  expected  improvement  involves  the  taking  of  the 
land  by  the  right  of  eminent  domain,  the  value  of  the 
land  taken  will  never  be  enhanced  by  the  improvement, 
for  the  taking  precludes  the  probability  of  ever  using  it 
under  improved  conditions.'  [May  v.  City  of  Boston, 
158  Mass.  21.]" 

Other  cases  will  be  found  cited  in  the  briefs,  and  by 
the  author  under  section  745  of  Lewis's  Eminent  Do- 
main, supra.  These,  however,  suffice  to  illustrate  the 
correct  rule.  In  the  case  at  bar  the  condemnation  pro- 
ceedings were  begun  December  1,  1910.    February  24, 
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1910,  plaintiff  tried  to  buy  these  very  lots  from  defend- 
ant for  depot  purposes.  It  thought  it  had  bought  them. 
It  had  a  contract  signed  by  the  purported  agent  of  de- 
fendants for  them.  The  plaintiff  even  acquired  the 
very  property  upon  which  the  freight  depot  was  located 
after  it.  thought  it  had  acquired  this  property  from  the 
defendants.  The  freight  depot  was  begun  in  Novem- 
ber, 1910,  and  first  used  in  February,  1911.  These  facts 
are  outlined  as  showing  that  the  entire  proceeding  was 
one  continuous  and  simultaneous  act  of  public  improve- 
ment, with  the  taking  of  defendants '  property  as  a  part 
of  the  improvement  scheme.  Under  the  facts  of  the 
case,  this  instruction  was  error,  for  which  the  judgment 
must  be  reversed. 

HE.  From  the  foregoing  it  follows  that  the  refusal 
of  plaintiff's  instructions  covering  the  contrary  view 

of  defendants'  instruction  number  11 

Condemnation:      should  have  been  given,  and  their  re- 

DrJavowed  ftisal  Constitutes  error.     It  is  urged 

Contract  of  that  the  court  erred  in  excluding  from 

urchase.  ^j^^  ^^^  ^  certain  written  contract  of 

date  February  24,  19ia  By  this 
contract  the  defendants  through  their  purported 
agent,  John  S.  Leahy,  sold  this  property  to  plaintiffs 
for  the  sum  of  $150,000.  The  defendants  later  disa- 
vowed Leahy's  authority,  and  declined  to  make  the 
conveyance.  This  contract  was  not  competent  upon  the 
question  of  the  value  (because  Leahy's  authority  to 
make  it  is  not  conclusively  shown) ,  but  it  was  competent 
as  tending  to  show  that  the  whole  improvement  was  one 
simultaneous  act,  and  that  it  included  the  taking  of  this 
property,  as  might  have  been  gathered  from  the  profile 
of  the  road.  It  only  becomes  material  by  reason  of  the 
defendants  claiming  that  the  act  of  building  the  road 
and  constructing  the  freight  depot  were  independent 
acts,  and  the  taking  of  defendants'  property  for  a  pas- 
senger depot  was  an  afterthought.     This  attempted 
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purchase  of  the  property,  evidenced  by  that  contract, 
rebuts  this  theory  of  the  defendants,  and  whilst  there  is 
other  evidence  rebutting  such  theory,  yet  if  defendants 
persist  in  their  theory,  this  contract  fully  explodes  it, 
because  it  was  made  and  executed  and  $2500  paid  there- 
on long  before  the  freight  depot,  which  causes  the  trou- 
ble in  this  case,  was  even  located.  For  this  purpose  the 
contract  was  competent. 

IV.    There    are    other   matters    suggested  in  the 
briefs,  but  only  one  other  need  be  noted.    The  court  ad- 
mitted some  evidence  of  the  value  of 

Condemnation:  ,  .-rr     t_*    _^ 

Evidence:  property    ou    Washington    avenue    as 

other  ^'  ^  standard  by  which  to  fix  the  value  of 

Property  this    property.     The    two^  classes    of 

as  Stan  and.  property  are  entirely  too  dissimilar 
under  the  record  to  make  this  evidence  of  value,  and  it 
would  therefore  likely  prove  confusing  and  injurious. 
Upon  retrial  this  should  be  excluded. 

From  what  has  been  said  the  judgment  as  to  dam- 
ages should  be  reversed  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  retry  the  question  of 
damages  alone  in  the  light  of  this  opinion.  It  is  so 
ordered.    All  concur. 


KATHERINE  DEVINE,  Appellant,  v.  CITY  OF  ST. 

LOUIS. 

Division   One,   April    13,   1914. 

1.  NEW  TRIAL:  Discretionary:  Appeal.  The  granting  of  a  new 
trial  in  civil  cases  on  the  ground  that  the  verdict  is  againet  the 
weight  of  the  evidence  rests  within  the  sound  discretion  of  the 
trial  court,  and  its  action  in  that  behalf  will  not  be  disturbed 
on  appeal  unless  it  appears  that  its  discretionary  power  was 
abused,  i.  e.,  exercised  in  an  arbitrary  or  improvident  manner. 

2.  :  Excessive  Verdict:  Appeal.  The  Supreme  Court  re- 
fuses to  interfere  with  the  ruling  of  the  trial  court  granting 
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a  new  trial  where,  in  an  action  for  damages  for  injuries  suffered 
by  falling  through  a  cinder  sidewalk  and  severely  spraining  her 
ankle,  the  plaintifE,  upon  conflicting  evidence  as  to  the  effect 
of  the  injury,  received  a  verdict  for  $2000  and  refused  to  file  a 
remittitur  for  $800. 

3.   :  :   Constitutional  Question.     The  granting  of 

new  trials  where  excessive  damages  have  been  given  is  not 
'  a  denial  of  the  right  of  trial  by  jury  as  safeguarded  by  section 
28  of  article  2  of  the  Missouri  Ck>nstitution.  In  England  the 
practice  of  granting  new  trials  at  the  discretion  of  the  court 
for  miscarriages  of  the  jury,  including  the  award  of  excessive 
damages,  was  firmly  established  in  the  eighteenth  century, 
and  has  continued  unabated.  It  is  a  part  of  the  common  law 
of  England  adopted  in  the  Territory  of  Missouri  January  19, 
1816,  and  it  has  during  the  entire  period  of  statehood  been  a 
canon  of  constitutional  and  statutory  interpretation. 

Appeal   from   St.   Louis   City   Circuit   Court. — Hon. 
Hugo  Muench,  Judge. 

Affirmed. 

G.  B.  Arnold  for  appellant. 

(1)  The  verdict  of  the  jury  is  not  excessive.  (2) 
The  granting  of  a  new  trial  on  the  ground  assigned 
— assuming  that  the  trial  court  had  such  power — ^was 
an  abuse  of  judicial  discretion.  (3)  In  passing  on 
this  question  this  court  ought  to  assume  that  the  plain- 
tiff's evidence  is  true,  and  indulge  in  her  favor  every 
fair  and  reasonable  inference  which  the  evidence  sus- 
tains. (4)  Section  28,  art.  2,  of  our  Constitution,  de- 
clares that  the  right  of  trial  by  jury,  **as  heretofore 
enjoyed,  shall  remain  inviolate.''  The  granting  of 
a  new  trial,  on  the  groimd  assigned,  was  a  direct  viola- 
tion of  the  appellant's  constitutional  right  of  trial  by 
jury.  Burdict  v.  Eailroad,  123  Mo.  221;  Rodney  v. 
Railroad,  127  Mo.  676.  (5)  The  following  English 
and  American  decisions  and  text  writers  will  demon- 
strate beyond  all  doubt  that,  prior  to  and  at  the  time 
of  the  adoption  of  constitutional  government  in  this 
Country,  the  English  courts  and  judges  had  never  as- 


Digitized  by 


Google 


472        SUPREME  COUBT  OF  MISSQUBI, 

Deylne  ▼.  St  Louis. 

Slimed  the  power  to  set  aside  the  verdict  of  a  jury, 
in  this  class  of  cases,  on  the  ground  of  excessive  dam- 
ages, unless  the  damages  were  so  excessive  as  to  in- 
dictate  passion  or  prejudice  in  the  jury.  Benson  v. 
Frederick,  3  Burrough's  Rep.  1846;  Bennett  v.  Allcott, 
2  Dumf.  &  East,  166;  Duberiey  v.  Gxmning,  4  Dumf. 
&  East,  651;  Gough  v.  Farr,  1  Young  &  J.  477;  Hew- 
lett V.  Cruchley,  5  Taunt.  277;  Chambers  v.  Caul- 
field,  6  East,  244,  256;  Lord  Townsend  v.  Dr.  Hughes, 
2  Modern  Rep.  150;  Clerk  v.  Udall,  2  Salk.  Rep.  649; 
Gilbert  v.  Burtenshaw,  Cow.  Rep.  230 ;  Fabrigis  v. 
Mostyn,  2  Black.  Rep.  929;  Leith  v.  Pope,  2  Black. 
Rep.  1327;  3  Graham  &  Waterman  on  New  Trials, 
1137-1158;  2  Tidd's  Practice,  908;  Wilford  v.  Berke- 
ley, 1  Burrough's  Rep.  609.  (6)  No  case  can  be  found 
decided  by  this  court  prior  to  the  adoption  of  the  pres- 
ent Constitution  which  holds  or  recognizes  the  doc- 
trine that  our  courts  have  the  power  to  grant  new 
trials,  in  this  class  of  cases,  on  the  ground  that  the  ver- 
dict was  merely  excessive.  (7)  It  was  always  the 
rule  in  this  State  prior  to  the  adoption  of  the  present 
Constitution  that  the  question  of  damages,  in  this 
kind  of  a  case,  was  one  exclusively  for  the  jury,  and 
their  verdict  was  not  subject  to  review  by  any  court 
on  the  sole  ground  of  excessiveness,  unless  the  excess 
was  so  great  as  to  raise  a  presumption  that  the  jury- 
were  guilty  of  misconduct.  Fallenstein  v.  Booth,  13 
Mo.  427;  Wells  v.  Sanger,  21  Mo.  357;  Goetz  v.  Ambs, 
27  Mo.  34;  Kennedy  v.  Railroad,  36  Mo.  364;  Walser 
v.  Thies,  56  Mo.  92;  Whalen  v.  Railroad,  60  Mo.  323. 
(8)  If  your  Honors  are  of  the  opinion  that  under  the 
common  and  statute  law  of  this  State,  as  it  existed 
prior  to  the  time  of  the  adoption  of  the  present  Con- 
stitution, our  courts  and  the  English  courts  did  not 
assert  or  exercise  the  power  of  setting  aside  verdicts 
on  the  groimd  of  mere  excessiveness  alone,  then  we 
ask  your  Honors  to  overrule  those  dedsions  of  this 
court  which  sustain  this  power  and  return  to  the  rul- 
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ing  in  the  cases  of  Gurley  v.  Bailroad,  104  Mo.  211y 
and  Eodney  v.  Railroad,  127  Mo.  676. 

William  E.  Baird  and  Truman  P.  Young  for  re- 
spondent. 

(1)  A  motion  for  a  new  trial  is  addressed  to  the 
sonnd  discretion  of  the  trial  conrt.  Its  action  in  sus- 
taining it  will  not  be  reviewed  except  where  there  is  a 
clear  abuse  of  discretion.  Parker  v.  Britton,  133  Mo, 
App.  274;  Gould  v.  St.  John,  207  Mo.  631;  Rodan  v. 
Transit  Co.,  207  Mo.  406;  Morrell  v.  Lawrence,  203 
Mo.  363;  Karnes  v.  Winn,  126  Mo.  App.  712;  Crow  v. 
Crow,  124  Mo.  App.  125 ;  Mfg.  Co.  v.  Construction  Co., 
124  Mo.  App.  368.  (2)  Where  a  motion  for  new  trial 
has  been  sustained  this  court  can  do  nothing  but  aflBrm 
the  ruling  or  reverse  it  with  instructions  to  enter  judg- 
ment on  the  verdict.  In  such  case  the  court  cannot 
reverse  the  ruling  on  condition  that  the  appellant  will 
enter  a  remittitur.  This  is  true  in  the  very  nature  of 
the  case,  for  the  appellant  has  no  judgment  of  which 
he  can  remit  a  part.  The  jurisdiction  of  this  court  is 
appellate  in  such  cases.  To  undertake  to  reverse  the 
case  on  the  condition  that  a  remittitur  is  entered  would 
be  to  try  the  case  de  novo,  Abies  v.  Ackley,  126  Mo. 
App.  84;  Chandler  v.  Gloyd,  217  Mo.  394.  We  cite  this 
case  though  the  ruling  there  was  that  the  case  might 
be  reversed  conditionally  for  the  reason  that  the  ap- 
pellant had  actually  filed  a  remittitur  in  the  lower 
tourt.  (3)  Where  plaintiff  appeals  from  an  order 
sustaining  a  motion  for  new  trial,  defendant  on  ap- 
peal may  argue  any  ground  stated  in  the  motion.  It 
is  not  necessary  that  he  shall  have  saved  any  excep- 
tions. Smart  v.  Kansas  City,  208  Mo.  162 ;  Crawford 
v.  Stock  Yards  Co.,  215  Mo.  402;  Taylor  v.  Railroad, 
130  Mo.  App.  589;  Chlanda  v.  Transit  Co.,  213  Mo. 
262;  James  v.  Oliver,  129  Mo.  App.  86;  Chandler  v. 
Gloyd,  217  Mo.  406;  Green  v.  Terminal  Assn.,  211  Mo. 
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30,  which  contains  dicta  contra.  (4)  The  ruling  that 
the  damages  were  excessive  was  not  an  abuse  of  the 
trial  court's  discretion.  Feddeck  v.  Car  Co.,  125  Mo. 
App.  24;  Fairgrieve  v.  Moberly,  39  Mo.  App.  31,  29 
Mo.  App.  141 ;  Doherty  v.  Kansas  City,  105  Mo.  App. 
173 ;  Bragg  v.  Railroad,  192  Mo.  365.  (5)  The  power 
of  the  trial  court  to  order  a  remittitur  is  well  estab- 
Ushed.  Chitty  v.  Railroad,  166  Mo.  445;  Cook  v. 
Printing  Co.,  227  Mo.  445;  CUfton  v.  Railroad,  232 
Mo.  715.  The  courts  may  also  set  aside  verdicts  as 
being  inadequate.  Fisher  v.  St.  Louis,  189  Mo.  567; 
McCarty  v.  Transit  Co.,  192  Mo.  396. 

BROWN,  C. — The  appellant  seeks  to  recover 
damages  for  personal  injury  suffered  by  her  in  the 
city  of  St.  Louis  by  falling  through  a  cinder  sidewalk 
on  Brannon  avenue.  The  cinder  surface  broke  under 
her  weight  so  that  her  foot  went  through  into  an  exca- 
vation beneath  it  in  such  a  manner  as  to  seriously 
sprain  her  ankle.  This  occurred  on  January  4,  1908, 
and  the  ankle  was  still  weak  at  the  time  of  the  trial, 
on  March  14,  1910.  There  was  much  conflicting  evi- 
dence as  to  her  disability  during  the  time  intervening 
between  the  injury  and  the  trial.  The  jury  returned 
a  verdict  for  $2000.  The  defendant  in  due  time  filed 
its  motion  for  a  new  trial,  stating  among  other 
grounds  therefor  the  following: 

**6.  The  court  erred  in  overruling  the  demurrer 
to  the  evidence  at  the  close  of  the  whole  case. 

**11.  The  amount  of  the  verdict  is  excessive  and 
is  not  supported  or  justified  by  the  evidence. 

**12.  The  verdict  is  the  result  of  sympathy,  pas- 
sion and  prejudice  for  the  plaintiff  on  the  part  of  the 
jury,  and  against  the  defendant.'* 

The  trial  court  afterwards  announced  that  it 
would  sustain  the  motion  and  grant  a  new  trial,  unless 
the  plaintiff  should,  within  ten  days  thereafter,  remit 
from  said  verdict  the  sum  of  eight  hundred  dollars. 
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This  she  refused  to  do,  and  after  the  expiration  of  the 
ten  days  allowed  for  that  purpose  the  court  sustained 
said  motion  and  granted  a  new  trial  on  the  ground 
that  **the  verdict  of  the  jury  is  excessive/^  The  ap- 
peal is  taken  from  this  order. 

I.     The  appellant  insists  in  her  brief  that  the 

verdict  is  not  excessive;  that  *'no  man  who  has  ever 

carried  a  rheumatic  pain  in  a  joint  for  two  years— 

.  .        just  acute  enough  to  keep  one  fully  ad- 

Now    irlil.  »— '  X  f 

ExceMive  '       vised  of  its  presence — ^will  ever  say  that 

DrscretVonary  ^^^  ^^  ^^^^  ^^^  ^  month  is  excessive  com- 
Power:  pensation   for  his   suffering;^*   and   ex- 

pp«a»-  presses  doubt  that  *'the  learned  jurist 

nisi  was  ever  rheumatic  or  had  ever  had  a  bone  broken 
or  an  ankle  sprained,  else  he  would  not  have  laid  his 
heavy  hand  on  this  verdict.'*  The  inference  is  that 
some  member  or  members  of  this  court  may  have  been 
favored  with  a  broader  experience  and  therefore  be 
qualified  to  check  the  exercise  of  the  uneducated  dis- 
cretion of  the  trial  judge.  Whether  or  not  we  have 
that  power  in  this  case  is  the  important  question  pre- 
sented. In  Hewitt  v.  Steele,  118  Mo.  463,  we  held  that, 
**if  the  action  of  the  court  in  granting  the  new  trial 
can  be  sustained  upon  any  ground  set  forth  in  the  mo- 
tion for  that  purpose,  it  is  our  duty  to  do  so.'*  This 
language  was  approved  in  Bank  v.  Wood,  124  Mo.  72, 
76,  in  which  this  court,  after  quoting  it,  said:  *' Cir- 
cuit courts  have  large  discretion  in  the  matter  of 
granting  new  trials,  particularly  upon  the  ground  that 
the  verdict  is  against  the  weight  of  the  evidence.  This 
court  has  often  ruled  that,  in  law  cases,  where  there  is 
a  conflict  in  the  evidence,  it  would*  not  review  it  and 
determine  its  weight,  and  it  has  as  often  declared  it 
to  be  not  only  the  right,  but  the  duty  of  circuit  courts 
to  supervise  the  verdicts  of  juries  and  grant  new  trials, 
if  the  verdict  is,  in  their  opinion,  against  the  weight 
of  evidence.    When  there  is  a  substantial  conflict  in 
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the  evidence  we  should  no  more  interfere  with  the  ac- 
tion of  the  circuit  court  in  granting  a  new  trial  than 
we  should^  in  such  case,  interfere  with  the  verdict 
which  has  been  approved  by  that  courf  In  Mc- 
Carty  v.  Transit  Co.,  192  Mo.  396,  401,  Judge  Lamm 
for  this  court,  after  quoting  a  number  of  our  own 
cases  to  sustain  him,  said:  **The  wise  exercise  of  this 
judicial  discretion  on  the  part  of  circuit  judges  has 
always  been  encouraged  by  this  court.*'  In  Taylor 
V.  Railroad,  163  Mo.  191,  we  said  that  if  when  the  mo- 
tion for  a  new  trial  is  presented,  the  court  was  of  the 
opinion  that  the  finding  of  the  jury  on  the  merits  of  the 
case  was  against  the  evidence  *4t  was  not  only  its 
province,  but  it  was  its  plain  duty  to  do  as  it  did,  set 
aside  its  finding  and  grant  a  new  trial;'*  and  it  cites 
many  cases  in  support  of  that  statement.  Coming  to 
our  later  cases,  we  said  in  Gould  v.  St.  John,  207  Mo. 
619,  631-632,  that  in  granting  new  trials  the  courts 
have  much  discretionary  power  and  that  where  the 
weight  of  the  evidence  is  involved  this  court  will  not 
interfere  with  that  discretion,  unless  it  has  been  un- 
wisely exercised.  We  also  said  in  that  case,  citing 
McKay  v.  Underwood,  47  Mo.  187,  ''that  the  granting 
of  a  new  trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  the  evidence  rests  peculiarly  with  the 
judge  presiding  at  the  trial."  In  Rodan  v.  Transit 
Co.,  207  Mo.  392,  406,  we  said:  ''It  must  be  assumed 
as  a  commonplace  of  the  law,  arising  to  the  level  of  an 
axiom,  that  the  granting  of  a  new  trial  rests  within 
the  sound  discretion  of  the  trial  court;  and  its  action 
in  that  behalf  will  not  be  disturbed  on  appeal  unless 
it  appears  that  its  discretionary  power  was  abused,  i. 
e.,  exercised  in  an  arbitrary  or  improvident  manner." 
In  Morrell  v.  Lawrence,  203  Mo.  363,  381,  this 
court  applied  the  same  principle  in  a  case  where  the 
ground  assigned  as  a  reason  for  granting  a  new  trial 
was  that  the  verdict  was  excessive.  We  said:  '^That 
is  a  point  peculiarly  within  the  province  of  the  trial 
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judge,  it  is  one  that  he  is  better  qualified  to  judge  than 
the  appellate  court,  the  law  puts  that  important  re- 
sponsibility upon  him  and  it  advances  the  cause  of 
justice  when  the  trial  judge  courageously  performs 
that  duty/'  In  this  case  we  see  no  reason  for  depart- 
ing from  this  rule.  The  evidence  was  conflicting,  at 
least  in  its  coloring  as  to  the  painful  and  disabling 
quality  of  the  injury.  The  trial  court  had  the  plain- 
tiff and  all  the  witnesses  before  it,  and  was  much  bet- 
ter qualified  than  we  to  determine  whether  justice  will 
be  promoted  by  another  trial.  It  may  be  that  as  in 
Goetz  V.  Ambs,  27  Mo.  28,  cited  by  appellant,  the.  ver- 
dict will  be  increased  in  another  trial.  If  so  the  statute 
(R.  S.  1909,  sec.  2023)  which  permits  but  one  retrial 
for  this  cause  will  relieve  the  courts  of  much  of  their 
responsibility. 

n.  The  appellant  insists  that  the  action  of  the 
trial  court  and  also  of  this  court  in  the  many  cases  to 
which  we  have  referred  are  all  in  violation  of  section 

28  of  article  2  of  the  Constitution  of 
Questionsr"*'  our  State,  because  they  amount  to 
'jTr»a»,by'  a  denial    of    the    right    of    trial    by 

jury  as  enjoyed  before  the  adoption  of 
that  instrument  in  1875,  and  that  we  should  overrule 
our  own  more  recent  cases  and  turn  to  the  good  old 
doctrine  which  she  thinks  was  held  by  us  in  Gurley 
V.  Railroad,  104  Mo.  211,  and  Rodney  v.  Railroad,  127 
Mo.  676.  She  says  that  we  should  do  this  if  we  are  of 
the  opinion  that  under  the  common  and  statute  law 
of  this  State  as  it  existed  prior  to  that  time  our  own 
and  English  courts  did  not  assert  or  exercise  the  pow- 
er now  claimed.  Acting  upon  the  old  theory  that  a  re- 
currence to  first  principles  is  a  great  assistance  to  keep 
us  from  swerving  from  the  right  track  it  is  well  enough 
to  refer  to  the  early  history  of  the  power  to  grant  new 
trials.  The  first  reported  case  on  that  subject  which 
we  have  read  is  the  Slade  case.  Style,  138,  which  was 
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decided  in  the  King^s  Bench  in  1648.  It  arose  upon 
motion  for  judgment  formerly  stayed  upon  a  certif- 
icate made  by  Baron  Atkins  that  the  verdict  passed 
against  his  opinion.  Bacon,  J.,  said:  *' Judgments 
have  been  arrested  in  the  common  pleas  upon  such 
certificates;*'  but  Roll,  J.,  held  *4t  ought  not  to  be 
stayed,  though  it  have  been  done  in  the  common  pleas, 
for  it  was  too  arbitrary  for  them  to  do  it,  and  you 
may  have  your  attaint  against  the  jury,  and  there  is 
no  other  remedy  in  law  for  you;  but  it  were  good  to 
advise  the  party  to  suflfer  a  new  trial  for  better  sat- 
isfaction.*' The  new  trial  was  accordingly  ordered. 
The  next  case  we  notice  is  Wood  v.  Gunston,  page  466 
in  the  same  report,  which  was  decided  in  1655  in  the 
King's  Bench.  Wood  sued  Gunston  for  slander  and 
obtained  a  verdict  for  150(M  damages.  The  defendant 
moved  for  a  new  trial  on  the  ground  that  the  damages 
were  excessive.  Glyn,  C.  J.,  said:  '*It  is  in  the  dis- 
cretion of  the  court  in  some  cases  to  grant  a  new 
trial,  but  this  must  be  a  judicial,  and  not  an  arbitrary 
discretion,  and  it  is  frequent  in  our  books  for  the 
court  to  take  notice  of  the  miscarriages  of  juries,  and 
to  grant  new  trials  upon  them,  and  it  is  for  the  peo- 
ple's benefit  that  it  should  be  so,  for  a  jury  may  some- 
times by  indirect  dealings  be  moved  to  side  with  one 
party  and  not  to  be  indifferent  betwixt  them,  but  it 
cannot  be  so  intended  of  the  court;  wherefore  let*there 
be  a  new  trial  the  next  term." 

In  1773  the  new  trial  seems  to  have  got  well  into 
harness  as  appears  from  Vernon  v.  Hankey,  2  Term 
Rep.  113.  In  the  meantime,  in  1757,  Bright  v.  Eynon, 
1  Burr.  391,  came  up  in  the  King's  Bench,  in  which 
Lord  Mansfield  in  a  long  and  instructive  opinion  con- 
curred in  by  the  other  justices  and  expressly  indors- 
ing Wood  V.  Gamston  said:  ** Trails  by  jury,  in  civil 
causes,  could  not  subsist  now  without  a  power  some- 
where to  grant  new  trials."  His  masterly  argument 
in  this  opinion  will  well  repay  perusal.    We  have  been 
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greatly  aided  by  the  English  cases  collected  and  cited 
by  the  learned  counsel  for  the  appellant.  They  all 
recognize  the  power  of  the  trial  court,  in  the  exercise 
of  a  proper  discretion,  to  grant  a  new  trial  on  the 
ground  of  excessive  damages,  and  there  is  no  instance 
on  the  part  of  an  appellate  court  of  an  attempt  to  con- 
trol that  discretion.  Wilford  v.  Berkeley,  1  Burr.  609, 
so  cited,  was  an  action  for  criminal  conversation  with 
plaintiff's  wife,  at  the  trial  of  which  in  King's  Bench 
in  1758,  Lord  Mansfield  presided.  There  was  a  ver- 
dict for  50W,  and  a  motion  to  set  it  aside  because  it 
was  excessive.  The  report  states:  ''The  court  were 
all  three,  clear  and  unanimous,  that  although  there  was 
no  doubt  of  the  power  of  the  court  to  exercise  a  proper 
discretion  in  setting  aside  verdicts  for  excessiveness 
of  damages  in  cases  where  the  quantum  of  the  dam- 
age really  suffered  by  the  plaintiff  could  be  apparent, 
or  they  were  of  such  a  nature  that  the  court  could 
properly  judge  of  the  degree  of  the  injury,  and  could 
see  manifestly  that  the  jury  had  been  outrageous  in 
giving  such  damages  as  greatly  exceeded  the  injury; 
yet  the  case  was  very  different,  where  it  depended  up- 
on circumstances  which  were  properly  and  solely  un- 
der the  cognizance  of  the  jury,  and  were  fit  to  be  sub- 
mitted to  their  decision  and  estimate.  And  they  held 
the  case  of  criminal  conversation  with  another  man's 
wife  to  be  of  this  latter  kind." 

We  think,  with  the  court  in  that  case,  that  the 
damages  accruing  to  one  for  criminal  conversation 
with  his  wife  are  so  largely  personal  and  sentimental 
in  their  nature  that  judicial  experience  affords  little 
or  no  aid  in  estimating  them ;  so  that  the  judge,  with 
respect  to  them,  labors  under  all  the  difficulties  that 
beset  the  jury.  The  most  of  the  English  cases  cited 
by  appellant  are  of  that  general  character.  Benson 
V.  Frederick,  3  Burr.  1846,  is,  however,  an  action  like 
this,  for  personal  injury,  and  well  repays  notice  in  this 
connection.    It  was  brought  against  the  defendant,  a 
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colonel  of  the  militia,  for  ordering  the  plaintiff,  a  com- 
mon soldier,  to  be  stripped,  and  receive  twenty  lashes 
from  two  drummers.  Owing  to  the  leniency  of  the 
drummers  he  did  not  suffer  much  injury,  but  the  jury 
assessed  his  damages  at  150i.  The  report  states: 
^*Lord  Mansfield  said,  he  had  no  doubt  that  it  might 
be  right  to  give  an  opportunity  of  reconsidering  ver- 
dicts where  excessive  damages  had  been  given.  But 
in  the  present  case  he  was  not  dissatisfied  with  the 
verdict:  for  Sir  Thomas  had  manifestly  acted  arbitra- 
rily, unjustifiably  and  unreasonably.^'  Mr.  Justice 
WiLMOT,  concurring,  observed  that  **he  had  no  doubt 
but  that  the  court  might  look  upon  these  damages  to 
be  too  high,  in  a  conunon  and  ordinary  case,  and  had 
power  to  set  aside  the  verdict  and  award  a  new  writ 
of  inquiry;  yet,  as  in  this  case  the  defendant  had  acted 
very  arbitrarily,  and  was  well  able  to  pay  for  it,  he 
-did  not  think  the  court  was  obliged  to  set  aside  the 
verdict  that  the  jury  had  found.'*  Mr.  Justice  Ash- 
ton,  concurring,  said:  **He  was  very  full  in  vindi- 
cating the  discretion  of  the  court,  to  grant  new  trials, 
even  when  the  damages  were  ideal :  and  cited  the  case 
of  Wood  V.  Gunston.  But  as,  in  the  present  case,  the 
defendant  had  acted  very  arbitrarily  and  unjustifia- 
bly, and  under  the  circumstances  that  appeared  upon 
the  report,  he  did  not  think  this  to  be  a  proper  occasion 
for  the  court  to  set  the  verdict  aside,"  so  it  seems  tiiat 
in  that  case  a  new  trial  was  refused  on  the  sole  ground 
that  all  the  judges  thought  the  defendant  only  got  what 
was  coming  to  him.  It  contains  the  whole  pith  of  the 
matter  and  vindicates  the  discretion  of  the  court,  even 
in  cases  where  the  action  of  the  jury  in  the  assessment 
of  damages  is  *' ideal/'  Leith  v.  Pope,  2  Black.  327, 
to  which  appellant's  counsel  directs  our  attention,  is  of 
ihe  same  character,  and  the  court  was  influenced  by  a 
similar  motive.  The  jury  found  a  verdict  in  an  ac- 
tion of  malicious  prosecution  for  10,000i.  The  defend- 
ant moved  for  a  new  trial  '*on  account  of  the  outra- 
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geousness  of  the  damages,  which  exceeded  (it  was 
said)  all  example.''  Justices  Gould,  BLiiOKSTONB  and 
Nabes,  in  their  opinion  refusing  a  new  trial  said:  ** A 
prosecution  thus  aimed  at  the  life  of  the  plaintiff,  and 
proceeding  from  such  wicked  motives,  must  evidence 
a  most  depraved  and  corrupted  heart ;  for  which,  had 
he  had  an  associate,  both  might  have  been  indicted  for 
conspiracy,  and  have  received  the  most  infamous, 
called  emphatically  the  vUlenous,  judgment.  In  such 
a  case,  the  court  cannot  say  that  any  sum  assessed  by 
the  jury  is  too  much,  if  the  circumstances  of  the  par- 
ties will  warrant  it.  Now  the  plaintiff  is  a  man  of 
family,  a  baronet,  an  oflBcer  in  the  army,  and  a  mem- 
ber ojf  Parliament;  all  of  them  respectable  situations, 
and  which  may  render  the  value  of  an  injury  done  to 
him,  especially  when  directed  against  his  life,  ade- 
quate to  lOjOOW.  The  court  cannot  enter  into  stories 
of  private  scandal,  which  have  been  liberally  propa- 
gated on  both  sides.  This  is  the  light  in  which  the 
plaintiff  appears  upon  the  record  and  the  evidence. 
The  defendant  appeared  upon  evidence  to  be  exceed- 
ing wealthy,  and  well  able  to  sustain  such  a  verdict.'* 

We  can  safely  say  that  in  England  the  practice 
of  granting  new  trials  at  the  discretion  of  the  court 
for  miscarriages  of  the  jury,  including  the  award  of 
excessive  damages,  was  firmly  established  in  the  eigh- 
teenth century,  and  has  continued  unabated.  It  is  A 
part  of  the  common  law  of  England  adopted  in  the 
Territory  of  Missouri  on  the  19th  day  of  January, 
1816,  and  which  has  during  the  entire  period  of  our 
statehood  been  a  canon  of  constitutional  and  statutory 
interpretation  to  which  we  have  had  frecjuent  re- 
course. 

We  have  carefully  read  the  numerous  Missouri 
cases  to  which  counsel  for  appellant  has  referred,  and 
greatly  appreciate  the  industry  and  learning  he  has 
brought  to  our  aid.    They  all  deal  with  the  power  and 
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duty  of  this  court  with  respect  to  the  verdicts  of  juries ; 
but  we  find  in  them  no  authority  against  the  proposi- 
tion that  the  granting  or  refusing  of  new  trials  on  the 
ground  that  the  verdict  is  against  the  weight  of  the 
evidence  rests  peculiarly  with  the  judge  presiding  at 
the  trial,  and  that  this  discretion  will  not  be  ordinarily 
interfered  with  unless  it  appears  that  it  has  been  un- 
soundly or  arbitrarily  exercised.  This  rule  applies  to 
the  verdict  in  its  entirety,  without  reference  to  whether 
the  evidential  weakness  be  in  its  amount  or  in  some 
other  controlling  particular.  In  the  former  case,  jus- 
tice commends  the  practice  by  which  it  may  be  cor- 
rected by  the  action  of  the  party  for  whom  it  is  ren- 
dered, without  the  cost  and  delay  of  a  new  trial. 

It  follows  from  what  we  have  said  that  the  order 
of  the  circuit  court  for  the  city  of  St.  Louis  granting 
a  new  trial  must  be  affirmed,  and  the  cause  remanded 
for  further  proceedings.    Blair,  C,  concurs. 

PER  CURIAM— The  foregoing  opinion  of  Rrown, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


FREDERICK  S.  WANGER  et  al.  v.  JULIUS  MARR 
et  al.,  Appellants. 

Division   One,   Aprii    13,    1914. 

1.  WILLS:  Agreement  to  Malce:  Specific  Performance:  Requisite 
Proof.'  Although  wills  be  made  on  the  same  day  by  husband 
and  wife,  and  be  in  part  reciprocal,  nothing  on  their  faces 
indicating  that  either  is  other  than  an  ordinary  last  will  and 
testament,  the  evidence  to  warrant  specific  performance  on  the 
ground  that  they  were  made  in  accordance  with  a  contract, 
and  thus  rendered  irrevocable,  must  be  clear  and  convincing 
and  establish  an  agreement  definite  and  certain.  Presumptions 
will  not  take  the  place  of  proof.  [Bower  v.  Daniel,  198  Mo. 
1.  c.  325,  which  dealt  with  a  Joint  will  executed  by  husband 
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and  wife,  is  overruled  in  so  far  as  it  seems  to  say,  oMter^ 
that  a  preponderance  of  the  evidence  will  suffice,  and  that  the 
existence  of  an  agreement  may  be  presumed  from  the  joint 
will  itself.  LAMM,  J.,  dissents  from  this  particular  holding, 
on  the  jgro\7nds  that,  (1)  the  ruling  in  Bower  v.  Daniel  having 
to  do  with  a  joint  will,  the  overruling  of  its  holding  is  obiter 
in  this  case,  and  (2)  one  division  of  the  Supreme  Court  should 
not  attempt  to  overrule  the  other,  but  should  send  the  case  into 
Banc.] 


2.  :  :  :  :  Husband  and  Wife  Giv- 
ing Life  Estate  to  Each  Other.  Evidence  held  insufficient 
to  warrant  specific  performance  of  a  will  on  the  ground  that 
it  was  made  pursuant  to  a  binding  contract,  although  it  wa& 
made  on  the  same  day  a  will  was  made  by  the  wife  of  the 
alleged  testator  and  each  gave  the  other  a  life  estate  in  his 
or  her  lands. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  William 
D.  Rusk,  Judge. 

Bevebsed. 

Charles  H.  Mayer  for  appellants. 

The  court  erred  in  not  dismissing  plaintiffs*  bill 
at  the  close  of  the  evidence,  (a)  The  burden  was  upon 
the  plaintiffs  to  prove  that  John  Marr  and  Barbara 
Marr  entered  into  a  contract  by  the  terms  of  which 
John  Marr  agreed  that,  (1)  in  consideration  of  Bar- 
bara Marr  making  a  will  leaving  her  property  to  him 
for  life,  remainder  to  her  six  children,  (2)  John  Marr 
would  or  did  execute  a  will  leaving  his  property  to 
Barbara  Marr  for  life,  remainder  to  her  six  children, 
and  (3)  that  Barbara  Marr  executed  her  will  in  con- 
sideration either  of  John  Marr's  promise  to  make  such 
a  will  or  in  consideration  of  John  Marr  having  at  the 
time  executed  such  a  will.  Such  was  the  contract  al- 
leged by  plaintiffs,  and  such  did  they  allege  to  be  its 
terms,  (b)  It  was  necessary  to  prove  this  contract, 
and  the  terms  thereof,  by  evidence  so  strong,  cogent 
and  convincing  as  to  remove  and  exclude  every  doubt. 
Steele  v.  Steele,  161  Mo.  566;  Kinney  v.  Murray,  170 
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Mo.  674;  Charpiot  v.  Sigerson,  25  Mo.  63;  Wright  v. 
Tinsley,  30  Mo.  389;  Gupton  v.  Gupton,  47  Mo.  37; 
Sutton  V.  Hayden,  62  Mo^  101;  Sitton  v.  Shipp,  65  Mo. 
297;  Sharkey  v.  McDermott,  91  Mo.  647;  Davis  v.  Hen- 
dricks, 99  Mo.  478;  Rogers  v.  Wolfe,  104  Mo.  1;  Teats 
V.  Flanders,  118  Mo.  660;  Nowack  v.  Berger,  133  Mo. 
24;  Alexander  v.  Alexander,  150  Mo.  579;  Steele  v. 
Steele,  161  Mo.  566;  Lynn  v.  Hockaday,  162  Mo.  Ill; 
McElvain  v.  McElvain,  171  Mo.  244.  (c)  PlaintiflFs 
not  only  had  to  prove  some  agreement,  but  the  bur- 
den was  upon  them  to  establish  the  terms  of  the  agree- 
ment. Davis  V.  Hendricks,  99  Mo.  478.  (d)  Even  if 
the  unsatisfactory  evidence  of  W.  R.  Porter  should  be 
considered  su£Scient  to  establish,  as  facts,  that  the 
wills  were  executed  on  the  same  day  and  that  they 
were  similar  in  their  provisions,  no  presumption  is 
raised  that  the  wills  were  executed  in  pursuance  of  the 
contract  alleged.  Edson  v.  Parsons,  85  Hun,  263 ;  Ed- 
son  V.  Parsons,  155  N.  Y.  555;  GaU  v.  Gall,  19  N.  Y. 
Supp.  332.  (e)  The  statement  of  the  witness  Stegall, 
that  John  Marr  stated  to  him  that  **they  had  agreed 
as  to  what  they  wanted  in  their  wills,'*  is  no  proof 
whatever  that  the  will  of  Barbara  Marr  was  executed 
in  consideration  of  John  Marr  executing  a  similar  will, 
or  any  will.  The  court  will  not  guess  as  to  the  terms 
of  the  agreement. 

John  E.  Dolman  for  respondents. 

This  class  of  cases  is  distinguishable  from  that 
class  of  cases  cited  by  the  appellant  in  which  a  stran- 
ger in  blood  seeks  under  an  alleged  parol  agreement 
with  the  deceased  to  take  the  property  from  the  lat- 
ter's  heirs,  in  that  in  such  cases  the  evidence  must  be 
clear  and  convincing  in  order  to  the  enforcement  of  the 
will,  while  in  this  class  of  cases  a  preponderance  of  the 
evidence  will  suflBce;  and  when  a  husband  and  wife 
make  mutual  wills  it  may  be  presumed  from  the  wills 
themselves  that  the  provisions  made  by  the  one  were 
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induced  by  the  provisions  made  by  the  other.  Bower 
V.  Daniel,  198  Mo.  289;  Carmichael  v.  Carmichael,  72 
Mich.  76;  Dufour  v.  Percira,  1  Dick.  Ch.  419. 

BLAIE,  C— February  5,  1895,  John  and  Barbara 
Marr,  husband  and  wife,  executed  wills.  By  these 
each  was  given  a  life  estate  in  the  property  of  the 
other  and  the  remainder  was  devised  to  plaintiffs  and 
defendant  as  hereinafter  more  fully  explained.  In 
February,  1897,  John  Marr  executed  a  second  will. 
In  1898  Barbara  Marr  died.  John  Marr  took  posses- 
sion of  her  land.  In  1906  he  executed  a  third  will  and 
thereafter  died. 

The  petition  alleges  the  two  wills  of  February  5, 
1895,  were  executed  pursuant  to  a  contract  between 
John  and  Barbara,  and  prays  the  specific  perform- 
ance thereof.  Defendant  appeals  from  a  decree  for 
plaintiffs. 

John  Marr  was  Barbara's  second  husband,  and 
defendant  is  their  only  child.  By  her  former  marriage 
Barbara  had  five  children,  plaintiffs  herein. 

The  petition  alleged  John  Marr  had  failed  to  invest 
certain  moneys  of  his  wife  as  she  directed  but  invested 
^them  in  his  own  name,  and  the  wife  desiring  that  her 
children  should  share  alike  in  her  property  and  that 
of  John,  her  husband,  demanded,  and  he  agreed,  ^^that 
each  of  them  should,  respectively,  by  last  will  and  tes- 
tament, so  devise  and  beqtieath  the  property  that  the 
survivor  should  enjoy  the  use  and  benefit  thereof  dur- 
ing life,  and  that  upon  the  death  of  the  survivor  the 
entire  property  owned  by  each  at  the  time  of  his  or 
her  death  should  go  to  and  become  vested  in  the  said 
six  children  of  Barbara  Wanger  Marr,  absolutely," 
and  alleges  that  the  wills  executed  February  5,  1895, 
sprang  from  and  were  designed  to  carry  out  this  agree- 
ment. Of  these  wills  that  of  Barbara  was  in  evidence ; 
that  of  John  was  not,  parol  evidence  being  offered 
to  show  its  contents. 
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By  the  will  he  executed  in  February,  1897,  John 
Marr  gave  to  Barbara,  his  wife,  a  life  estate  in  his 
property,  with  remainder  to  defendant.  The  will  John 
Marr  executed  in  1906  differed  from  that  executed  in 
1897  only  in  that  plaintiffs  are  named  therein  and 
given  one  dollar  each. 

February  5,  1895,  Barbara  Marr  owned  280  acres 
of  land.  By  her  will  of  that  date  she  gave  her  husband 
a  life  estate  in  the  tract,  with  remainder  to  her  six  chil- 
dren, plaintiffs  and  defendant  herein.  This  will 
makes  no  provision  as  to  Barbara's  personalty,  if 
any,  and  none  as  to  subsequently  acquired  property. 

The  will  executed  by  John  Marr  on  the  same  date 
not  being  produced,  one  of  the  witnesses  thereto  and 
the  draftsman  were  <5alled  to  prove  its  execution  and 
contents.    The  other  witness  to  the  will  was  dead. 

Mr.  Stigall,  the  draftsman,  testified  he  drew  the 
two  wills  and  that  both  were  executed  at  the  same  time 
and  place.  This  witness  further  testified  he  remem- 
bered that  John  Marr  in  his  will  devised  his  forty 
acres  of  land  to  Julius,  defendant  herein,  subject  to  a 
life  estate  in  Barbara,  John's  wife,  but  did  not  remem- 
ber what  disposition  the  will  made  of  John's  person- 
alty. Witness  was  shown  John  Marr's  will  executed  in 
1897  and  testified  he  wrote  that  will  but  had  forgot- 
ten doing  so;  that  he  remembered  writing  only  one 
will  for  John  Marr.  He  said  his  memory  was  bad  as 
to  one  will  or  the  other,  fie  further  testified  he  did 
not  remember  anything  in  the  will  of  February  5, 1895, 
different  from  that  executed  in  1897.  This  witness 
further  testified :  *  *  Q.  I  wish  you  would  tell  the  court 
what,  if  anything,  John  Marr  said  to  you  with  refer- 
ence to  any  agreement  between  him  and  his  wife  prior 
to  the  time  these  wills  were  madet  A.  I  don't  think 
he  ever  said  anything  about  an  agreement.  Q.  What 
did  he  say!  A.  He  was  down  at  my  store,  talked  to 
me  a  time  or  two,  or  three  or  four;  he  wanted  me  to 
write  the  wills.    Q.    Then  did  you  speak  to  him  about 
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itt  A.  No,  sir;  I  never  did  speak  to  him  about  it;  he 
came  down  one  morning  and  said  they  had  agreed  as 
to  what  they  wanted  in  the  wills ;  it  was  a  damp,  driz- 
zling, rainy  morning,  and  I  told  him  I  would  lock  the 
store  and  go  up  and  write  the  wills ;  I  went  and  did  so. 
Q.  Did  he  at  any  time  prior  to  the  time  you  made 
these  wills  tell  you  they  had  not  yet  agreed  upon  what 
they  wanted?  A.  Well,  yes;  he  would  speak  about 
wanting  me  to  write  the  wills,  but  hadn't  agreed  just 
how  they  wanted  them  written,  but  never  mentioned 
any  terms  to  me.  Q.  How  many  times  did  he  tell  you 
they  hadn't  agreed!  A.  He  spoke  to  me  two  or  three 
times  about  it  Q.  That  they  hadn't  agreed  upon  the 
terms  of  the  willt    A.    Yes,  sir." 

On  cross-examination  he  testified :  *  *  Q.  When  you 
say  to  the  court  Mr.  Marr  told  you  they  had  not  agreed 
on  the  terms  of  the  will,  you  don't  mean  that  they  were 
agreeing  as  between  themselves,  but  were  discussing 
the  will,  as  to  what  they  would  put  in  itt  A.  I  don't 
know  what  they  meant ;  no  idea  it  was  to  be  the  terms 
of  the  will,  not  a  thing.  Q.  And  he  never  said  any- 
thing to  you  indicating  that  they  had  any  agreement 
between  themselves  or  the  terms  of  the  agreement?  A. 
Just  made  the  statement  that  they  hadn't  agreed  upon 
the  will.  Q.  You  don't  know  whether  there  was  any 
agreement  between  them  or  not?  A.  Never  heard  a 
word  spoken  of  it." 

Porter,  one  of  the  witnesses  to  the  wills,  testi- 
fied: **Q.  Tell  the  court  as  near  as  you  can  recollect 
what  was  in  the  will  of  Mr.  Marr?  A.  As  near  as  I 
can  recollect  word  for  word  as  it  was,  was  that  there 
was  forty  acres  individual  land  that  he  willed  to  his 
son  without  any  restrictions  any  way  at  all,  and  he  made 
provision — ^in  the  first  place,  so  I  can  make  it  a  little 
plainer,  they  made  her  will  first,  and  in  her  will,  why, 
she  left  the  use  of  all  her  property  to  him  his  lifetime, 
provided  that  he  outlived  her ;  he  done  the  same  thing 
with  her,  if  she  outlived  him;  she  had  the  use  of  his 
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property,  and  to  the  best  of  my  recollection  is  that  at 
the  time  of  his  death  or  her  death,  when  they  was  both 
done  with  it,  then  it  was  to  be  eqnally  divided  amongst 
the  children,  whatever  they  might  have — I  believe  the 
will  said,  *  Whatever  they  might  have/  That  is  as  near 
as  I  know.  Q.  Excepting  the  forty  acres!  A.  The 
forty  acres  was  individual  property  and  that  went  to 
Julius.  Q.  That  went  to  Julius  t  A.  Without  restric- 
tions. Q.  And  the  balance  of  the  property  was  to  be 
divided  equally  amongst  the  children?  A.  Yes,  when 
they  was  both  done  with  it,  and  her  will  was  the  same; 
they  were  both  exactly  alike,  except  the  forty  acres 
of  land,  as  near  as  I  can  recollect. '* 

Porter  also  testified  he  knew  nothing  about  any 
agreement  between  Mr.  and  Mrs.  Marr  or  why  they 
made  the  wills  he  witnessed. 

Plaintiffs  offered  to  prove  by  each  of  themselves 
that  after  the  death  of  their  mother,  Mrs.  Marr,  and 
at  the  time  her  will  was  read,  John  Marr  said  to  the 
six  children:  **I  have  made  a  will  in  which  I  have 
provided  for  you  just  the  same — are  you  satisfied?'' 
and  they  all  said  yes. 

There  was  no  substantial  evidence  supporting  the 
allegations  of  the  petition  to  the  effect  that  John  Marr 
had  used  some  of  his  wife's  money  without  her  au- 
thority and  was  indebted  to  her  prior  to  the  making  of 
the  wills  of  1895.  The  trial  court  expressly  found 
against  plaintiffs  on  this  issue. 

We  understand  counsel  to  agree  that  when  joint 
and  mutual  wills  are  executed  pursuant  to  a  definite 
contract,  upon  sufficient  consideration,  and  one  testa- 
tor dies  and  the  other  takes  under  his  will,  equity  will, 
to  prevent  fraud,  specifically  enforce  the  contract ;  and 
to  agree  that  there  must  be  such  a  contract  before 
equity  will  intervene. 

The  question  in  this  case  is  whether  there  was  an 
enforcible  contract  between  John  and  Barbara  Marr 
pursuant  to  which  they  executed  their  wills  in  Febru- 
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aiy,  18J95.  A  preliminary  question  debated  is  as  to  the 
quantum  of  evidence  necessary  to  establish  such  a  con- 
tract or  agreement. 

I.  There  is  no  pretense  there  is  or  was  anything 
on  the  face  of  either  of  the  wills  indicating  it  is  other 
than  an  ordinary  last  will  and  testament.  The  effort 
in  this  case  is  to  establish  by  parol  and 
Mgreement  extraneous  evidence  a  contract  so  affect- 
a°  wHh*  ^S  John  Marr 's  will  that  equity  will  deny 

Specific  ^  to  him  the  power  to  revoke.  Revocability 
Proof.'^"'*"^*'  is  one  of  the  distinctive  characteristics  of 
wills.  It  is  necessary  to  inquire  as  to  the 
quantum  of  evidence  essential  to  establish  a  contract 
or  agreement  of  such  character  as  to  warrant  a  court 
of  equity  in  granting  relief  like  that  sought  in  this 
case. 

Specific  performance  in  this  case  must  be  decreed, 
if  at  all,  upon  the  theory  that  there  was  an  agree- 
ment not  expressed  in  the  wills  themselves  and  incon- 
sistent with  their  nature  as  wills  and  of  such  character 
as  to  transform  that  which  on  its  face  is  a  will  into  an 
irrevocable  compact  On  principle  the  usual  rule  ap- 
plied in  other  cases  in  which  it  is  sought  to  specifically 
enforce  an  oral  contract  in  the  face  of  a  writing  cov- 
ering the  same  subject  matter  and  inconsistent  with 
such  contract  ought  to  govern  in  weighing  the  evi- 
dence in  this  case.  For  this  conclusion  there  is  ample 
authority. 

In  New  York  it  is  held  that  the  rule  applied  in 
suits  to  enforce  an  agreement  to  devise  property  in  a 
particular  way  is,  as  to  the  character  and  weight  of 
the  evidence  required,  applicable  in  cases  in  which  it 
is  sought  to  establish  the  making  of  mutual  wills  pur- 
suant to  contract.  In  Edson  v.  Parsons,  155  N.  Y.  1.  c. 
568,  among  other  things,  the  court  said:  **A  general 
maxim,  which  equity  recognizes,  is  that  a  testator  ^s 
will  is  ambulatory  until  his  death.    It  is  a  disposition 
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of  property  which  neither  can  nor  is  supposed  to  take 
effect  until  after  death.  I  think  it  needs  no  further 
argument  to  show  that  to  attribute  to  a  will  the  qual- 
ity of  irrevocability  demands  the  most  indisputable 
evidence  of  the  agreement  which  is  relied  upon  to 
change  its  ambulatory  nature,  and  that  presumptions 
will  not,  and  should  not,  take  the  place  of  proof/' 

In  Wilson  v.  Qordon,  73  S.  C.  1.  c.  160,  it  was  said : 
**Such  contracts  may  be  established  by  direct  proof  of 
an  express  promise  or  inferred  as  a  conclusion  of  fact 
from  the  circumstances  surrounding  the  parties.  But 
where  a  contract  to  make  or  not  to  revoke  a  will  is  set 
up  there  are  strong  reasons  for  requiring  an  agree- 
ment definite  and  certain,  established  by  evidence  clear 
and  convincing.  *' 

Speaking  of  such  contract,  the  Supreme  Court  of 
Oregon,  in  Sappingfield  v.  King,  49  Oregon,  1.  c.  109, 
110,  said:  **In  such  case  the  agreement  must  be  cer- 
tain and  definite  and  the  court  must  have  full  and  sat- 
isfactory proof  of  if 

In  Herrick  v.  Snyder,  27  Misc.  Eep.  1.  c.  464,  it 
was  said  that  an  agreement  between  husband  and  wife 
for  mutual  wills  **must  be  very  convincingly  proved,'' 
and  the  same  rule  was  approved  in  Everdell  v.  Hill,  27 
Misc.  Eep.  1.  c.  287. 

In  Albery  v.  Sessions,  2  Ohio  N.  P.  1.  c.  240,  the 
court  said:  ''The  existence  and  terms  of  the  contract 
must  be  established  by  the  most  clear  and  satisfactory 
evidence." 

In  Coveney  v.  Conlin,  20  App.  Cases,  1.  c.  328,  it 
was  held  that  ''the  agreement  must  be  complete,  defi- 
nite in  its  terms,  and  proved  with  clearness  and  cer- 
tainty." 

No  authority  to  the  contrary  has  come  to  our  at- 
tention unless  what  is  said  in  the  case  of  Bower  v. 
Daniel,  198  Mo.  1.  c.  325  is  to  be  so  considered.  In 
that  case  the  will  involved  was  a  single  instrument  ex- 
ecuted both  by  husband  and  wife,  and  in  the  course 
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of  the  opinion  Division  No.  Two  of  this  court  said: 
**This  class  of  cases  is  distinguishable  from  that  class 
in  which  a  stranger  in  blood  seeks,  under  an  alleged 
parol  agreement  with  the  deceased,  to  take  the  prop- 
erty of  the  latter 's  heirs,  in  that  in  such  cases  the  evi- 
dence must  be  clear  and  convincing  in  order  to  the  en- 
forcement of  the  will,  while  in  this  class  of  cases  a 
preponderance  of  the  evidence  will  suflSce.  In  the  case 
at  bar  the  intention  of  the  husband  and  wife  is  clearly 
shown  by  the  joint  will.  In  Dufour  v.  Pereira,  1  Dick^ 
Ch.  419,  it  is  held  that  when  a  husband  and  wife  make 
a  joint  will  of  their  separate  properties,  it  may  be  pre- 
sumed from  the  will  itself  that  the  provisions  made  by 
the  one  were  induced  by  the  provisions 'made  by  the 
other.  As  was  said  in  Carmichael  v.  Carmichael,  72 
Mich.  76:  *We  have  no  doubt  from  the  two  wills  that 
the  mother  and  father  came  to  a  mutual  understanding ; 
.  .  .  that  the  making  of  one  will  was  an  inducement 
to  the  making  of  the  other.*  '* 

In  this  it  appears  the  court  seems  to  have  con- 
fused two  questions,  i.  e.,  (1)  that  as  to  the  quantum  of 
evidence  necessary  to  prove  the  agreement  relied  up- 
on, and  (2)  that  as  to  whether  the  fact  that  the  hus- 
band and  wife  executed  a  single  instrument  as  a  will 
reciprocally  disposing  of  the  property  of  both  was  suf- 
ficient evidence  of  such  agreement,  whatever  the  rule 
as  to  the  weight  of  evidence  required. 

The  fact  is,  neither  bf  those  questions  was  pre- 
sented for  decision  in  that  case.  The  trial  court  had 
expressly  found  the  joint  will  was  executed  by  the 
husband  and  wife  pursuant  to  a  compromise  agree- 
ment settling  differences  between  them  as  to  the  pro- 
visions to  be  made  for  their  children  and  that  it  was 
made  in  consideration  of  mutual  concessions.  The  rec- 
ord did  not  show  that  the  bill  of  exceptions  had  even 
been  filed  and  the  court  expressly  held  the  bill  was 
not  before  it  and  the  evidence  could  not  be  considered. 
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It  also  held  that  the  trial  court's   findings   must  be 
treated  as  a  special  verdict. 

In  these  circumstances  what  the  court  said  re- 
specting the  weight  of  evidence  necessary  to  establish 
the  contract  set  up  and  respecting  the  sufficiency  of  the 
will  itself  to  show  such  a  contract  was  obiter. 

What  was  said  as  to  the  weight  of  evidence  neces- 
sary is  supported  by  neither  principle  nor  authority  but 
is  directly  opposed  to  both,  and  so  much  of  that  de- 
cision as  holds  that  a  mere  preponderance  of  evidence 
is  enough  to  prove  an  agreement  like  that  relied  on  in 
this  case  and  in  that  is  overruled. 

So  far  as  that  case  holds  that  the  execution  of  a 
joint  will  is  enough  in  itself  to  show  an  agreement  of 
the  sort  mentioned,  it  is  not  supported  by  the  authori- 
ties cited.  In  Dufour  v.  Pereira  the  **will  was  in  an 
instrument  which  was  jointly  executed  by  the  husband 
and  wife,  and  while  not  a  conclusive  it  was  a  very  ma- 
terial circumstance  to  be  considered '^  (Edson  v.  Par- 
sons, supra,  1.  c.  568),  and  **the  will  itself  contained 
words  indicating  an  intention  to  make  a  binding  con- 
tract'' (Wilson  V.  Gordon,  73  S.  C.  64),  and  the  sur 
rounding  circumstances  were  also  significant. 

By  inadvertence  the  court  in  Bower  v.  Daniel,  in 
quoting  from  Carmichael  v.  Carmichael,  72  Mich  1. 
c.  83,  omitted  words  which,  when  included,  end  the  use- 
fulness of  that  decision  as  support  for  the  conclusion 
in  aid  of  which  the  court  cited  it.  The  Michigan  court 
said:  '*We  have  no  doubt  from  the  two  wills  and 
their  terms,  and  the  oral  evidence  connecting  them, 
that  the  father  and  mother  came  to  a  mutual  under- 
standing," etc.  The  italicized  words  the  court  in 
Bower  v.  Daniel  overlooked  in  quoting  from  the  Car- 
michael case.  Those  words  show  there  was  oral  evi- 
dence in  the  case  upon  which  the  court  relied  in  part* 
for  its  conclusion.  The  existence  of  an  oral  agree- 
ment pursuant  to  which  the  wills  considered  in  that 
case  were  alleged  to  have  been  executed  was  in  issue 
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and  the  oral  evidence  on  this  issue  is  not  stated  in  the 
opinion. 

That  case  is  no  authority  for  the  second  mentioned 
position  taken  by  this  court  in  Bower  v.  Daniel. 

As  said  in  a  quotation  above  set  out  from  Edson 
V.  Parsons,  the  simple  fact  that  husband  and  wife  ex- 
ecuted a  single  instrument  as  their  will  is  evidence  of 
an  agreement,  but,  alone,  is  not  conclusive.  In  so  far 
as  Bower  v.  Daniel  intimates  the  contrary  it  is  over- 
ruled. 

This  question  is  discussed  because  of  the  conten- 
tion that  the  rule  stated  in  Bower  v.  Daniel  is  the  law 
and  the  further  contention  that  the  same  rule  applies 
with  equal  force  to  separate  wills,  reciprocal  in  charac- 
ter, executed  simultaneously  by  husband  and  wife. 

We  hold  that  what  is  said  on  the  subject  in  Bower 
V.  Daniel  is  not  the  law,  and,  further,  that  the  recipro- 
cal character  of  separate  wills,  if  proved,  is  not  so 
significant  evidence  that  they  were  executed  pursuant 
to  contract  as  is  the  execution  in  a  single  instrument 
of  the  joint  will  of  husband  and  wife.  This  is  evident 
from  the  mere  statement  of  the  case. 

II.  In  order  for  this  decree  to  stand  it  must  ap- 
pear that  the  wills  of  John  and  Barbara  Marr  were  ex- 
ecuted pursuant  to  a  contract  supported  by 
a  sufficient  consideration,  and  certain  and 
definite  in  its  terms.  [40  Cyc,  p.  2118.]  While  direct 
evidence  of  the  existence  of  such  a  contract  is  not  in- 
dispensable, yet  the  contract  must  be  proved  by  evi- 
dence measuring  up  to  the  standard  fixed  by  the  au- 
thorities cited  and  principles  adverted  to  in  the  pre- 
ceding paragraph.  Is  such  a  contract  so  proved  in  this 
case! 

The  witness  Porter  knew  nothing  and  heard  noth- 
ing of  any  agreement  between  Barbara  and  John  re- 
lating to  the  wills  they  executed  and  he  witnessed 
February  5,  1896.    The  testimony  of  the  witness  Sti- 
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gall  that  John  Marr  told  him  he  and  his  wife  had 
''agreed^'  upon  what  they  wanted  in  the  wills  is  to  be 
understood  in  the  light  of  allhis  testimony. 

First,  in  answer  to  a  direct  question,  the  witness 
said  he  didn't  ** think  he  [John  Marr]  ever  said  any- 
thing about  an  agreement,"  and  subsequently  he  testi- 
fied he  **  never  heard  a  word  spoken  of "  an  agreement 
between  John  and  Barbara.  Again  Stigall  testified  he 
did  not  remember  anything  in  John  Marr's  will  of 
February  5, 1895,  different  from  the  will  of  February, 
1897,  which  was  in  evidence,  and  that  will  gave  to  JuU- 
us  Marr  the  property  plaintiffs  are  now  seeking  to 
recover.  Stigall  drew  both  wills.  His  testimony  and 
the  will  of  1897,  drawn  by  him,  indicate  he  is  a  man 
of  intelligence.  It  is  strange,  if  he  knew  of  any  agree- 
ment carried  into  effect  by  the  will  of  1895  and  vio- 
lated by  the  will  of  1897,  that  he  should  have  utterly 
forgotten  drawing  the  will  of  1897.  It  was  admitted 
by  him  to  be  in  his  handwriting.  It  is  reasonable  to 
suppose  that  if  he  knew  the  will  of  1895  was  drawn  to 
carry  out  a  contract  between  Barbara  and  John,  the 
will  of  1897,  separately  executed  by  John,  would  not 
have  been  likely  to  have  escaped  the  memory  of  the 
witness  entirely  if  it  differed  from  the  former  will  in 
any  material  respect. 

The  statement  of  John  Marr  to  which  plaintiffs 
offered  to  testify  had  no  bearing  upon  the  question  of 
the  existence  of  an  agreement  between  John  and  Bar- 
bara and,  if  made,  is  directly  contradicted  by  the  wit- 
nesses Stigall  and  Porter  who  testify  John  Marr's 
will  gave  defendant  the  forty  acres  John  owned. 

The  testimony  of  Porter  that  the  wills  each  con- 
tained a  provision  that  '* whatever  they  might  have** 
except  John's  forty  acres,  was  to  be  divided  among  the 
six  children,  is  of  little  weight  in  view  of  his  further 
testimony  that  both  wills  were  ** exactly  alike'*  in  this 
respect,  **as  near  as  he  could  recollect,"  and  of  the 
further  fact  that  Barbara  Marr's  will,  offered  in  evi- 
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dence,  contained  no  such  language,  but  merely  disposed 
of  280  acres  of  land  without  reference  to  any  other 
property  she  had,  if  any,  or  might  thereafter  acquire. 

Further,  plaintijBfs  plead  a  contract  whereby  all 
the  property  of  John  and  Barbara  was,  after  the  death 
of  both,  to  be  divided  equally  among  the  six  children, 
plaintiffs  and  defendant.  Plaintiffs  clearly  proved 
that  the  will  of  John  Marr,  contract  or  no  contract, 
was  not  drawn  on  that  theory.  Porter  and  Stigall  both 
testified  that  by  his  will  he  gave  the  remainder  in  his 
forty  acres  to  defendant  solely. 

Under  the  will  of  Barbara  Marr,  John  Marr  took 
nothing  to  which  he  was  not  entitled  as  tenant  by  the 
curtesy.  The  remainder  in  Barbara's  land  was  given 
to  her  six  children.  Under  John  Marr's  will  his  prop- 
erty goes  to  his  only  son. 

The  fact  the  wills  were  made  on  the  same  day  and 
that  in  each  the  maker  of  the  other  was  given  a  like 
estate  in  the  property  devised  is  evidence  of  concert 
of  action  but  not  suflScient  to  prove  the  existence  of  a 
binding  contract. 

There  is  not  suflScient  evidence  there  was  any 
agreement  and  no  satisfactory  evidence  of  what  the 
will  of  John  Marr  contained,  even  could  it  be  assumed 
it  was  executed  pursuant  to  some  agreement. 

In  these  circumstances  a  court  of  equity  has  no 
power  to  decree  specific  performance.  The  decree  is 
reversed.  Brown,  C,  having  been  of  counsel,  not  sit- 
ting. 

PER  CURIAM.— The  foregoing  opinion  ofi  ^tAiB, 
C,  is  adopted  as  the  opinion  of  the  court.  Ail  tne 
judges  concur.    Lamm,  J.,  in  separate  opinion. 

CONCURRING  OPINION. 

LAMM,  J. — The  following  observations  are  sub- 
mitted. In  the  instant  case  the  doctrines  of  Bower  v. 
Daniel,  198  Mo.  289,  are  exploded  in  certain  particu*- 
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lars.  It  is  held  in  the  instant  case  that  what  is  said  in 
that  case  on  the  qtumtum  of  proof  necessary  to  enforce 
the  performance  in  specie  of  a  joint  will  as  against  a 
party  who  enjoyed  benefits  thereunder  is  obiter  dictum 
because  (the  learned  Commissioner  says)  the  evidence 
did  not  come  np,  absent  a  proper  abstract  in  that  case, 
hence  Division  Two  had  not  before  it  the  question  of  the 
amount  and  sufficiency  of  the  evidence.  As  to  that  I 
say: 

Whether  the  observations  of  Division  Two  in  that 
behalf  in  the  Bower-Daniel  case  were  obiter  dicta 
pure  and  simple,  or  obiter  at  all,  or  merely  obiter  of 
such  a  class  that  the  line  of  demarcation  between  them 
and  sound  exposition  is  shadowy,  it  is  not  my  purpose 
to  discuss.  What  1  do  say  is  that  the  criticism  of  that 
Bower-Daniel  case  in  the  instant  case  on  the  question 
suggested  is  itself  unmistakable  and  palpable  obiter. 
It  is  obiter  against  obiter  if  the  Bower-Daniel  case 
eide-stepped  into  obiter  at  all.  Now  obiter  against 
obiter  merely  setteth  the  matter  at  large  and  avails 
nothing.  Observe,  the  instant  case  is  not  one  concern- 
ing a  **  joint  will;^'  ergo,  has  nothing  to  do  with  quan- 
tum or  character  of  proof  necessary  to  specifically  en- 
force such  a  will. 

If  the  mere  fact  of  executing  a  joint  will  is  not  of 
itself  sufficient  to  establish  an  agreement  to  make  re- 
ciprocal wills  and  does  not  thereby  make  one  will  a 
consideration  for  the  other,  so  that  the  joint  will  is  no 
longer  ambulatory  so  far  as  the  party  who  has  received 
benefits  thereunder  is  concerned,  then  we  should  so 
rule  in  some  case  where  the  question  is  held  in  judg- 
ment as  decisive  and  not  in  a  case  where  there  is  no 
such  will  or  question,  as  here,  for  self-evidently  a  joint 
will  stands  on  a  different  foot  than  two  wills  that  hap- 
pen to  be  executed  cotemporaneously. 

Besides  that,  one  division  of  this  court  should  not 
attempt  to  overrule  the  other  without  sending  the  case 
into  banc,  whereby  the  court  as  a  whole  can  be  made  to 
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speak  a  single  authoritative  voice  and  not  a  double  one 
as  we  win  now  do.  The  mischief  of  doing  that  way  is 
animadverted  upon  in  Qass  v.  Evans,  244  Mo.  1.  c.  352. 
To  sail  well  the  two  wings  of  the  court  should  flap  to- 
gether. (I  use  the  figure  merely  to  illustrate,  and  not 
to  designate  the  court  as  a  bird.)  The  theory  that  one 
division  of  this  court  can  overrule  the  other  is  unsound 
and  tends  to  chaos.  The  correct  course  is  pointed  out 
in  Feller  v.  Lee,  225  Mo.  1.  c.  334. 

I  agree  to  the  final  conclusion  reached  in  the  in- 
stant case,  but  dissent  from  that  part  of  the  opinion 
overruling  the  Bower-Daniel  case. 


FREDERICK  S.  WANGER  et  al.  v.  JULIUS  MARR 
et  al..  Appellants. 

Division   One,   April    13,   1914. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  Wm.  D. 
Rusk,  Judge. 

Revebsed. 

Chas.  H.  Mayer  for  appellants. 
John  E.  Dolman  for  respondents. 

BLAIR,  C— This  is  a  second  appeal  taken  in  the 
case  of  Wanger  v.  Marr,  decided  this  day. 

It  appears  that  the  court  amended  its  judgment, 
apparently  without  notice,  after  the  motions  for  new 
trial  and  in  arrest  were  overruled,  so  as  to  show  the  ap- 
pointment of  a  referee  in  the  original  judgment.  On 
motion  this  amendment  was  eliminated  and  a  referee 
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appointed  under  a  separate  order.    It  is  supposed  this 
leaves  two  judgments  in  the  record. 

For  the  reasons  given  in  Wanger  v.  Marr,  ante,  p. 
482,  and  to  prevent  any  uncertainty  in  the  record,  an 
order  of  reversal  is  entered  on  this  appeal  also.  Re- 
versed.   Brown,  C,  having  been  of  counsel,  not  sitting. 

PER  CURIAM— The  foregoing  opinion  of  Blaib 
C,  is  adopted  as  the  opinion  of  the  Court  All  the 
judges  concur. 


OSCAR  KEELINE  v.  FRED  SEALY  and  MARY  F. 
SHAWHAN,  Appellants. 

Division  One,   April    13,   1914. 

1.  HOMESTEAD:  Residence:  Deed  Recorded.  The  recording  of 
the  deed  to  property  and  residence  there  by  a  woman  and  her 
son  thereafter,  constitute  the  property  her  homestead. 


:  Continuity:  Conveyance.  The  conveyance  of  a  home- 
stead to  another,  followed  by  a  reconveyance,  with  no  inde- 
pendent consideration  for  either  deed,  does  not  break  the  con- 
tinuity of  the  homestead  right 


:  Abandonment.  Homestead  statutes  should  be  liber- 
ally construed,  and  there  is  no  feature  in  which  the  propriety 
of  such  construction  is  more  evident  than  in  questions  relating 
to  abandonment  Nor  is  it  sufficient  that  homes  already  ac- 
quired and  paid  for  be  protected  from  sale;  it  is  as  important 
that  the  people  be  protected  in  acquiring  and  paying  for  them. 
Sometimes  it  is  necessary  to  seek  employment  elsewhere  for 
that  purpose,  and  when  this  is  done  in  good  faith  to  give 
effect  to  the  reason  of  the  statute,  there  is  no  more  reason 
why  the  homestead  should  be  forfeited  than  that  the  home- 
stead Inchoate  after  the  filing  of  the  deed  should  be  forfeited 
by  delay  in  constructing  a  dwelling. 


:  :  Judgment  Lien:  Ejectment:  Instruc- 
tions. Where  a  Judgment  was  recovered  September  29,  1906, 
against  M.  J.,  who  owned  certain  property  which  she  claims 
was   her   homestead   and   which   she   continued   to   hold   until 
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January  16,  1907,  when  she  conveyed  it  to  her  father,  and 
the  judgment  creditor  had  the  sheriff  sell  the  property  and 
now  brings  ejectment,  an  instruction  for  plaintiff  was  erroneous 
which  told  the  jury  that  under  the  law  and  the  undisputed 
evidence  the  judgment  became  a  lien  on  the  real  estate  of 
M.  J.  from  the  date  of  its  rendition,  "unless  you  find  that 
said  real  estate  was  her  homestead  as  stated  in  these  instruc- 
tions and  continued  so  to  be  for  three  years  from  that  date  and 
that  any  sale  or  transfer  of  any  real  estate  by  M.  J.  during 
said  three  years  did  not  affect  said  lien,  .  .  .  and  that 
unless  you  find  that  said  real  estate  was  her  homestead  as 
stated  in  these  instructions,  such  real  estate  was  subject  to 
levy  and  sale  under  execution  to  satisfy  said  judgment  at  any 
time  within  said  three  years  regardless  of  such  transfers." 
Such  instruction  told  the  jury  that  to  take  precedence  of  the 
lien  of  the  judgment  the  homestead  must  continue  during  the 
entire  three  years  of  its  life,  and  that  its  sale  would  subject 
it  to  the  judgment  lien. 


:  :  Presumptions:  Burden  of  Proof:  instruc- 
tions. Once  a  piece  of  property  has  become  a  homestead,  that 
status  is  presumed  to  continue  until  the  contrary  appears,  and 
the  burden  of  showing  abandonment  rests  upon  him  who  would 
subject  the  property  to  a  judgment  lien.  Therefore,  where  a 
woman  moved  away  from  property  in  which  she  had  estab- 
lished a  homestead,  in  order  to  devote  her  attention  to  a 
hotel  in  which  she  had  an  interest  and  which  was  running 
down  from  lack  of  attention,  *  and  she  never  returned  to  the 
property  but  afterward  conveyed  it  to  her  father,  having  in  the 
meantime  kept  several  rooming  houses  but  having  acquired 
no  other  home,  it  was  error  in  this  action  in  ejectment  to 
instruct  the  jury  that  her  removal  from  the  property  con- 
stituted a  prima-facie  case  of  abandonment  of  the  homestead, 
raised  a  presumption  against  her  claim,  and  put  the  burden 
on  her  of  showing  an  intention  to  return,  and  that  the  removal 
was  only  temporary  in  its  nature  and  with  the  incident  inten- 
tion of  reoccupancy. 


:  :  Intent:  Instructions:  "Facts  and  Circum- 
stances in  the  Case."  In  this  action  in  ejectment  the  plain- 
tiff claims  through  a  sheriff's  deed  made  pursuant  to  a  sale 
under  a  judgment  obtained  against  the  defendant  September 
29,  1906.  Defendant  claims  a  homestead,  and  it  appears  that 
she  had  lived  in  the  property,  but  that  in  1905  she  had  left  it 
in  order  to  devote  her  attention  to  a  hotel  in  which  she  owned 
an  interest  and  which  was  running  down  from  lack  of  atten- 
tion, and  that  she  did  not  return  to  the  homestead  property, 
but  sold  it  January  16,  1907,  having  in  the  meantime  kept 
several  rooming  houses  but  having  acquired  no  other  home. 
Although  as  the  case  shaped  itself  it  has  no  bearing  on  th<^ 
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real  issues,  testimony  was  introduced  to  show  that  a  part 
of  the  purchase  price  of  the  property  in  question  was  obtained 
by  a  sale  of  the  woman's  prior  homestead;  and  she  was  cross- 
examined  with  the  evident  intent  of  showing  that  her  rooming 
houses  were  really  bawdyhouses,  but  there  is  no  showing  that 
such  was  the  case,  at  least  prior  to  the  date  when  she  sold 
the  homestead  property.  Held,  that  it  was  error  to  iactruct 
the  jury  that  in  finding  whether  there  was  an  abandonmaat  of 
both  the  homestead  properties  they  should  find  the  question 
of  her  intent  or  non-intent  to  return  to  **these  places  and  make 
them  her  home,  from  all  the  facts  and  circumstances  in  the 
case,''  and  that,  in  determining  whether  she  had  a  fixed  in- 
tention of  returning  to  the  property  they  might  take  into 
consideration  "the  business  or  businesses  and  occupation  en- 
gaged in  by  her  ufter  leaving  the  premises  in  question,  as 
well  as  the  facts  and  circumstances  in  the  case." 


7.—^- — :     :     Iritructlons:     Credibility    of     Wltnewes. 

Where,  in  this  action  in  ejectment  for  property  in  which  de- 
fendant claims  a  homestead,  it  is  attempted,  somewhat  by 
innuendo,  to  show  abandonment,  and  there  is  nothing  in  the 
evidence  indicating  a  wilful  eftort  to  misrepresent  or  suppress 
any  material  fact,  it  was  error  to  instruct  that  in  determining 
the  weight  and  credibility  of  a  witness's  testimony  the  Jury 
will  take  into  consideration  "his  or  her  interest,  if  any,  in 
the  result  of  the  trial,  his  or  her  relation  to  or  feeling  toward 
;  the  parties,  the  probability  Of  his  or  her  statements,  as  well 
as  all  the  facts  and  circumstances  in  evidence,"  and  "if  you 
beUeve  that  any  witness  has  knowingly  and  wilfully  sworn 
falsely  to  any  material  fact,  you  are  at  liberty  to  reject  all 
or  any  portion  of  such  witness's  testimony."  [GRAVES,  J., 
dissenting  as  to  comment  made  in  this  point] 

Appeal  from  Jackson  Circuit  Court.— jffon.  R.  B.  Mid- 
dlebrook,  Judge. 

Reversed  and  remanded. 

Wilson  £  Wilson  and  Qeorge  W.  Day  for  appel- 
lants. 

(1)  There  is  no  such  thing  as  a  lien  of  a  judgment 
upon  the  homestead  of  the  judgment  debtor ;  therefore 
the  homesteader  may  convey  the  same  unaffected  by 
the  judgment  and  such  sale  will  not  be  fraudulent. 
Grimes  v.  Portman,  99  Mo.  229;  Bank  v.  Guthrey,  127 
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Mo.  195 ;  Macke  v.  Byrd,  131  Mo.  382 ;  Rose  v.  Smith,  167 
Mo.  81;  Reed  v.  Nicholson,  189  Mo.  396;  Seilert  v.  Mc- 
Anally,  223  Mo.  505.  (2)  A  married  woman  may  in- 
voke the  homestead  laws  for  the  protection  of  real  prop- 
erty owned  by  the  head  of  a  family,  except  in  cases 
where  the  husband  has  claimed  such  homestead  right 
for  the  protection  of  his  own  property.  R.  S.  1909,  sec. 
8304;  R.  S.  1899,  sec.  4335;  Sharp  v.  Stewart,  186  Mo. 
518.  (3)  The  sale  of  one  homestead  and  the  purchase 
of  another  with  the  proceeds  of  the  former  gives  the 
homesteader  the  same  rights  in  the  new  as  in  the  old 
homestead.  R.  S.  1909,  sec.  6712 ;  R.  S.  1899,  sec.  3623; 
Rose  V.  Smith,  167  Mo.  81 ;  Goode  v.  Lewis,  118  Mo.  357 ; 
Smith  V.  Enos,  91  Mo., 579;  Creath  v.  Dale,  84  Mo.  333; 
Farra  v.  Quigley,  57  Mo.  284.  (4)  No  title  could  pass 
by  the  sheriff's  deed,  if  any  portion  of  the  proceeds  of 
the  former  homestead  was  invested  in  this  one,  because, 
to  the  extent  they  were  invested,  to  that  extent  the  new 
homestead  was  protected.  Rose  v.  Smith,  167.  Mo.  87. 
(5)  Where  one  homestead  is  exchanged  for  another^ 
tiie  record  of  the  deed  for  the  latter  is  not  essential  to 
the  acquisition  of  a  homestead  right  therein.  Smith  v. 
Enos,  91  Mo.  579;  Creath  v.  Dale,  84  Mo.  349;  Farra  v. 
Quigley,  57  Mo.  284.  (6)  Mrs.  Johnston  was  allowed 
a  reasonable  time  after  concluding  to  give  up  her  home- 
stead to  her  father  to  effectuate  that  purpose  through 
the  execution  and  delivery  of  a  proper  deed  of  convey- 
ance, and  this  right  should  not  have  been  denied  her  by 
the  court's  instruction.  Goode  v.  Lewis,  118  Mo.  36; 
Klotz  V.  Rhodes,  240  Mo.  504.  (7)  The  declarations 
of  Mrs.  Johnston  respecting  her  intentions  regarding 
her  alleged  homestead ;  her  absence  therefrom  and  her 
return  thereto  were  proper  evidence  to  show  that  she 
had  not  abandoned  the  samQ.  Drug  Co.  v.  By  bee,  179 
Mo.  354;  Mills  v.  Mills,  141  Mo.  198.  (8)  Regardless  of 
whether  or  not  a  portion  of  the  proceeds  of  sale  of  a 
former  homestead  went  into  this  property,  if  the  prop- 
erty in  question  was  Mrs.  Johnston's  homestead  at  the 
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time  it  was  seized  in  execution^  the  admission  that  the 
return  on  the  execution  shows  the  sheriff  took  no  steps 
to  set  aside  a  homestead,  renders  his  deed  void.  Ress- 
ner V.  Phillips,  189  Mo.  529.  (9)  The  statement  of 
Mr.  Michaels  that  Mrs.  Johnston  told  him  while  she  was 
at  the  East  End  Hotel  that  the  property  at  2536  Agnes 
Avenue  was  heavily  incumbered  but  she  was  going  to 
try  to  sell  it,  does  not  show  an  abandonment  of  it  as  a 
homestead  21  Cyc.  605.  (10)  Instructions  presenting 
abstract  propositions  of  law  to  the  jury  are  liable  to 
mislead  it,  and  should  be  avoided.  Fischer  v.  Lead  Co., 
156  Mo.  495;  Hoepper  v.  Southern  Hotel,  142  Mo.  375; 
Bradley  v.  Eailroad,  138  Mo.  293;  Campbell  v.  Transit 
Co.,  121  Mo.  App.  406;  Hewett  v.  Price,  99  Mo.  App. 
666.  (11)  An  instruction  that  the  jury  may  reject  all 
or  any  portion  of  the  testimony  of  a  witness  who  they 
believe  has  knowingly  and  wilfully  sworn  falsely,  should 
never  be  given  unless  the  trial  judge  strongly  suspects 
that  wilful  false  swearing  has  been  done  in  the  case. 
Schmidt  v.  Railroad,  149  Mo.  289.  ( 12 )  It  is  of  the  es- 
sence  of  an  abandonment  which  will  deprive  a  person  of 
his  homestead  right  that  the  leaving  of  it  by  such  per- 
son was  with  the  intention  of  giving  up  the  place  as  a 
home.  Spratt  v.  Early,  169  Mo.  368;  Bealey  v.  Blake, 
153  Mo.  674;  Mills  v.  Mills,  141  Mo.  198;  Leake  v.  King, 
85  Mo.  416;  Snodgrass  v.  Koppel,  131  Mo.  App.  351; 
Lawson  v.  Hammond,  119  Mo.  App.  596;  Victor  v. 
Grimmer,  118  Mo.  App.  596;  Holmes  v.  Nichols,  93 
Mo.  App.  515. 

Haffy  Meservey,  German  d  Michaels  for  re- 
spondent. 

(1)  If  a  homesteader  removes  from  the  home- 
stead, such  removal  raises  a  prima-facie  presumption 
of  abandonment,  casting  on  the  homestead  claimant  the 
burden  of  showing  an  intention  to  return ;  and  such  in- 
tention must  be  constant  and  fixed.  Kaes  v.  Gross,  92 
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Mo.  655;  Smith  v.  Bmin,  75  Mo.  559;  Gunn  v.  Wynne, 
43  S.  W.  290;  Schwartzman  v.  Cabell,  49  S.  W.  113; 
Vittengl  V.  Vittengl,  135  N.  W.  63;  21  Cyc.  621 ;  22  Cyc. 
1456.  (2)  A  mere  intention  to  return  to  a  homestead 
can  have  no  influence  whatever  in  restoring  the  right 
of  homestead  exemption  once  it  is  lost  by  actual  aban- 
donment, unless  such  intention  is  evidenced  or  exe- 
cuted by  actual  occupancy.  Kaes  v.  Ghross,  92  Mo.  647 ; 
Smith  V.  Bunn,  75  Mo.  559;  Smith  v.  Thompson,  169 
Mo.  563.  (3)  The  giving  of  instructions  containing 
abstract  propositions  of  law,  while  not  the  best  prac- 
tice, does  not  warrant  reversals.  McGrew  v.  Railroad, 
109  Mo.  582;  Burdoin  v.  Trenton,  116  Mo.  358;  Benja- 
min V.  Railroad,  133  Mo.  274;  Hemphill  v.  Kansas  City, 
100  Mo.  App.  563.  (4)  Instructions  should  be  read  as 
a  whole  and  when  they  thus  fairly  present  the  law,  a 
judgment  will  not  be  reversed  on  account  of  the  incom- 
pleteness of  some  particular  one.  Harrington  v.  Seda- 
Ua,  98  Mo.  583;  Whalen  v.  Railroad,  60  Mo.  323 ;  Minter 
V.  Bradstreet,  174  Mo.  446.  (5)  The  questions  of  home- 
stead or  not  and  abandonment  or  not,  are  essentially 
questions  of  fact  and  are  to  be  determined  from  all  the 
facts  and  circumstances  in  the  case,  and  it  is  proper  for 
the  jury  to  consider  the  movements  of  the  claimant,  as 
well  as  the  business  or  businesses  engaged  in,  in  de- 
termining the  question  of  abandonment.  Mathewson  v. 
Kilburn,  183  Mo.  113,  20  Cyc.  620;  Kaes  v.  Gross,  92 
Mo.  647;  Duflfey  v.  Willis,  99  Mo.  132;  Mattingly  v. 
Berry,  94  Ky.  544;  Banking  Co.  v.  Brown,  165  Mo.  37. 
(6)  The  use  of  the  terms  ** burden  of  proof"  and 
*  *  prima  facie ' '  in  instructions  does  not  necessarily  have 
to  be  explained,  and  their  unexplained  use  never  results 
in  reversals.  Owens  v.  Pierce,  5  Mo.  App.  575;  Miller 
V.  Boot  &  Shoe  Co.,  26  Mo.  App.  57;  Steinwende 
V.  Creath,  44  Mo.  App.  360;  Warder  v.  Henry, 
117  Mo.  530;  Crapson  v.  Wallace  Bros.,  81  Mo.  App. 
680,  685.  (7)  The  giving  or  refusal  of  an  instruction 
respecting  the  credibility  of  witnesses  is  in  the  discre- 
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tion  of  the  court  and  in  this  case  the  giving  of  such  in- 
struction was  more  than  justified.  White  v.  Maxey,  64 
Mo.  559 ;  McCormick  v.  Monroe  City,  64  Mo.  App.  197 ; 
Millar  v.  Car  Co.,  130  Mo.  517 ;  Hartpense  v.  Rogers, 
143  Mo.  634.  (8)  The  character  of  witnesses  can  be 
taken  into  consideration  by  the  jury  in  determining  the 
credibility  and  weight  to  be  given  the  testimony  of  such 
witnesses.  Harrison  v.  Lickman,  189  Mo.  601.  (9) 
It  is  not  error  for  a  court  to  modify  an  instruction  so 
that  it  will  harmonize  with  other  proper  instructions. 
Feary  v.  Railroad,  162  Mo.  75. 

BROWN,  C. — Ejectment  for  a  house  and  forty- 
foot  lot  in  Kansas  City  designated  in  the  briefs  of  cotm- 
sel  as  2536  Agnes  avenue,  and  for  short  the  **  Agnes'* 
property.  The  common  source  of  title  is  Miargaret  L. 
Johnston.  Plaintiff  claims  through  a  sheriff's  deed  to 
himself,  dated  June  7, 1909,  in  pursuance  of  a  sale  un- 
der execution  issued  March  23,  1909,  upon  a  judgment 
of  the  Jackson  Circuit  Court  recovered  by  F.  H.  Evans 
against  the  said  Margaret  L.  Johnston  September  29, 
1906,  for  $1641.25.  This  judgment  was  founded  upon 
a  promissory  note  dated  March  2, 1905,  for  fifteen  hun- 
dred dollars,  with  interest  at  six  per  cent  per  annum ; 
principal  and  interest  payable  in  installments  of  fifty 
dollars  per  month  beginning  May  1,  1905.  Another 
sheriff's  deed  was  introduced  by  plaintiff  on  the  trial, 
dated  March,  1906,  founded  upon  a  judgment  by  a 
justice  of  the  peace,  rendered  December  19,  1905,  for 
$218.75,  upon  a  promissory  note  from  Mrs.  Johnston 
to  F.  H.  Evans  of  the  same  date  for  $215.  Also  a 
quitclaim  deed  from  Evans  to  plaintiff,  date  not  in  the 
record,  but  recorded  July  23,  1906.  This  last  sheriff's 
deed  is  the  same  in  question  in  case  No.  15613  of  the 
same  title  as  this,  determined  at  this  term,  and  will  not 
be  noticed  further.  Plaintiff  also  introduced  a  war- 
ranty deed  dated  March  29, 1905,  and  recorded  the  same 
day,  from  Mrs.  Johnston  to  Mollie  J.  Page,  conveying 
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the  same  land,  and  a  deed  from  Mollie  J.  Page  to  Mrs. 
Johnston  dated  March  30,  1905,  and  recorded  August 
17, 1905,  conveying  same  land,  both  subject  to  deed  of 
trust  to  Powell,  trustee,  for  $1750. 

The  defense  is  founded  entirely  upon  the  assertion 
that  at  the  time  of  the  creation  of  the  debt  for  which 
the  Evans  judgment  was  rendered,  and  continuously 
up  to  January  16,  1907,  when  she  conveyed  to  George 
H.  Shawhauj  her  father,  the  land  in  question  was  the 
'  homestead  of  Mrs.  Johnston.  It  was  formally  ad- 
mitted upon  the  trial  that  it  did  not  exceed  in  value  or 
quantity  the  amount  allowed  by  statute  to  the  head 
of  a  family  as  a  homestead,  and  there  was  no  question 
raised  as  to  the  fact  that  Mrs.  Johnston,  from  about 
June  20, 1904,  up  to  some  time  in  April,  1905,  resided 
in  the  six-room  house  upon  the  lot,  with  her  son  then 
about  ten  years  old.  They  continued  to  live  there  un- 
til some  time  in  April,  1905.  At  about  the  time  she 
purchased  the  house  and  moved  into  it  she  brought 
suit  against  her  husband,  John  P.  Johnston,  for  divorce 
and  obtained  it  in  October  or  November  of  the  same 
year  The  plaintiff's  contention  is  that  at  the  time  she 
left  the  house  in  the  spring  of  1905,  or  at  some  future 
time  previous  to  her  conveyance  to  her  father,  she  aban- 
doned it  as  a  homestead  so  that  the  lien  of  the  Evans 
judgment  attached  and  the  title  passed  by  the  sale  un- 
der the  Evans  judgment.  The  abandonment  is  denied 
by  the  defendants  and  this  constitutes  the  only  issue 
made  in  the  case. 

Mrs.  Johnston  purchased  the  property  from  Mollie 
J.  Page,  taking  a  warranty  deed  therefor  dated  June 
17,  1904,  in  which  the  consideration  was  expressed  to 
be  $3750  and  subject  to  a  deed  of  trust  secured  by  the 
grantor  June  15,  1904,  to  George  A.  Welsh,  in  trust  to 
secure  to  the  City  Lot  Company  the  payment  of  a  prom- 
issory note  of  that  date  for  $1750,  due  five  years  after 
date  with  semi-annual  interest  coupons  for  the  inter- 
est at  six  per  cent;  also  to  another  deed  of  trust  of  the 
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same  date  from  the  same  grantor  to  Walter  A.  Powell, 
in  trust  to  secure  the  payment  to  Lillian  C.  B.  Diehl  of 
a  collateral  promissory  note  securing  notes  payable  as 
follows:  Twenty-five  dollars  on  or  before  July  15, 
1904;  twenty-five  dollars  on  or  before  August  15, 1904; 
two  hundred  fifty  dollars  on  or  before  September  15, 
1904;  and  one  thousand  four  hundred  and  fifty  dollars 
in  monthly  installments  of  twenty-five  dollars  each, 
payable  on  or  before  the  15th  day  of  October,  1904, 
and  on  or  before  the  15th  day  of  each  succeeding  month  * 
thereafter  until  the  whole  amount  is  paid  with  interest 
on  each  installment  at  six  per  cent  per  annum,  payable 
at  maturity.  On  November  29,  1905,  Mrs.  Johnston 
placed  a  third  deed  of  trust  upon  the  land  to  secure  the 
payment  to  Joseph  E.  Brown  of  twenty-one  promissory 
notes  each  for  the  sum  of  fifty-four  dollars  falling  due 
monthly. 

Mrs.  Johnston  in  1889  married  one  Lackey,  from 
whom  she  secured  a  divorce  after  having  lived  with  him 
about  four  years.  Her  only  children  were  bom  of 
this  marriage;  the  elder,  a  daughter  who  has  lived 
with  her  grandparents  a  greater  part  of  the  time  since 
her  birth,  and  was  educated  by  them,  and  the  son, 
Edgar,  bom  soon  after  the  divorce.  She  afterwards 
married  one  Spencer,  who  lived  with  her  in  her  house 
at  Lone  Jack,  in  Jackson  county,  about  a  year  and  then 
went  to  Independence,  and  finally  to  Kansas  City, 
where  she  was  divorced  from  him  in  1899.  Her  mother, 
Mrs.  Shawhan,  had  started  a  rooming  and  boarding 
house  at  710  East  Fourteenth  street,  and  when  her 
parents  left  Kansas  City  and  went  to  Weston  to  live 
in  1900,  Mrs.  Johnston  took  it,  lived  there  with  her  son, 
and  ran  it  until  about  two  weeks  before  she  purchased 
the  Agnes  property,  when  she  sold  the  furniture  which 
had  been  left  in  the  house  by  her  mother,  and  vacated  it. 

After  the  divorce,  Johnston  brought  Evans,  said 
to  be  the  owner  of  the  East  End  Hotel,  out  to  the  Agnes 
avenue  house,  accompanied  by  J.  C.  Bliss,  a  cattle  killer 
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at  one  of  the  packing  houses,  to  see  about  the  purchase 
of  that  hostelry.  They  all  told  her  it  was  a  good  place 
and  she  could  make  some  money  there  and  she  bought 
it,  giving  Evans  the  note  upon  which  this  judgment 
was  rendered,  and  the  note  for  $215  upon  which  the 
justice  ^s  judgment  we  have  already  referred  to  was 
founded.  Of  this  ** purchase'^  Mr.  Bliss  says  in  his 
testimony :  ** I  was  connected  with  the  purchase  of  the 
East  End  Hotel  in  March,  1905,  taking  a  partnership 
there.  I  purchased  with  Mrs.  Johnston.  I  knew  her 
husband,  John  P.  Johnston.  At  the  time  of  that  pur- 
chase it  was  understood  that  Johnston  was  to  be  the 
manager  of  the  place  and  that  another  man,- named 
Joe,  was  to  be  the  bar  manager.  At  the  time  of 
the  purchase  Mrs.  Johnston  was  living  on  Agnes 
avenue,  but  I  do  not  remember  the  number.  I  went 
out  there  to  see  her  about  this  purchase  with  Mr. 
Orear  and  Mr.  Evans  and  Mr.  Johnston,  before 
she  bought  the  place.  Mrs.  Jbhnston  did  not 
come  down  to  the  place  immediately  after  its  pur- 
chase, but  she  did  come  there  about  six  or  eight  weeks 
after,  as  far  as  I  can  recollect.  The  occasion  of  her 
going  down  there  was  that  the  place  was  not  running 
along  satisfactorily.  There  was  a  disagreement  be- 
tween the  parties  outside  of  myself,  and  she  thought 
she  would  go  down  there  and  try  to  look  after  affairs. 
The  disagreement  was  that  the  bartender  was  getting 
all  the  change.  There  was  nothing  coming  in.  Be- 
tween Johnston  and  him  it  was  the  first  up  the  best  off. 
**I  had  a  monetary  interest  in  that  hotel.  I  paid 
over  my  money  in  the  presence  of  Mr.  Evans  and  Mr. 
Gear.  I  supposed  Evans  owned  the  property.  I  do 
not  know  that  Mrs.  Johnston  gave  these  notes  for  the 
purchase  price  of  the  place.  I  never  gave  any  notes. 
What  little  I  paid  was  in  cash.  I  had  roomed  there  at 
the  hotel  for  six  or  eight  months.  I  was  not  then 
married,  but  am  now.    ...    I  did  not  continue  in 
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that  business  down  there  as  long  as  Mrs.  Johnston  did 
for  the  reason  that  there  was  nothing  coming.'* 

Mrs.  Johnston  stated,  in  substance,  that  she  went 
into  the  East  End  Hotel  to  make  money  to  pay  the  in- 
debtedness on  the  Agnes  house.  That  things  went  so 
badly  there  that  she  was  compelled  to  go  down;  she 
could  not  manage  it  by  going  down  there  in  the  day- 
time and  back  to  the  Agnes  hous€  at  night,  and  moved 
down  there  in  April,  taking  furniture  for  two  bed- 
rooms. She  left  some  of  the  furniture  with  Mrs. 
Steams,  her  next  door  neighbor,  and  some  of  it  in  the 
Agnes  house.  She  had  found  in  the  fall  of  1905  that 
she  could  not  make  it  go  in  the  hotel  and  gave  it  up 
October  1,  1905,  surrendering  the  house  to  Mr.  Evans 
at  the  request  of  Mr.  Winston,  his  agent,  who  told  her 
that  it  would  save  her  a  great  deal  of  trouble,  **and 
Mr.  Evans  also,"  and  storing  her  stuff.  She  had  no 
roomers  to  go  back  to  Agnes  with.  She  tried,  and 
could  get  none,  and  about  October  10,  went  to  1305 
Summit  street,  where  she  kept  rooms  about  two  months. 
She  then  went  to  309  East  Twelfth  street,  between 
McGee  and  Oak  streets,  which  she  called  the  Alta 
Vista.  She  remained  at  that  place  eleven  months  and 
twenty  days,  moving  because  the  police  gave  an  order 
that  all  rooming  houses  between  Grand  avenue  and 
Oak  street  should  move.  She  stored  her  things  and 
went  to  the  Monarch  hotel  where  she  remained  about 
a  month.  She  then  took  the  rooming  and  boarding 
house  at  701  East  Twelfth  street,  into  which  she  moved 
January  20,  1907.  Her  father  testified  that  she  had 
never  called  on,  him  for  money  that  she  did  not  get  it 
That  she  had  talked  with  him  about  going  to  the  East 
End  Hotel  to  make  money  to  pay  out  the  Agnes  prop- 
erty and  he  had  advised  her  not  to  try,  because  the  debt 
was  too  big.  Just  before  making  the  deed  she  told 
him  that  she  had  to  give  up;  she  couldn't  make  it  go 
there,  there  was  too  much  incumbrance';  that  she  had 
got  all  the  money  from  him  that  she  ought  to  get,  and  if 
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he  would  take  the  mortgage  oflF  her  hands  she  would 
make  him  a  deed  to  it.  This  arrangement  was  made, 
Mr.  Shawhan  paid  oflf  the  incumbrance  on  the  property 
and  paid  or  allowed  her,  on  account  of  advancements 
he  had  made,  enough  to  make  up  the  consideration  of 
the  deed,  $3750. 

Having  removed  to  a  place  east  of  Oak  street  she 
was  placed  by  the  police  on  what  the  plaintiff 's  attor- 
neys designate  the  fine  list,  and  was  assessed  a  regular 
monthly  fine,  which  she  paid  for  the  months  of  June, 
July,  and  August,  and  possibly  September,  the  month 
before  she  moved  out.  This  was  a  process  which  the  at- 
torneys called  being  ** fined  by  the  police.*'  The  evi- 
dence that  it  was  done  after  the  conveyance  to  Mr. 
Shawhan  was  offered  and  admitted  as  bearing  upon 
the  credibility  of  the  witness. 

The  deeds  made  between  Mrs.  Page  and  Mrs. 
Johnston,  March  29  and  30,  1905,  were  without  con- 
sideration except  so  far  as  each  constituted  a  consider- 
ation for  the  other.  It  is  not  contended  in  briefs  or 
argument  that  they  interfered  with  the  continuity  of 
the  homestead. 

The  following  instructions  were  given  for  the 
plaintiff  over  the  objections  of  defendants,  and  excep- 
tions duly  saved : 

**2.  You  are  instructed  that  under  the  law  and 
the  undisputed  evidence  in  this  case  the  judgment  ob- 
tained by  F.  H.' Evans  against  Margaret  Johnston 
became  a  lien  on  the  real  estate  of  Margaret  Johnston 
from  the^  date  of  its  rendition,  to-wit,  September  29, 
1906,  unless  you  find  that  said  real  estate  was  her 
homestead  as  stated  in  these  instructions  and  con- 
tinued so  to  be  for  three  years  from  that  date  and  that 
any  sale  or  transfer  of  any  real  estate  by  Margaret 
Johnston  during  said  three  years  did  not  affect  said 
lien,  but  that  the  purchaser  or  grantee  took  such  real  es- 
tate subject  to  such  lien,  and  that  unless  you  find  that 
said  real  estate  was  her  homestead  as  stated  in  these 
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instnictions,  such  real  estate  was  subject  to  levy  and 
sale  under  execution  to  satisfy  said  judgment  at  any 
time  within  said  three  years  regardless  of  such 
transfers. 

*  *  3.  You  are  instructed  that  under  the  law  and  the 
evidence  in  this  case,  if  you  believe  that  at  one  time 
Mrs.  Margaret  Johnston,  otherwise  known  as  Margaret 
Lackey,  had  a  homestead  in  the  property  in  contro- 
versy, but  that  at  any  time  thereafter  and  before  part- 
ing with  the  title  thereto  she  removed  therefrom,  and 
at  any  time  prior  to  January  16,  1907,  she  ceased  to 
have  any  intention  of  returning  thereto,  then  you  must 
find  for  the  plaintiflf. 

**5.  The  jury  are  instructed  that  the  intention  to 
return,  by  which  the  homestead  rights  are  preserved, 
must  be  formed  at  the  time  the  removal  occurs.  A 
subsequent  unexecuted  intention  to  resume  possession 
would  not  have  the  effect  to  restore  the  right  to  hold 
the  property  as  a  homestead. 

**7.  You  are  instructed  that  in  determining 
whether  or  not  Mrs.  Johnston  had  a  fixed  intention  of 
returning  to  the  property  after  moving  away  you  may 
take  into  consideration  the  business  or  businesses  and 
occupation  engaged  in  by  her  after  leaving  the  premises 
in  question  as  well  as  all  the  facts  and  circumstances 
in  the  case. 

**8.  The  removal  of  Mrs.  Johnston,  otherwise 
known  as  Mrs.  Lackey,  from  the  property  in  contro- 
versy, if  it  was  a  homestead,  constitutes  a  prima-facie 
case  of  abandonment  of  the  homestead  and'  raises  a 
presumption  against  the  claim  of  homestead,  and  puts 
the  burden  of  proof  on  her  of  showing  an  intention  to 
return,  which  must  be  rebutted  before  such  claim  can 
successfully  be  asserted,  and  it  must  be  shown  that  the 
removal  was  only  temporary  in  its  nature,  and  with  the 
coincident  intention  of  reoccupancy,  and  if  you  believe 
that  when  Mrs.  Johnston  removed  from  the  premises 
in  controversy  the  removal  was  not  temporary  in  its 


Digitized  by 


Google 


V0£.  257,  OCTOBER  TERM,  1913.  511 

Keeline  v.  Sealy. 

nature  and  that  she  did  not  at  that  time  have  a  fixed 
intention  of  reoccupying  the  premises,  she  has  in  law 
abandoned  her  homestead  and  you  must  find  a  verdict 
for  the  plaintiff. 

*'9.  You  are  instructed  that  a  homestead  may  be 
abandoned  and  that  whenever  a  homestead  is  left  with 
no  intention  of  returning  to  it,  it  is  considered  as 
abandoned,  and  if  you  believe  that  previous  to  the  time 
she  parted, with  title  thereto  Mrs.  Johnston  had  left 
the  property  in  dispute,  having  no  fixed  intention  at 
the  time  she  left  it  of  returning  to  it,  she  is  considered 
as  having  abandoned  the  premises  as  a  homestead  and 
in  such  case  you  must  render  the  verdict  in  favor  of 
the  plaintiff. 

*  *  10.  The  jury  is  further  instructed  that  if  in  this 
case  you  believe  that  Mrs.  Johnston,  otherwise  known 
as  Mrs.  Lackey,  had  at  one  time  a  homestead  right  in 
the  property  in  controversy,  and  that  prior  to  the  time 
she  parted  with  the  title  thereto  she  left  the  property 
with  an  intention  existing  at  that  time  to  return  to  it 
in  the  future,  but  after  leaving  the  property  and  be- 
fore parting  with  her  title  thereto  she  abandoned  her 
intention  of  returning  to  it,  then  you  are  instructed 
that  she  could  not  thereafter  revive  any  homestead 
rights  in  such  property,  but  that  plaintiff's  judgment 
lien  attached  to  said  property,  freed  from  any  such 
claim. 

*  *  11.  The  jury  are  instructed  that  they  are  the  sole 
judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  to  be  given  to  their  testimony.  In  determining 
such  credibility  and  weight  they  will  take  into  consid- 
eration the  character  of  the  witness,  his  or  her  manner 
on  the  stand,  his  or  her  interest,  if  any,  in  the  result 
of  the  trial,  his  or  her  relation  to  or  feeling  towards 
the  parties,  the  probability  of  his  or  her  statements^ 
as  well  as  the  facts  and  circumstances  in  evidence. 
In  this  connection  you  are  further  instructed  that  if 
you  believe  that  any  witness  has  knowingly  and  wilfully 
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sworn  falsely  to  any  material  fact,  you  are  at  liberty 
to  reject  all  or  any  portion  of  such  witness's  testimony. 

**12.  You  are  instructed  that  only  a  housekeeper 
or  head  of  a  family  can  claim  a  homestead  right  and 
that  such  right  ceases  the  moment  such  claimant 
ceases  to  be  a  housekeeper  or  head  of  a  family.  By 
housekeeper  is  meant  one  who  keeps  a  house  to  use  as 
a  residence  for  himself  or  herself,  and  his  or  her  fam- 
ily, and  by  head  of  a  family  is  meant  one  who  controls, 
supervises  or  manages  the  affairs  about  the  house, 
and  by  family  is  meant  more  than  one  person,  who  live 
in  one  house  under  one  head/' 

The  defendants  asked  for  the  following  instruction 
which  the  court  refused : 

**7.  If  you  believe  from  the  evidence  in  this  case 
that  at  the  time  Margaret  L.  Johnston  conveyed  the 
premises  in  controversy  in  this  action  to  MoUie  J. 
Page,  to-wit,  March  29, 1905,  the  same  constituted  the 
homestead  of  Mrs.  Johnston,  as  other  instructions 
given  you  herewith  declare  to  be  requisite  to  the  exist- 
ence of  a  homestead;  that  said  premises  were,  in  part, 
paid  for  with  the  proceeds  of  the  sale  of  the  Lone  Jack 
property  owned  by  her ;  and  that  said  Lone  Jack  prop- 
erty, at  the  time  of  the  purchase  of  the  premises  in 
question  by  Mrs.  Johnston,  was  the  homestead  of  Mrs. 
Johnston,  according  to  the  definition  of  a  homestead, 
given  in  the  other  instructions ;  and  that,  on  the  same 
day  and  at  the  same  time  that  Mrs.  Johnston  delivered 
the  aforesaid  deed  to  Mollie  J.  Page,  said  MoUie  J. 
Page  executed  and  delivered  to  Mrs.  Johnston  a  deed 
conveying  said  premises  back  to  Mrs.  Johnston,  and 
that  the  conveyance  from  Mrs,  Johnston  to  said  Mollie 
J.  Page,  and  from  said  Mollie  J.  Page  back  to  Mrs. 
Johnston,  was  for  the  sole  purpose  of  protecting  Mrs. 
Johnston  against  a  claim  of  the  former  husband  of  Mrs. 
Johnston  to  or  in  said  premises,  then  the  conveyance 
thereof  from  Mrs.  Johnston  to  said  Mollie  J.  Page, 
and  from  said  Mollie  J.  Page  back  to  Mts.  Johnston, 
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had  no  effect  whatever  upon  the  homestead  ris:ht  of 
Mrs.  Johnston  in  and  to  said  premises,  if  you  find 
from  the  evidence,  that  she,  at  that  time,  had  such 
homestead  rights." 

Also  the  following,  which  were  by  the  court, 
against  defendants'  objection  and  exception,  modi- 
fied by  the  insertion  and  addition  of  the  words  in  ital- 
ics, and  the  striking  out  of  the  words  in  parenthesis : 

**3.  You  are  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  in  the  summer  or  fall  of 
1904,  Margaret  L.  Jtohnston  had  a  husband  and  two  chil- 
dren; that  she,  at  that  time,  occupied  the  premises  in 
controversy  in  this  action,  as  her  home;  that  at  the 
time  of  such  occupancy  and  during  all  of  the  time  dur- 
ing her  marriage  with  her  then  husband,  Johnston,  he, 
the  said  Johnston,  did  not  own  or  claim  a  homestead 
for  the  protection  of  his  own  property,  then  saia  prem- 
ises, at  that  time,  became,  and  were,  the  homestead  of 
said  Margaret  L.  Johnston,  within  the  meaning  of  the 
law,  80  far  as  she  and  not  her  husband's  being  entitled 
to  claim  a  homestead  is  concerned. 

**4.  If  you  believe  from  all  the  evidence  in  this 
case  that  when  Mrs.  Johnston  left  the  premises  in 
controversy  and  went  to  the  East  End  Hotel  she  had 
the  intention  to  return  to  said  premises  which  she  left, 
and  that  she,  at  all  times  thereafter  until  she  sold 
said  premises  to  her  father,  had  the  intention  to  re- 
turn thereto  and  make  the  same  her  home,  then  she 
did  not  abandon  the  same  in  the  sense  of  the  law.  In 
finding  whether  there  was  an  abandonment  by  Mrs. 
Johnston  of  the  Lone  Jack  and  Kansas  City  properties 
you  will  find  the  question  of  her  intent  or  non-intent 
to  return  to  these  places  and  make  them  her  home  from 
all  the  facts  and  circv/mstances  in  the  case. 

**6.  If  you  believe  from  the  evidence  that  the 
house  and  lot  in  controversy  were  the  homestead  of 
Mrs.  Johnston  on  the  16th  day  of  January,  1907,  and 
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that  the  same  had  been  her  homestead,  fts  the  existence 
of  a  homestead  is  defined  and  decla3Ped  necessary  in 
other  instructions  given  yon  herewith,  then  she  had  a 
perfect  right  to  sell  and  convey  the  same  to  her  father, 
the  defendant  Shawhan,  or  to  anyone  else,  and  the 
sheriff  *s  deed  thereto,  under  which  the  plaintiff  claims, 
(is  void)  would  not  affect  the  conveyance  in  any  way.'* 

1.    The  clearing  away  of  some  of  the  debris  ac- 
cumulated during  the  trial  and  argument  will  mater- 
ially simplify  the  consideration  of  the 
RequiIitDlII'  ^^^^  issues.    The  record  is  swollen  with 

evidence  relating  to  the  little  property 
at  Lone  Jack  formerly  owned  by  Mrs.  Johnston,  the 
common  source  of  title  in  this  case,  and  in  which  she 
formerly  resided.  The  two  things  necessary  to  com- 
plete the  homestead  right  invoked  in  this  case  were  the 
record  of  her  deed  to  the  land  in  controversy  and  its 
4>ccupation  as  a  homestead,  and  that  these  conditions 
eoilourred  on  July  27, 1904,  when  the  deed  under  which 
she  held  the  premises  was  recorded,  seems  unques- 
tioned ;  while  the  cause  of  action  which  resulted  in  the 
judgment  through  which  the  plaintiff  claims,  accrued 
March  2,  1905.  The  plaintiff  states  the  real  issue  as 
follows :  **  We  most  respectfully  submit  that  nowhere 
in  the  books  can  be  found  a  case  where  abandonment 
was  so  clearly  shown.  *^  We  will  assume,  then,  in  line 
with  this  statement,  that  the  residence  of  Mrs.  John- 
ston in  the  house  with  her  little  boy,  both  during  the 
pendency  of  her  proceeding  for  divorce,  and  after  its 
culmination  in  a  decree  in  her  favor,  would  consummate 
the  homestead,  so  that  it  would  relate  to  the  recording 
of  her  deed.  [Finnegan  v.  PrindevUle,  83  Mo.  517 ; 
Sharp  V.  Stewart,  185  Mo.  518 ;  Sperry  v.  Cook,  247  Mo. 
132.] 
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II.    The  matter  connected  with  the  conveyance  of 
the  premises  by  Mrs.  Johnston  to  Miss  Page,  and  the 
reconveyance  by  the  latter  to  the  for- 
Continuity.  mer  in  March,  1905,  should  also  be  elim- 

inated. That  there  was  no  independ- 
ent consideration  for  these  deeds  or  either  of  them 
is  evidently  assumed  by  all  parties.  The  only 
consideration  of  the  deed  from  Miss  Page  to  Mrs. 
Johnston  was  the  deed  from  Mrs.  Johnston  to  Miss 
Page ;  and  there  is  no  more  reason  why  it  should  dis- 
turb the  continuity  of  the  homestead  than  if  the  ex- 
change had  been  for  a  new  one,  or  the  consideration 
paid  in  cash  and  reinvested  in  a  new  one.  In  such 
oases  no  doubt  exists  that  the  rights  possessed  in  the 
original  homestead  transferred  by  the  exdianges  to  the 
last  one  acquired.  [Smith  v.  Enos,  91  Mo.  579;  Creath 
V.  Dale,  84  Mo.  349;  Goode  v.  Lewis,  118  Mo.  357.] 
There  is  no  reason  why  a  mere  exchange  in  the  deeds 
under  which  the  original  homestead  is  held  should  have 
any  other  or  greater  effect. 

m.  This  court,  referring  to  the  homestead  laws, 
said  in  Sharp  v.  Stewart,  supra,  and  has  since  had  oc^ 

casion  to  repeat,  that  *'in  view  of  the 
of**H"om«rtead^       benevolent  purposes  sought  to  be  ao- 

complished  by  them  it  has  been  nearly 
the  universal  ruling  of  the  courts,  that  such  statutes 
should  be  liberally  construed;^'  and  there  is  no  feature 
in  which  the  propriety  of  such  construction  is  more 
evident  than  in  the  questions  relating  to  abandonment. 
The  innovation  upon  the  common  law  which  authorizes 
the  sale  of  lands  in  execution  struck  directly  at  the 
homes  of  the  poor  and  financially  unfortunate,  and  it 
early  became  a  question  how  far  these  were  to  be 
shielded  from  its  effect.  It  has  not  been  a  question  of 
charity  or  favor,  but  of  enlightened  public  policy,  di- 
rected to  the  development  and  preservation  of  a  strong 
and  self-respecting  citizenship.     [Balance  v.  Gordon, 
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247  Mo.  119,  124  and  cases  cited.]  In  the  intelligent 
pursuit  of  this  policy  it  is  not  sufficient  that  homes  al- 
ready acquired  and  paid  for  be  protected  from  sale.  It 
is  at  least  as  important  that  the  people  be  protected 
in  acquiring  and  paying  for  them,  and  that  their  efforts 
in  this  direction  should  not  be  par-alyzed  by  hanging 
the  homestead  like  a  millstone  about  their  necks  to 
embarrass  their  movements  in  acquiring  the  means  to 
that  end.  Sometimes  it  is  necessary  to  seek  employ- 
ment elsewhere  for  that  purpose,  and  when  this  is  done 
in  good  faith  to  give  effect  to  the  reason  of  the  statute, 
there  is  no  more  reason  why  it  should  be  forfeited 
than  that  the  homestead  inchoate  after  the  filing  of  the 
deed  should  be  forfeited  by  delay  in  constructing  a 
dwelling.     [See  Sperry  v.  Cook,  247  Mo.  132.] 

rV.  In  proceeding  to  the  examination  of  the  in- 
structions, it  is  well  to  call  attention  to  the  admission 
^^   .   .  of  the  plaintiff  ''that  a  homesteader 

Admissions.  ^  i%.     .     i  ,       .1       i.  * 

may  convey,  imaffected  by  the  lien  of 
a  judgment, '*  and  ''that  if  the  property  in  question 
in  the  case  was  Mrs.  Johnston's  homestead  and  was 
not  abandoned  by  her,  then  the  admission  that  the  re- 
turn on  the  execution,  showing  that  the  sheriff  took  no 
steps  to  set  aside  a  homestead,  rendered  the  deed 
void;''  as  well  as  his  statement  that  "practically  the 
sole  question  in  the  case  is  whether  after  acquiring 
2536  Agnes  avenue,  and  within  three  years  after  the 
date  of  the  pendency  of  the  Evans  judgment,  Mrs.  John- 
ston abandoned  the  property  in  controversy,  and,  inci- 
dentally, whether  or  not  she  ceased  to  be  a  house- 
keeper or  head  of  a  family  within  the  meaning  of  the 
homestead  acts."  He  properly  assumes  that  the  laad 
became  her  homestead,  and  admits  that  the  sole  ques- 
tion is  whether  that  relation  ceased  in  time  to  give 
validity  to  his  sheriff's  deed. 
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V.    The  second  instruction  for  plaintiff,  as  given 
by  the  court,  is  not  only  erroneous  but  peculiarly  cal- 
culated to  mislead  the  jury.    To  under- 
stand this  we  must  consider  that  the 
Judgment    '         Evans  judgment  under  which  the  sher- 
"■'*"•  iff's  deed  relied  on  by  plaintiff  was 

made,    was    rendered    September    29^ 

1906,  only  about  three  and  a  half  months  before  the 
conveyance  by  Mrs.  Johnston  to  her  father  on  January 
16,  1907,  and  that  its  lien,  in  the  absence  of  the  home- 
stead would  extend  to  September  28,  1909.  The 
plaintiff  insisted  on  following  in  the  evidence  Mrs. 
Johnston's  business  and  movements  up  to  the  end  of 

1907,  and,  although  the  court  admitted  the  testimony 
on  the  ground  that  it  might  develop  something  affect- 
ing her  credibility  as  a  witness,  the  plaintiff's  attorney 
did  not  cease  to  protest  that  he  was  introducing  it  be- 
cause it  related  to  **her  intention  not  to  go  back  and 
build  a  home  there  for  herself  and  her  children.'' 

Under  these  circumstances  it  would  have  been 
natural  and  right  to  have  instructed  the  jury  in  sub- 
stance that  if  the  premises  were  on  September  29, 1906, 
and  continued  to  be  until  January  16,  1907,  the  home- 
stead of  Mrs.  Johnston,  then  the  sheriff's  deed  founded 
on  the  judgment  rendered  on  the  first  named  date  was 
void.  Instead  of  doing  so  the  plaintiff  and  court  to- 
gether framed  and  gave  an  instruction  which  we  re- 
produce in  full  in  this  connection,  all  that  part  in  ital- 
ics having  been  inserted  by  the  court.  It  is  as 
follows : 

'*2.  You  are  instructed  that  under  the  law  and 
the  undisputed  evidence  in  this  case  the  judgment  ob- 
tained by  F.  H.  Evans  against  Margaret  Johnston 
became  a  lien  on  the  real  estate  of  Margaret  Johnston 
from  the  date  of  its  rendition,  to-wit,  September  29, 
1906,  unless  you  find  that  said  real  estate  uhis  her  home- 
stead as  stated  in  these  instructions  and  continued  so 
to  be  for  three  years  from  that  date  and  that  any  sale 
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or  transfer  of  any  real  estate  by  Margaret  JoLnstou 
during  said  three  years  did  not  affect  said  lien,  but 
that  the  purchaser  or  grantee  took  such  real  estate 
subject  to  such  lien,  and  that  unless  you  find  that  said 
real  estate  was  her  homestead  as  stated  in  these  instruc- 
tions, such  real  estate  was  subject  to  levy  and  sale 
under  execution  to  satisfy  said  judgment  at  any  time 
within  said  three  years  regardless  of  such  transfers.*' 
Beducing  the  first  proposition  of  this  somewhat 
complicated  sentence  to  its  simplest  terms  by  elimin- 
ation of  its  subordinate  parts,  and  leaving  tiie  order 
of  expression  unchanged,  we  have :  *  *  The  judgment  be- 
came a  lien  on  the  real  estate  of  Margaret  Johnston 
from  the  date  of  its  rendition  imless  said  real  estate 
was  her  homestead  and  continued  so  to  be  for  three 
years  from  that  date.*'  It  is  useless  now  to  speculate 
as  to  what  might  have  been  done  with  this  instruction 
to  make  it  express  a  different  meaning  from  that  which 
it  does  express  in  its  present  form.  Even  by  the  segre- 
gation by  punctuation  of  the  words,  ^^  unless  said  real 
estate  was  her  homestead  as  stated  in  these  instruc- 
tions,*' a  hint  might  have  been  conveyed  that  they 
were  intended  to  be  eliminated  from  the  grammatical 
construction  of  the  principal  parts  of  the  proposition, 
and  read  as  an  independent  clause;  but,  although  care- 
fully and  expressively  punctuated  in  other  respects, 
there  is  no  sign  of  a  comma  here.  Even  that  poor  sub- 
stitute for  the  unambiguous  words  in  which  a  jury 
should  be  directed  is  lacking,  so  that,  we  venture  to  say, 
no  English  scholar  would  read  in  the  sentence  a  mean- 
ing ulterior  to  its  primary  one  that  to  take  precedence 
of  the  lien  of  the  judgment  the  homestead  must  con- 
tinue during  the  entire  three  years  of  its  life,  and  if 
it  were  abandoned  during  that  time  the  lien  would 
come  in.  This  is  strengthened  by  the  subsequent  state- 
ment in  the  same  instruction,  that  a  purchaser  or 
grantee  of  Mrs.  Johnston  during  that  time  would  take 
subject  to  the  lien,  and  by  the  further  statement  that 
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unless  the  real  estate  was  her  homestead  as  stated  in 
the  instructions  (that  is  to  say,  durin^g  the  entire  three 
years)  it  was  subject  to  levy  and  sale  at  any  time 
within  the  three  years.  In  other  words,  the  sale  of  the 
homestead  subjects  it  to  the  judgment  lien.  It  does  not 
help  the  situation  to  say  that  this  particular  phraseol- 
ogy resulted  from  a  careless  combination  of  the  labors 
of  the  court  and  the  plaintiff,  and  that  their  intentions 
were  good;  the  interests  of  the  litigants  were  the 
matters  involved,  and  they  had,  and  have,  the  right  to 
the  presentation  of  the  questions  so  that  they  may  be 
plainly  understood  by  jurors  equipped  with  a  good 
knowledge  of  English  and  without  special  legal 
training. 

VI.  The  court  instructed  that  the  removal  of  Mrs. 
Johnston  from  the  property  in  controversy  **  consti- 
tutes a  prima-facie  case  of  abandon- 
Presumptiont:  ment  of  the  homestead  and  raises  a 
Proof!"  ^  presumption  against  the  claim  of  home- 

stead, and  puts  the  burden  of  proof  on 
her  of  showing  an  intention  to  return,  which  must  be 
rebutted  before  such  claim  can  successfully  be  asserted, 
and  it  must  be  shown  that  the  removal  was  only  tempor- 
ary in  its  nature  and  with  the  incident  intention  of 
re-occupancy.*' 

If  this  be  true  as  a  general  legal  proposition  it 
makes  the  ownership  of  a  homestead  a  very  delicate 
matter.  It  must  not  only  be  nursed  to  healthy  matur- 
ity, but  must  be  preserved  in  its  old  age  from  those 
little  attacks  of  enforced  or  necessary  absence  which 
are  so  often  incidents  of  the  pursuit  of  daily  bread,  or 
of  a  house  of  one's  own  for  the  comfort  and  security  of 
one's  declining  years.  Should  the  house  be  destroyed 
by  an  earthquake,  although  he  would  be  excused,  no 
doubt,  for  leaving  the  premises,  it  would  place  him 
nader  the  burden  of  proving  aflBrmatively  that  he  in- 
tended to  go  back;  but  if,  under  stress  of  such  a  catas- 
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trophe  he  should,  in  leaving,  express  the  opinion  of 
the  moment  about  going  back  to  such  a  place,  this 
court  would  probably  have  to  interfere  to  abate  the 
consequences,  as  it  did  in  the  case  of  Mr.  Blake  in 
Bealey  v.  Blake,  153  Mo.  657.  If  one's  home  is  to  be 
a  prison  which  he  can  only  leave  for  any  of  those  pur- 
poses of  work,  business,  pleasure  or  health  which  en- 
tet  so  largely  into  the  normal  daily  life  of  our  time, 
without  assuming  the  burden  of  convincing  a  jury  as 
to  the  state  of  his  mind  when  he  did  it,  the  statute  which 
purports  to  secure  his  home  from  loss  through  finan- 
cial disaster  is  far  from  being  an  unmixed  blessing. 

In  Seilert  v.  McAnally,  223  Mo.  505,  the  cir- 
cumstances relating  to  the  abandonment  of  the  home- 
stead were  practically  the  same  as  in  this  case.  Mc- 
Anally and  wife  lived  on  a  homestead  in  Stoddard 
county.  They  left  it  and  went  to  Dunklin  county  to 
live,  and  while  in  the  latter  county  he  received  a  letter 
from  Houck,  a  lawyer,  telling  him  that  he  had  aban- 
doned his  homestead  and  that  he,  Houck,  intended  to 
enforce  the  collection  of  a  machine  note  he  had  in  his 
hands  for  that  purpose.  McAnally,  to  avoid  payment 
of  the  note,  transferred  the  Stoddard  county  homestead 
to  his  wife.  In  determinating  whether  the  homestead 
had  been  abandoned  at  the  time  of  this  transfer,  the 
court,  through  Lamm,  J.,  said : 

**  Under  this  record  the  land  in  controversy  was 
once  the  homestead  of  William  F.  and  Martha  Isabell. 
That  status  is  presumed  to  continue  until  the  contrary 
appears.  The  burden,  then,  was  on  the  plaintiff  to 
show  it  ceased  to  exist,  and  until  he  successfully  carried 
that  burden  the  McAnally  title  could  not  be  fraudu- 
lently dealt  with  by  them.  Such  has  been  the  law  in 
this  State  since  Vogler  v.  Montgomery,  54  Mo.  577. 
The  homestead  is  forbidden  fruit  to  the  creditor.  He 
may  not  take  it  or  eat  thereof.  Wherefore,  as  to  the 
world  at  large,  the  homesteader  (absent  a  statutory 
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prohibition)  may  convey  his  homestead  at  his  own 
sweet  will,  fraud  or  no  fraud/' 

In  Bealey  v.  Blake,  supra,  this  court  held  that 
abandonment  of  the  homestead  must  be  pleaded  as  well 
as  proved. 

The  circumstances  under  which  Mrs.  Johnston  left 
the  Agnes  property  are  all  in  evidence.  When  she 
got  it  there  were  incumbrances  on  it  amounting  to 
$3500,  which  she  succeeded  in  reducing  one  half  before 
giving  up  in  January,  1907.  She  acquired  no  other 
home  during  that  time.  She  tried  to  run  the  hotel 
without  leaving  her  home,  and  when  she  found  it  going 
wrong  went  to  look  after  it  personally.  In  all  the 
circumstances  w;e  see  no  evidence  of  an  intention  on 
her  part  in  going  down  to  the  East  End  Hotel  other 
than  to  get  money  to  hang  on  to  the  home.  We  think 
the  eighth  instruction  for  plaintiff,  in  the  particulars 
to  which  we  have  referred,  was  erroneous  and  preju- 
dicial. 

VII.  At  the  trial  there  was  some  uneasiness  on 
the  part  of  the  defendants'  attorneys  growing  out  of 

the  deeds  to  the  property  in  controversy 
fnrtpu^  wnich   passed   between   Miss   Page   and 

Mrs.  Johnston  in  March,  1905,  to  which 
we  have  already  referred  in  the  second  paragraph 
above.  They  seemed  to  fear  that  it  might  break  the 
continuity  of  the  homestead  right  in  some  way,  and 
having  in  mind,  no  doubt,  the  consistent  line  of  ad- 
judications of  this  court  that  the  record  of  tlie  deed 
under  which  the  original  homestead  is  acquired  fixes 
the  time  of  the  beginning  of  the  right  of  exemption 
to  which  all  other  homesteads  afterwards  acquired 
by  the  proceeds  of  its  sale  or  its  exchange  relate,  they 
introduced  evidence  tending  to  show  that  a  part  of 
the  purchase  price  of  the  Agnes  property  was  obtained 
by  the  sale  of  a  house  and  lot  in  Lone  Jack,  Jackson 
coanty,  Missouri,  in  which  she  and  a  former  husband 
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had  once  resided.  The  case,  as  we  have  seen,  assumed 
such  a  character  that  the  question  of  the  existence  of 
the  Lone  Jack  homestead  was  unimportant,  and  the 
defendants  had  the  right  to  a  clear  charge  to  the  jury 
as  to  their  real  claim  that  the  Agnes  property  whs 
exempt  from  sale  under  execution  founded  upon  the 
particular  judgment  involved.  It  was  the  only  ques- 
tion in  the  case,  and  as  such  should  have  been,  if  so 
requested,  clearly  submitted  to  the  jury.  For  this 
purpose  the  defendants  asked  the  court  to  instruct 
as  follows : 

**If  you  believe  from  all  the  evidence  in  this  case 
that  when  Mrs.  Johnston  left  the  premises  in  contro- 
versy and  went  to  the  East  End  Hotel  she  had  the 
intention  to  return  to  said  premises  which  she  left, 
and  that  she,  at  all  times  thereafter  until  she  sold 
said  premises  to  her  father,  had  the  intention  to  return 
thereto  and  make  the  same  her  home,  then  she  did 
not  abandon  the  same  in  the  sense  of  the  law.*' 

This  was  a  fair  statement  of  the  law  which  must 
control  the  jury.  It  told  them,  as  it  should  have  done, 
that  their  finding  must  be  founded  upon  **all  the 
evidence  in  this  case.'* 

The  statute  requires  that  when  an  instruction  is 
80  asked  in  writing  it  ** shall  be  given  or  refused.'* 
[R.  S.  1909,  sec.  1987.]  Instead,  the  court  modified 
it  by  tying  on  the  Lone  Jack  property  with  a  copu- 
lative conjunction,  and  clearly  expressing  its  dissat- 
isfaction with  the  theory  that  the  jury  were  to  form 
their  conclusion  from  a  consideration  of  all  the 
evidence.  This  contribution  of  the  court  was  as  fol- 
lows: **In  finding  whether  there  was  an  abandonment 
by  Mrs.  Johnston  of  the  Lone  Jack  cmd  Kansas  City 
properties  you  will  find  the  question  of  her  intent  or 
non-intent  to  return  to  these  places  and  make  them 
her  home,  from  all  the  facts  and  circvmstances  in  the 
case.*'  There  was  nothing  said  about  evidence  here, 
and,  as  we  shall  see  presently,  the   refusal  of  this 
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instmetioti  as  asked,  and  as  the  defendants  were 
clearly  entitled  to  have  it  given,  and  giving  it  obscnred 
by  this  modification,  comports  with  a  disposition  to 
suggest  something  to  the  jury  as  a  vehicle  of  en- 
lightenment that  is  not  properly  described  by  the  word 
evidence.  It  appears  still  more  plainly  when,  upon 
permitting  Mrs.  Johnston  to  testify  to  her  intention 
to  return  to  the  Agnes  property  and  make  it  her  home^ 
testimony  to  which  the  defendants  were  clearly  enti- 
tled, the  court  orally  commented  that  he  admitted  it, 
**not  as  settling  the  question  of  intention,  but  to  be 
taken  in  connection  with  all  facts  and  circumstances 
in  the  case,  for  whatever  weight  in  that  connection 
it  may  be  given  by  the  jury/' 

The  suggestion  to  which  we  have  referred  finds 
perhaps  its  plainest  expression  in  the  seventh  instruc- 
tion given  for  the  plaintiff  in  which  the  jury  are  told : 
**In  determining  whether  or  not  Mrs.  Johnston  had 
a  fixed  intention  of  returning  to  the  property  after 
moving  away  you  may  take  into  consideration  the 
business  or  businesses  and  occupation  engaged  in  by 
her  after  leaving  the  premises  in  question,  as  well  as 
the  facts  and  circumstances  in  the  case.'*  He  explains 
in  his  brief  his  theory,  and  the  theory  he  was  attempt- 
ing to  impress  upon  the  jury  in  this  instruction,  as 
follows:  **A  woman  who  engages  in  the  business  of 
running  a  bawdy  house  or  assignation  house  under  the 
polite  name  of  'hoteP  or  'rooming  house'  cannot  be 
held  to  have  retained  a  fixed  intention  of  returning 
to  that  most  holy  of  shrines,  a  home."  Clothing  the 
same  thought  in  less  picturesque  but  more  judicial 
language,  a  woman  who  has  once  lapsed  from  the 
virtuous  preeminence  which  it  is  the  glory  of  her  sex 
to  have  maintained,  forfeits  the  protection  of  the  laws 
of  the  land,  and  is  denied  even  the  privilege  of  her 
male  accomplices  to  acquire  and  protect  a  home  for 
herself  and  her  children.  Before  adverting  further 
to  the  application  by  the  court  in  these  instructions 
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of  the  principle  stated  by  counsel  with  such  frank- 
ness, it  is  only  fair  to  refer  briefly  to  the  evidence 
upon  which  it  is  founded. 

Mrs.  Johnston  had  been  consecutively  the  wife 
of  two  bartenders ;  one  of  them,  Mr.  Spencer,  who  was 
a  farmer  when  she  married  him,  brought  her  from 
Lone  Jack  to  Independence  and  Kansas  City,  where 
he  was  employed  in  saloons.  Her  two  children  had 
been  bom  of  a  previous  marriage.  In  the  year  1900 
she  began  to  try  to  earn  her  own  living  and  that  of 
the  children  by  keeping  roomers  and  boarders  in  a 
house  her  mother  had  been  managing  in  Kansas  City. 
Her  parents  were  evidently  good  people.  They  raised 
and  educated  her  daughter  and  have  stood  by  her  both 
with  respect  to  money  and  affection.  She  purchased 
the  property  in  question  in  the  summer  of  1904,  at 
about  the  time  she  instituted  proceedings  for  divorce 
against  Mr.  Johnston,  her  third  husband,  and  became 
very  heavily  indebted  for  it.  This  indebtedness  was 
so  burdensome  that  she  found  great  diflSculty  in  carry- 
ing it  and  desired  some  way  of  earning  more  money 
to  help  her  out,  and  in  the  beginning  of  March  of  the 
next  year,  1905,  Mr.  Evans  came  to  her  with  Johnston, 
who  was  then  a  bartender  in  his  hotel,  the  East  End, 
and  two  other  men,  named  respectively  Bliss  and 
Q^ar,  who  were  living  in  that  house;  and  their  inter- 
view resulted  in  her  assuming  for  Evans  the  manage- 
ment of  that  hotel,  retaining  Johnston,  her  former 
husband,  in  her  service,  and  the  two  other  men  gave 
her  the  benefit  of  their  patronage  as  guests  at  the 
hotel.  The  net  results  of  the  meeting  were  that  Mrs. 
Johnston  made  to  Evans  the  two  notes,  aggregating 
$1750,  which  are  the  foundation  of  this  proceeding 
against  the  Agnes  property.  Mr.  Bliss  says  that  he 
became  her  partner  by  the  payment  of  '*a  little 
money,''  although  he  made  no  note,  and  as  there  was 
no  profit  in  the  transaction  he  had  never  had  any 
settlement  with  her.    It  does  not  appear  whether  he 
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paid  his  board  or  received  it  on  account  of  his  pro- 
prietary position.  It  does  appear,  however,  that  it 
was  at  least  suspected  that  the  bar  was  not  returning 
to  Mrs.  Johnston  the  proceeds  of  its  sales,  and  on 
account  of  that  and  other  diflBculties  she  was  compelled 
in  a  month  or  two  to  leave  her  home  and  go  down  there 
to  look  after  it  herself.  At  some  time  during 
October,  1905,  she  found  herself  unable  to  carry  the 
hotel  any  longer,  and  Mr.  Winston,  the  agent  of  Mr. 
Evans,  came  to  her  and  advised  her  to  surrender  the 
house  and  withdraw,  which  she  did.  It  does  not 
appear  that  there  was  any  writing  connected  with  the 
Evans  transaction  excepting  the  two  notes  of  Mrs. 
Johnston  to  Mr.  Evans,  one  for  $1500  and  one  for  $250, 
already  mentioned. 

Mrs.  Johnston  states,  and  it  is  not  questioned, 
that  upon  surrendering  the  Evans  place  she  attempted 
to  get  boarders  and  roomers  to  go  with  her  to  Agnes 
avenue,  so  that  she  could  live  and  make  her  payments 
on  that  house ;  that  among  others  she  tried  Mr.  Bliss 
and  Mr.  Gear.  Failing  in  this  she  looked  for  another 
place  to  keep  roomers,  trying  it  for  a  couple  of  months 
on  Summit  street,  and  finally  took  a  rooming  house 
at  309  East  Twelfth  street,  which  she  named  the  Alta 
Vista  Hotel.  We  fail  to  find  any  suggestion  in  this 
record  that  up  to  that  time  Mrs.  Johnston  had  been 
anything  other  than  a  hard-working  woman  who  had 
been  trying  since  June,  1904,  to  earn  money  to  pay 
for  a  home  at  2536  Agnes  avenue,  and  there  is  nothing 
to  indicate  that  she  had  not  conducted  the  campaign 
in  a  manner  consistent  with  honest  womanhood.  She 
opened  the  Alta  Vista  in  the  late  winter  of  1906,  and 
in  the  fall  of  that  year  a  representative  of  the  city 
in  the  person  of  a  sergeant  of  the  police  called  upon 
her  and  told  her  that  the  department  had  ordered  that 
all  rooming  houses  on  that  street  between  Grand 
avenue  and  Oak  street  must  move  on  to  some  other 
part  of  the  dty.    She  acquiesced  in  this  and  moved 
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out  of  the  house,  and  some  time  in  January,  and  after 
she  had  sold  and  conveyed  the  Agnes  property  to  her 
father,  she  found  a  place  suitable  for  a  rooming  house 
at  710  East  Twelfth  street;  and  this  being  east  of  Oak 
street  was  not  under  the  ban  of  the  order  of  the  police 
department  we  have  already  mentioned.  After  she 
had  conducted  her  business  in  this  place  for  a  full 
month  it  seems  to  have  become  so  profitable  that  the 
attention  of  the  city,  or  at  least  of  the  police,  was 
attracted  to  it,  and  she  was  placed  upon  what  was 
described  by  the  plaintiff's  attorneys  at  the  trial  as 
^  **fine  list,'*  which  meant  that  she  was  required  to 
contribute  $25  per  month  as  their  profit  from  the 
business.  At  first  blush  this  does  not  seem  like  a  fair 
partnership,  as  the  public  had  to  be  paid  its  part  ir- 
respective of  profit  or  loss;  but  when  we  consider  it 
as  an  incentive  to  diligence  in  the  business,  its  el- 
pedi^ncy  is  apparent.  Mrs.  Johnston  testified  that 
while  this  arrangement  continued  she  had  never  been 
haled  into  court,  and  that  she  had  never  kept  a  bawdy- 
house;  and  no  other  evidence  was  introduced  contra- 
dicting her.  This  part  of  the  record  suggests  the  story 
of  a  woman  brought  to  Him  who  spake  as  **  never 
man  spake. '*  It  is  said  in  the  account  that  He  stooped 
down  and  wrote  with  His  finger  on  the  ground.  The 
writer  has  read  somewhere  a  legend  that  He  wrote  the 
names  of  those  responsible  for  her  plight,  and  who 
shared  its  emoluments.  Be  this  as  it  may,  when  He 
arose  all  the  gentlemen  present  to  accuse  her  had 
withdrawn,  and  the  two  were  alone. 

As  we  have  already  said,  these  occurrences  could 
have  no  legitimate  connection  with  the  abandonment 
of  her  home  before  the  transfer  to  her  father,  which 
was  the  real  and  only  question  for  the  jury.  The 
court  had  decided  on  the  trial  that  it  was  admissible 
for  no  other  purpose  than  to  affect  her  credibility, 
yet  the  seventh  instruction  given  for  the  plaintiff  was 
expressly  framed  for  the  purpose  of  submitting  and 
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did  submit  tiiat  very  circumstance  for  the  considera- 
tion of  the  jury  in  determining  whether  or  not  she  had 
abandoned  her  homestead;  and  the  modification  by 
the  court  of  the  defendants'  fourth  instruction  could 
have  had  no  other  object  than  to  prevent  them  from 
submitting  that  question  until  impregnated  with  the 
poison  of  the  same  testimony.  This  was  of  itself 
highly  prejudicial  error. 

Vm.  In  the  eleventh  instruction  given  for  the 
plaintiff  the  jury  were  properly  told  that  they  were 
....  the  sole  judges  of  the  credibility  of  the 

Instruction  on  ;i     c  ±u  •    i.x  x     v 

Credibility  of  Witnesses  and  of  the  weight  to  be  given 
witnoMes.  t^  ti^^i^  testimony.  But  in  addition  to 
this  they  were  told  that  in  determining  such  credibility 
and  weight  of  the  testimony  of  the  witness  they  tuUl 
take  into  consideration  **his  or  her  interest,  if  any, 
in  the  result  of  the  trial,  his  or  her  relation  to  or  feel- 
ing towards  the  parties,  the  probability  of  Ms  or  her 
statements,  as  well  as  all  the  facts  <md  circumstances 
in  evidence.'' 

The  objectionable  character  of  this  part  of  the 
instruction  would  have  been  modified  to  some  extent 
by  the  insertion,  in  the  last  clause  quoted,  of  the  word 
other,  so  that  it  would  read,  *'as  well  as  all  the  other 
facts  and  circumstances  in  evidence;''  but  in  a  case  of 
this  character,  which,  as  presented  in  the  record,  shows 
that  innuendo  and  suggestion  were  largely  relied  upon 
in  its  presentation,  it  is  hardly  proper  to  so  instruct 
as  to  give  them  full  authority  to  seek  information 
from  unsworn  lawyers  and  neighborhood  gossip  in- 
stead of  the  legal  evidence  in  the  case.  But  the  most 
serious  objection  to  this  instruction  lies  in  its  last 
sentence,  which  tells  them  if  they  '*  believe  that  any 
witness  has  knowingly  and  wilfully  sworn  falsely  to 
any  material  fact,  you  are  at  liberty  to  reject  all  or 
any  portion  of  such  witness's  testimony."  This  in- 
struction is  a  direct  assertion  by  the  court  that  there 
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is  evidence  to  justify  them  in  finding  that  a  witness 
has  wilfully  and  knowingly  sworn  falsely  to  some  fact 
material  to  the  case,  and  a  submission  of  that  issue. 
We  are  aware  that  the  courts,  including  this  court, 
have  tolerated  instructions  of  this  character  on  the 
ground  that  they  have  done  no  harm.  When,  however, 
the  jury  are  told  that  the  issue  of  perjury  has  been 
substantially  raised  in  the  case  and  that  it  is  their 
duty  to  guess  or  otherwise  ascertain  whom  it  concerns 
and  to  what  ** material  matter''  it  refers,  they  are 
invested  with  a  roving  and  predatory  conmaission  dan- 
gerous alike  to  all  who  are  abroad  as  litigants  and 
witnesses.  We  see  nothing  in  the  record  that  fairly 
raises  this  issue.  The  witnesses  seemed  ready  to  cor- 
rect their  own  lapses  of  memory,  and  there  is  nothing 
in  the  evidence  indicating  a  wilful  effort  to  misrep- 
resent or  suppress  any  material  fact.  An  example  of 
the  character  of  the  insinuation  embodied  in  this  in- 
struction is  the  statement  in  plaintiff's  brief  that  the 
testimony  of  Mrs.  Johnston  justified  it  because  **she 
started  out  by  denying  that  her  name  was  Mrs.  John- 
ston." She  simply  said  that  the  court  at  her  request 
had,  when  she  obtained  her  divorce  from  Mr.  Johnston, 
changed  her  name  to  Lackey,  that  of  her  first  husband. 
While  there  is  no  suggestion  that  the  records  of  the 
court  were  not  available,  no  competent  evidence  was 
introduced  to  question  her.  She  was  only  cross- 
examined  with  asperity  under  the  mistaken  notion 
that  such  an  order  could  not  lawfully  be  made  unless 
the  ** request"  mentioned  in  section  2930,  Revised 
Statutes  1899,  was  contained  in  the  petition.  The 
other  suggestions  in  aid  of  this  instruction  are  equally 
inadequate  to  justify  it.  Upon  the  evidence  before 
us  in  this  record  the  instruction  should  not  have  been 
given. 

IX.    Case  No.  15613,  bearing  the  same  title  and 
involving  the  same  land,  was  consolidated  with  this 
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case  for  argument  and  decided  at  the  present  term 
upon  a  point  which  we  have  not  considered  it  necessary 
to  notice  in  this  opinion. 

For  the  reasons  we  have  given  the  judgment  of 
the  Jackson  Circuit  Court  is  reversed  and  the  cause 
remanded  to  that  court  for  further  proceedings.  Blair, 
C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  hy 
Bbown,  C,  is  adopted  as  the  opinion  of  the  court.  All 
concur,  except  Bond,  J.,  not  sitting,— Graven,  J.,  in 
separate  opinion. 

GRAVES,  J. — ^I  concur  in  this  opinion  except 
the  comment  made  therein  upon  the  instruction  with 
reference  to  the  credibility  of  witnesses.  I  believe  that 
instruction  is  all  right,  and  I  do  not  agree  to  the  com- 
ment made  thereon  by  our  learned  Commissioner. 


THE  STATE  ex  rel.  INTER-INSURANCE  AUXIL- 
lARY,  as  Agent  for  MERCHANTS  RECIPRO- 
CAL UNDERWRITERS,  v.  CHARLES  G.  RE- 
VELLE, Superintendent  of  Insurance. 

In  Banc,  April  13,  1914. 

1.  INSURANCE:  Power  of  State  to  Regulate.  The  Legislature 
has  power  to  regulate  Insurance  contracts,  whether  entered 
into  by  individuals,  associations  or  corporations. 


: :  Discrimination.    In  the  exercise  of  its  power 

to  regulate  insurance  contracts  the  General  Assembly  must 
make  the  same  regulations  as  to  all  members  of  any  particular 
class,  and  impose  equal  conditions  and  burdens  upon  them. 
The  Constitution  does  not  permit  any  discrimination  between 
individuals  composing  a  class  of  natural  persons  engaged  in 
any  trade  or  calling  the  prosecution  of  which  affects  the  public 
257  Mo.  34 
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welfare,  or  between  the  members  of  a  class  of  con>orate  in- 
surers. 


Z.  :    :    :    Inter-Indemnity    Contract    Law. 

Tested  by  this  rule,  the  Inter-Indemnity  Insurance  contract 
law  of  1911,  Laws  1911,  p.  301,  permitting  individuals,  firms 
and  corporations  to  make  contracts  providing  indemnity  among 
each  other  from  casualty  or  other  contingency,  or  from  fire 
loss  or  damage  to  their  own  property,  and  declaring  the  mak- 
ing of  such  contracts  shall  not  constitute  the  business  of 
insurance  and  that  such  business  shall  not  be  subject  to  the 
laws  of  this  State  relating  to  insurance,  is  either  unconstitu- 
tional or  it  has  repealed  pro  tanto  the  existing  statutes  regu- 
lating insurance. 

4.  :   Elements  of  Contract.     The  essential  elements  of  a 

contract  of  insurance  are  an  agreement,  oral  or  written,  whereby 
for  a  legal  consideration  the  promisor  undertakes  to  indemnify 
the  promisee  if  he  suffer  a  specified  loss. 


;  Inter-Indemnity  Contract  Law:  Dishonest  and  Mis- 
leading Title:  Unconstitutional.  To  enact  a  statute  repeal- 
ing another  the  General  Assembly  must  have  before  it  a  bill 
which  contains  one  subject,  which  must  be  clearly  expressed 
in  its  title.  The  subject  must  be  pointed  out  by  a  title  which 
is  not  designed  to  mislead  either  the  members  of  the  Legisla- 
ture or  the  people,  and  the  title  must  be  a  fair  forecast  of 
the  body  of  the  bilL  The  title  to  the  Inter-Indemnity  Insur- 
ance Contract  law  of  1911,  Laws  1911,  p.  301,  which  is,  "An 
act  defining  certain  classes  of  indemnity  contracts,  prescribing 
regulations  therefor,  and  fixing  a  license  fee,"  was  mlEQeading 
and  did  not  clearly  express  the  subject  of  the  bill,  because  the 
bill  does  not  define  indemnity  contracts,  and  it  prescribes  no 
regulation  therefor,  and  is  misleading  because  the  bill  untruth- 
fully declares  that  the  making  of  contracts  providing  indemnity 
from  loss  or  damage  by  fire  shall  not  constitute  the  business 
of  insurance,  and  the  title  gives  no  notice  of  the  fact  that  the 
bill  says  the  making  of  such  indemnity  contracts  "shall  not 
be  subject  to  the  laws  of  this  State  relating  to  insurance." 


: :  Partial  Repeal  of  General  Law:  Special  Law. 

The  Constitution  declaring  that  "nor  shall  the  General  Assem- 
bly indirectly  enact  such  special  or  local  law  by  the  partial 
repeal  of  a  general  law,"  the  Inter-Indemnity  Insurance  Con- 
tract law  of  1911,  Laws  1911,  p.  301,  which  declares  that  "the 
making  of  contracts  between  individuals,  firms  or  corporations 
providing  indemnity  among  each  other  from  casualty  or  other 
contingency,  or  from  fire  loss  or  damage  to  their  own  prop- 
erty .  .  .  shall  not  be  subject  to  the  laws  of  this  State 
relating  to  insurance,"  thereby  restricting  the  benefits  of  the 
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bill  to  such  persons,  and  densring  to  all  other  persons  special 
exemption  from  the  laws  regulating  insurance,  is  a  special 
law  enacted  for  the  special  benefit  of  the  contract-makers  men« 
tioned  therein,  and  pro  tanto  attempts  to  repeal  the  general 
*     laws,  regulating  insurance,  and  is  therefore  invalid. 

Mandamus. 

Writ  dbnibd. 

William  J.  Jones  for  relator. 

(1)  The  Act  of  1911  (Laws  1911,  p.  301),  entitled, 
**An  Act  defining  certain  classes  of  indemnity  con- 
tracts, prescribing  regulations  therefor,  and  fixing  a 
license  fee,'^  is  not  unconstitutional  and  void.  It  does 
not  violate  section  28  of  article  4  of  the  Constitution  of 
Missouri.  The  title  clearly  expresses  the  general  con- 
tents of  said  act.  Said  act  does  not  contain  more  than 
one  subject.  (2)  The  act  is  not  so  v€igue,  indefinite 
and  uncertain  in  its  contents  as  to  make  the  same  void. 
Said  act  does  define  what  are  contracts  for  inter-in- 
demnity or  inter-insurance ;  it  does  say  what  kind  or 
character  of  contracts  for  indemnity  do  not  constitute 
the  business  of  insurance  and  shall  not  b«  subject  to 
the  laws  of  this  State  relating  to  insurance.  Blan- 
chard  Co.  v.  Hamblin,  162  Mo.  App.  242.  (3)  The 
Merchants  Eeciprocal  Underwriters  is  an  inter-in- 
surance or  inter-indemnity  association  or  exchange 
composed  of  individuals,  firms  or  corporations  for  the 
purpose  of  exchanging  contracts  providing  insurance 
or  indemnity  among  its  own  members  or  subscribers 
against  loss  by  fire,  lightning  and  cyclone  to  their  own 
property^  It  is  not  engaged  in  the  general  insurance 
business,  and  does  not  write  insurance  for  the  general 
public  (4)  The  form  of  contract  or  policy  exchanged 
by  the  subscribers  of  the  Merchants  Eeciprocal  Un- 
derwriters is  a  contract  of  inter-insurance  or  inter-in- 
demnity, and  is  not  the  ordinary  form  of  old  line  fire 
insurance  policy. 
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Boyle  &  Howell,  Joseph  8.  Brooks  and  R.  F.  GUh- 
erson  amid  curiae. 

John  T.  Barker,  Attorney-General,  and  Ernest  A. 
Green,  Assistant  Attorney-General,  for  respondent. 

The  Act  of  1911  (Laws  1911,  p.  301),  entitled, 
**An  act  defining  certain  classes  of  indemnity  con- 
tracts, prescribing  regulations  therefor  and  fixing  a 
license  fee,'^  is  unconstitutional  and  void:  (a)  Said 
act  is  violative  of  section  28  of  article  IV  of  the  Con- 
stitution in  that  the  title  to  said  act  does  not  clearly 
express  the  general  contents  of  said  act,  and  said  act 
contains  more  than  one  subject,  which  separate  sub- 
jects are  not  clearly  expressed  in  the  title,  (b)  Said 
act  is  so  vague,  indefinite  and  uncertain  as  to  make 
the  act  absolutely  void  for  indefiniteness.  Sec.  28,  art. 
4,  Constitution;  State  v.  Coffee  &  Tea  Co.,  171  Mo. 
639;  State  ex  rel.  v.  County  Court,  102  Mo.  537. 

STATEMENT. 

The  relator  prayed  an  alternative  writ  of  manda- 
mus to  compel  the  Superintendent  of  Insurance  to  is- 
sue to  its  principal  a  certificate  to  do  inter-insurance 
business  in  this  State,  claiming  it  was  so  authorized  by 
compliance  with  the  terms  of  the  Act  of  1911,  Laws 
1911,  p.  301.    The  act  in  question  is,  to-wit: 

(H.  B.  277.) 

INSURANCE^:     Inter-Indemnity  Contracts. 

AN  ACT  defining  certain  classes  of  indemnity  contracts,  pre- 
scribing regulations  therefor,  and  fixing  a  license  fee. 
SECTION  SECTION 

1.  Contracts  for  indemnity  shall     8.   Agent  to   procure  certificate 
not  constitute  insurance  busi-  of  authority,  fee,  etc. 

ness. 

2.  Declaration     shall    be    filed, 
where,  shall  contain  what 

Be  it  enacted  l>y  the  General  Assembly  of  the  State  of  Missouri,  as 

follows: 

Section  1.    Contracts  for  indemnity  shall  not  constitute  insur- 
ance business. — ^The  making  of  contracts  between  individuals,  firms 
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or  corporations  providing  indemnity  among  each  other  from  casualty 
or  other  contingency,  or  from  fire  loss  or  other  damage  to  their 
own  property,  shall  not  constitnte  the  business  of  insurance,  and 
sl\all  not  be  subject  to  the  laws  of  this  State  relating  to  insurance. 
Sec.  2.  Declaration  shall  he  flledj  where;  sTiall  contain  what, — 
The  attorney,  agent  or  other  representative  acting  for  such  in- 
dividuals, firms  or  corporations,  shall  file  with  the  Superintendent 
of  Insurance  of  this  State,  a  declaration  in  writing,  verified  by  the 
oath  of  such  attorney,  agent  or  other  representative,  setting  forth: 

(a)  The  name  or  title  of  the  office  through  which  such  in- 
dividuals, firms  or  corporations  exchange  such  contracts. 

(b)  A  copy  of  the  form  of  contract  under  or  by  which  such 
indemnity  is  to  be  effected. 

(c)  The  location  of  the  office  or  offices  through  which  such 
contracts  are  to  be  issued. 

(d)  That  service  of  process  may  be  had  upon  the  Superintend- 
ent of  Insurance  in  this  State  in  all  suits  arising  out  of  such 
contracts. 

Sec.  3.  Agent  to  procure  certificate  of  authority,  fee,  etc.— 
Elvery  attorney,  agent  or  other  representative  through  whom  are 
issued  or  negotiated  any  contracts  for  indemnity  of  the  character 
referred  to  in  this  act,  shall  procure  from  the  Superintendent  of 
Insurance  annually  a  certificate  of  authority,  stating  that  all  the 
requirements  of  this  act,  which  are  applicable,  have  been  complied 
with;  and  upon  such  compliance,  and  the  payment  of  a  fee  of  two 
dollars,  the  Superintendent  of  Insurance  shall  issue  such  certificate. 

Approved  March  9,  1911. 

This  conrt  ordered  the  writ.  Thereupon  the  re- 
spondent waived  its  issuance  and  filed  his  return  to  the 
petition  of  relator  refusing  to  issue  the  license  or  cer- 
tificate; first,  for  that  relator,  being  a  corporation, 
could  not  legally  be  the  agent  of  its  alleged  principal 
nor  could  be  lawfully  incorporated  for  that  purpose; 
second,  that  relator  had  not  complied  with  certain 
rules  established  by  the  Insurance  Department  for 
the  purpose  of  ascertaining  the  nature  of  its  pro- 
posed business  and  its  good  faith  in  conducting  the 
same,  and  that  relator  had  assumed  a  name  so  similar 
to  that  of  the  previous  association  as  to  be  deceptive 
and  confusing;  third,  that  the  act  of  the  Legislature, 
supra,  is  unconstitutional. 

To  these  returns  relator  filed  a  reply ;  whereupon, 
the  case  was  submitted,  after  oral  argument  in  this 
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court,  upon  the  pleadings  and  exhibits  and  the  f  oltoir- 
ing  admitted  facts : 

*  *  First.  That  the  Inter-Insurance  Anxiliflry  Com* 
pany  is  incorporated  for  the  following  purposes :  to  in- 
spect insurance  risks  of  whatever  nature  or  character; 
to  protect  property  from  loss  before  or  after  damage 
by  covering,  guarding,  removal,  storage,  or  otherwise; 
to  adjust  and  settle  losses  or  claims  for  loss  or  dam- 
age; to  furnish  oflSce  facilities  and  experienced  cleri- 
cal and  other  employees  to  individuals,  insurance,  in- 
ter-insurance or  inter-indemnity  and  other  companies 
and  associations;  to  act  as  agent,  manager,  or  other 
representatives  for  intar-insurance  or  inter-indemnity 
exchanges  or  associations  and  for  the  persons,  firms 
and  corporations  composing  the  same ;  and  generally 
to  do  any  and  all  things  inddent  and  necessary  to  the 
carrying  out  of  the  above  purposes. 

**  Secondly,  That  on  July  22,  1913,  the  date  of  the 
filing  of  relator's  application  for  a  license,  the  follow- 
ing inter-insurance  associations  or  reeiproeal  ex* 
changes  had  been  licensed  by  the  Superintendent  of 
Insurance,  viz:'' 

Here  follows  a  list  of  the  names  of  a  number  of 
associations  so  lic^ised. 

OPINION. 

BOND,  J.  (After  stating  the  facts  as  above). — ^L 
The  pivotal  point  on  this  appeal  is  whether  the  act  of 
the  Legislature,  supra,  relied  on  by  the  relator  as  the 
authority  for  the  conduct  of  the  business  in  which  its 
principal  seeks  to  engage  without  being  amenable  to 

the  insurance  laws  of  this  State  regulating 
Indemnity  that  business,  is  a  constitutional  enact- 
inturance*.     mentt    We  think  it  is  not.    The  power  of 

the  Legislature  to  regulate  insurance  con- 
tracts, whether  entered  into  by  individuals,  associa- 
tions or  corporations  is  not  an  open  question  either 
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cm  precedent  or  principle.  [B.  S.  1909,  sees.  7003, 
7041;  Laws  1911,  p.  271,  amending  Sec.  7008,  R.  S. 
1909;  Laws  1911,  p.  283,  amending  Sec.  7099,  R.  S. 
1909.] 

The  root  of  this  control  lies  in  the  paramount 
power  of  tibe  State  to  regulate  its  internal  affairs  for 
the  protection  and  well-being  of  its  citizens  and  to  that 
end,  to  impose  aalntary  and  equal  conditions  or  bur- 
dens on  any  trade  aiul  calling,  the  prosecution  of 
which  affects  the  public  welfare.  In  the  exercise  of 
this  power,  however,  the  State  must  make  the  same 
regulations  as  to  all  the  member  of  the  particular 
class,  for  the  Constitution  does  not  permit  any  dis- 
crimination between  individuals  composing  a  class  of 
natural  persons  engaged  in  that  calling,  nor  between 
the  members  of  a  class  of  corporate  insurers.  [State 
V.  Stone,  118  Mo.  1.  c.  401.] 

In  the  pursuance  of  that  policy  and  within  con- 
stitutional limitations,  the  Legislature  has  provided 
in  this  State  an  insurance  department,  which  is 
charged  with  the  duty  of  executing  the  laws  in  relation 
to  insurance  and  insurance  companies  doing  business 
in  this  State.  [R.  S.  1909,  sec.  6877.]  It  is  the  duty 
of  that  department  to  compel  all  persons',  whether 
natural  or  artificial,  to  observe  the  restrictions  and 
safeguards  prescribed  by  law  for  the  transaction  of 
the  business  of  insuring  life  or  property.  And  as  to 
the  obligations  assumed  by  sudi  persons  the  statute 
of  this  State  is  to-wit:  **No  individual  or  association 
of  individuals,  under  any  style  or  name,  shall  be  per- 
mitted to  do  the  business  mentioned  in  this  chapter 
within  the  State  of  Missouri,  unless  he  or  they  shall 
first  fully  comply  with  all  the  provisions  of  the  laws 
of  this  State  governing  the  business  of  insurance.'* 
[R.  S.  1909,  sec.  7041.] 

The  essential  elements  of  a  contract  of  insurance 
are  an  agreement,  oral  or  written,  whereby  for  a  legal 
consideration  the  promisor  undertakes  to  indemnify 
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the  promisee  if  he  shall  suffer  a  specified  loss.  [1  May 
on  Insurance,  sees.  1,  2,  and  43;  Duff  v.  Fire  Assn., 
129  Mo.  1.  c.  465;  State  v.  Phelan,  66  Mo.  App.  1.  c. 
558.]  That  the  contracts  proposed  by  the  relator  as 
the  representative  of  its  principal  were  of  this  char- 
acter i^  not  denied,  and  is  fully  proved  by  the  terms 
and  form  of  the  policy  attached  to  its  petition  for  the 
writ. 

In  the  matter  in  hand  the  relator  is  a  corporation 
which  assumes  to  be  the  agent  with  plenary  power  to 
represent  an  association  of  individuals,  firms  or  cor- 
porations known  as  the  **  Merchants  Reciprocal  Un- 
derwriters.^' This  body  is  made  up  of  such  persons, 
firms  or  corporations  as  shall  first  accept  one  of  its 
policies  of  insurance  and  in  the  application  therefor, 
shall  have  executed  a  power  of  attorney  to  relator  to 
underwrite  for  the  applicant  in  the  name  of  **  man- 
ager,'* policies  of  insurance  against  loss  or  damage 
by  fire,  etc.  In  substance  to  do  any  and  all  things 
which  such  ** manager,''  if  insurer,  could  do  of  his  own 
initiative.  The  applicant  is  also  required  to  appoint 
the  corporate  relator  as  ** manager"  of  the  body  which 
he  seeks  to  join  and  his  grant  of  said  power  of  attor- 
ney is  *'to  form  part  of"  his  contract  of  insurance 
with  this  exchange. 

By  the  term  ** exchange"  the  policy  says  *4s 
meant"  the  persons  who  are  subscribers  at  the  in- 
surers' exchange,  to  Merchants  Reciprocal  Exchange. 
From  this  we  take  it,  the  general  body  has  insurers' 
exchanges  at  different  points,  for  the  printed  applica- 
tion speaks  of  the  power  to  *' transfer  the  oflSce"  where 
the  indemnity  contract  is  made  from  St.  Louis  to  any 
other  point.  Among  other  powers  granted  to  the 
** manager,"  the  right  to  take  fifteen  per  cent  of  the 
cost  of  insurance  and  expenses,  from  the  funds  which 
each  member  is  to  pay,  is  not  overlooked. 

It  is  perfectly  plain  from  the  outline  of  tiie  busi- 
ness which  relator  seeks  to  do  as  the  agent  or  man- 
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ager  of  all  persons  to  whom  relator  shall  issue  poli- 
cies, that  it  is  a  state-wide  plan  with  no  other  require- 
ments as  to  membership  than  that  the  applicant  shall 
insure  his  property  and  give  the  **  manager  ^^  the 
power  to  do  all  things,  simply  by  using  the  name 
** manager, ^^  which  the  member  could  do  himself.  The 
plan  provides  no  guaranty  of  solvency  beyond  what 
may  be  left  of  the  **  funds  payable  by  the  single  sub- 
scriber** after  the  subtraction  therefrom,  by  the  man- 
ager, of  his  stipulated  per  cent  and  all  the  cost  and 
expenses  which  the  manager  may  be  put  to  in  carrying 
on  the  insurance  business.  Moreover,  the  policy  it- 
self provides  that  no  joint  liability  shall  be  incur- 
rable  by  the  insurer  and  it  is  not  suggested  that  the 
association  or  its  corporate  alter  ego,  relator,  is  to  be 
liable  in  any  way  whatever  in  case  of  the  accrual  of  a 
right  of  action  on  one  of  the  policies.  Indeed,  the 
policy  itself  expressly  provides  that  one  only  of  the 
members  of  the  Merchants  Reciprocal  Underwriters 
shall  be  suable  in*case  of  a  default,  and  that  the  other 
members  shall  abide  that  action  as  to  their  separate 
responsibility  which  shall  bear  the  same  proportion 
to  tiie  entire  loss  which  his  premium  bears  to  all  other 
premiums  then  in  force. 

In  order  to  enable  the  promoters  thereof  to  carry 
out  the  above  scheme,  it  was  indispensable  that  the 
statutes  safeguarding  the  insurance  should  be  re- 
pealed. This  was  comprehended,  and  the  result  was 
the  legislative  act  under  which  relator  is  now  demand- 
ing that  its  principal  be  licensed  to  do  insurance  busi- 
ness in  this  State  free  from  burdens  or  restrictions  im- 
posed on  that  business  by  the  General  Assembly.  It  is 
apparent  that  unless  the  legislative  act  under  review 
has  repealed  pro  tanto  the  existing  statutes  regulating 
insurance,  the  Superintendent  of  Insurance  would  vio- 
late the  law  if  he  gave  his  oiBcial  sanction  to  the  busi- 
ness of  relator  *s  principal.  As  the  necessary  effect 
of  the  act  in  question  is  to  repeal  the  insurance  laws 
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in  favor  of  the  persons  mentioned  in  the  act,  it  be- 
comes important  to  determine  if  it  was  constitutionally 
enacted. 

n.  Before  the  Legislature  can  enact  a  repeal- 
atory  act  it  must  have  before  it  a  bill  which  contains 
**one  subject'^  which  ** shall  be  clearly  expressed  in  its 
title/'  [Constitution,  art.  4,  sec.  28.]  This  is  a  man- 
datory provision  though  liberally  con- 
Titie  to  strued.  It  will  not  annul  an  act  where  all 
MiVicad'ing.  its  provisions  radiate  from  the  **  single 
subject'*  of  the  bill  and  are  within  its  just 
scope  and  reasonable  application,  and  where  that  sub^ 
ject  is  pointed  out  by  a  title  which  is  not  designed  to 
mislead  either  the  members  of  the  Legislature  or  the 
people,  but  which  contains  a  fair  forecast  of  the  con- 
tents of  the  bill.  [State  ex  rel.  v.  County  Court,  128 
Mo.  427;  O'Connor  v.  Transit  Co.,  198  Mo.  1.  c.  639; 
State  V.  Burgdoerfer,  107  Mo.  1.  c.  30;  City  of  Kansas 
Y.  Payne,  71  Mo.  1.  c.  162.] 

In  tiie  matter  in  hand  we  need  not  consider  any 
question  of  unity  of  subject  in  the  body  of  the  bill, 
for  the  fault  with  this  act  lies  in  the  fact  that  the  titie 
does  not  ** dearly  express"  the  subject  of  the  bill.  A 
simple  glance  at  the  enacting  clause  of  the  bill  shows 
that  it  was  fashioned  so  as  to  abrogate  the  application 
of  the  insurance  laws  to  every  policy  issued  in  this 
State  to  a  person,  firm  or  corporation  who  should  be- 
come a  member  of  the  body  issuing  the  policy.  Such  a 
business  would  necessarily  accommodate  itself  to  the 
demand  for  insurance  of  a  large  percentage  of  the  citi- 
zens of  this  State.  To  put  it  in  operation  it  was  nec- 
essary, however,  to  repeal  the  existing  statutes  gov- 
erning insurance,  and  the  body  of  the  bill,  if  valid, 
accomplishes  that  object  But  it  does  not  do  so 
openly.  It  resorts  to  the  device  of  stating  what  is  v^ 
true  (except  this  statute  can  be  held  to  make  it  true) 
that  ccmtracts  of  indemxtity  made  for  fire  losoes  or 
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other  damages  to  property  are  not  insurance  contracts, 
and  hence,  shall  not  **be  subject*^   to   the  insurance, 
laws  of  this  State.    Or  to  put  the  matter  in  another 
form,  the  bill  provides  that  insurance  is  not  insur- 
ance. 

Conceding  the  power  of  the  Legislature,  absent 
constitutional  restrictions,  to  change  or  abolish  any 
rule  or  principle  of  law,  still  its  act  in  so  doing,  must 
be  by  a  bill  whose  title  shall  truthfully  describe  its  ob- 
ject. It  is  as  clear  as  consciousness,  that  no  title 
would  perform  that  ofl5ce  if  it  stated  the  bill  to  which 
it  was  prefixed  was  one  to  '* define^*  certain  insur- 
juioe  contracts,  and  the  body  of  the  bill  undertook,  not 
to  alter  the  legal  rights  and  liabilities  of  the  parties 
to  such  contract,  but  simply  to  exempt  them  from  the 
application  of  laws  governing  similar  contracts.  Li 
such  a  case  the  bill  would  define  nothing.  A  definition 
means  to  state  in  other  words  the  meaning  of  certain 
terms  or  language.  The  bill  under  review  did  not 
set  forth  the  meaning  of  the  terms  **  indemnity  con- 
tracts*' nor  did  it  explain  that  they  were  synonymous 
with  insurance  contracts  as  has  been  universally  ad- 
judged. On  the  contrary,  the  bill  in  question  instead 
of  so  defining  the  'indemnity  contracts'*  mentioned 
in  its  title,  bluntly  destroyed  the  definition  attached 
to  them  by  law  and  gave  no  other.  This  was  in  dear 
and  direct  contradiction  to  the  words  contained  in  the 
title  to  the  bill,  for  they  pointed  out  the  sole  object  of 
tiie  bill  to  be  the  ** defining'*  of  certain  classes  of  in- 
demnity contracts. 

The  Constitution  says  that  the  subject  **of  the 
bill"  shall  be  ** dearly  expressed"  in  its  title.  No  lib- 
erality of  construction  or  breadth  of  interpretation 
could  bring  the  subject  of  this  bill  within  the  natural 
meaning  and  scope  of  tiie  words  of  its  title.  The  only 
effect  of  the  enacting  terms  of  the  bill  was  to  exempt 
certain  contracts — ^which  were  insurance  contracts — 
by  miscalling  them,  from  the  burden  imposed  upon 
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that  business  by  the  policy  of  the  State.  The  bill  did 
not  seek  in  any  wise  to  alter  the  intrinsic  character  or 
legal  eflScacy  of  such  contracts.  It  contemplated  that 
their  full  obligations  should  remain  unchanged.  Its 
only  purpose  was  to  declare  that  the  ** making^'  of  them 
**  shall  not  constitute  insurance  business.  ^^  It  is  incon- 
trovertible that  it  was  the  aim  of  the  act  not  to  abolish 
insurance  business,  but  to  enable  certain  persons  to 
carry  it  on  free  from  the  supervision  of  that  depart- 
ment of  government  and  released  from  application  of 
the  general  statutes  which  are  designed  to  enforce  and 
secure  for  the  benefit  of  the  people  contracts  of  insur- 
ance made  with  them  against  loss  to  their  property 
by  fire  or  otherwise. 

If  the  constitutional  requirement  that  the  title  to 
any  bill,  other  than  appropriation  bills,  shall  **  clearly 
express'*  the  one  subject  with  which  its  enacting 
clause  proposes  to  deal,  can  be  contravened,  then  in 
our  judgment  that  has  been  done  in  this  case.  We 
therefore,  conclude  that  the  Act.  of  1911  (Laws  1911^ 
p.  301 )  now  under  review,  was  foisted  upon  the  Legis- 
lature and  adopted  by  it  in  the  face  of  the  Constitution 
and  hence  did  not  become  a  law  of  this  State. 

in. 

The  same  conclusion  necessarily  follows  when  the 
act  under  review  is  considered  in  relation  to  the  limita- 
tion of  the  power  of  the  Legislature  to  en- 
Partiai  act  Special  laws  of  a  particular  kind.    The 

General  Constitution  deals  with  this  subject  in  arti- 
cfass  ^^^   ^'   section   53,   and    subsequent   para- 

Legitiation.  graphs  including,  to-wit :  **  (33)  Nor  shall  the 
General  Assembly  indirectly  enact  such 
special  or  local  law  by  the  partial  repeal  of  a  general 
law."  From  the  terms  of  the  act  of  the  Legislature 
and  by  the  admitted  facts  it  appears  that  the  benefici- 
aries are  to  be  associations  made  up  of  the  particular 
individuals,  firms   or   corporations  which  shaU  make 
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the  forms  of  contracts  of  insurance  hereinbefore  de- 
scribed, and  the  benefits  of  the  bill  are  restricted  to 
the  special  members  of  this  particular  association. 
The  parties  to  all  other  forms  of  insurance  contracts 
are  denied  the  special  exemption  from  the  laws  regu- 
lating that  business  which  is  accorded  to  the  benefi- 
ciaries of  the  present  bill,  and  this  dicrimination  is 
effected  by  the  exact  method  prohibited  by  the  Con- 
stitution, in  this,  that  the  bill  under  review,  if  valid, 
would  amount  to  **the  partial  repeal  of  a  general 
law,'*  and  thereby,  ** indirectly**  enact  a  special  law 
for  the  benefit  of  the  special  contract  makers  men- 
tioned in  the  bill.  That  the  Legislature  cannot  in  this 
way  violate  the  prohibition  of  the  Constitution  against 
the  enactment  of  special  laws,  has  been  repeatedly 
held.  [Henderson  v.  Koenig,  168  Mo.  1.  c.  371 ;  State 
ex  inf.  V.  Ins.  Co.,  150  Mo.  1.  c.  135 ;  In  re  Flukes,  157 
Mo.  1.  c.  132.] 

In  conformity  with  these  views  the  writ  herein- 
before granted  by  us  is  quashed.  All  concur,  except 
Woodson,  J.,  who  dissents  as  to  paragraph  one  and 
concurs  in  paragraphs  two  and  tiiree  and  in  result, 
and  excepting  Lamm,  C.  J.,  and  Brown,  J.,  who  concur 
in  everything  except  what  is  said  in  approval  of  the 
Henderson  case. 


CITY  OF  ST.  LOUIS,  Appellant,  v.  CHEISTIAN 
BEOTHERS  COLLEOE  et  al. 

In  Banc,  April  13,  1914. 

1.  CHANGING  BOULEVARD  INTO  STREET:  Content  of 
Abutting  Owners:  No  Actual  Construction.  The  provisioiis  of 
the  charter  of  the  city  of  St  Louis  which  requires  the  written 
consent  of  the  persons  owning  two-thirds  of  the  land  fronting 
on  a  boulevard  before  the  ordinance  declaring  it  to  be  a  boule- 
vard can  be  repealed  by  another  changing  it  into  a  street, 
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refers  to  boulevards  which  have  an  actual  physical  existence. 
Where  nothing  has  been  done  under  the  ordinance  declaring 
a  certain  street  to  be  a  boulevard  and  directing  the  city  coun- 
selor to  cause  same  to  be  established,  changed  and  widened 
as  a  boulevard,  no  attempt  to  widen  it  having  been  made,  and 
no  houses  or  sidewalks  built  with  reference  to  its  prescribed 
lines,  it  is  not  a  boulevard  in  fact,  and  no  consent  of  the 
abutting  property  owners  is  required  as  a  precedent  condition 
to  its  valid  repeal. 

2.  INTENT  OF  LAWMAKERS:  Limiting  Meanings  of  Words 
Used.  In  arriving  at  the  intent  of  the  lawmaker  it  is  per- 
missible to  either  expand  or  limit  the  meaning  of  his  words, 
when  that  becomes  necessary  to  make  the  law  harmonize  with 
reason. 

8.  CHANGING  BOULEVARD  INTO  8TREET:  Contractual 
Relation  with  Abutting  Owner.  In  the  absence  of  any  evi- 
dence that  the  owner  of  land  abutting  on  the  street  which 
the  ordinance  declared  was  changed  into  a  boulevard  and  was 
to  be  widened,  has  accepted  the  ordinance  and  expended  money 
in  improving  his  property  in  harmony  with  its  prescriptions  as 
to  building  lines  and  sidewalks,  no  contractual  relations  exist 
between  him  and  the  city.  There  must  be  an  acceptance  of 
its  provisions  by  some  expenditure  of  money  to  create  such 
a  relation.  Where  the  ordinance  prohibited  the  erection  of 
structures  on  private  property  nearer  than  fifteen  feet  of  the 
boulevard's  lines,  the  mere  refraining  from  erecting  any  struc- 
tures within  that  line  for  two  years  after  the  ordinance  was 
enacted  does  not  establish  such  contractual  relations. 

4.  ;    :    Condemnation    Ordinance:    Encumbrance. 

Whether  or  not  the  enactment  of  an  ordinance  requiring  a 
street  to  be  widened  creates  an  encumbrance  upon  the  abutting 
land  to  be  taken  for  such  public  purpose  before  any  suit  or 
other  proceeding  is  instituted  to  effect  such  condemnation*  the 
repeal  of  the  ordinance  does  not  violate  a  contract  between 
the  city  and  the  owner  of  such  abutting  land  or  invade  any 
of  his  constitutional  rights,  for  the  repeal  of  the  ordinance 
removes  such  a  cloud  or  encumbrance  if  one  is  created  by  it. 

Appeal  from  St.  Louis  City  Circuit  Court. — Eon.  C.  C. 
Allen,  Judge. 

Bevebsed  and  bemanded. 

William  B.  Baird  and  E.  E.  Pearcy  for  appellant. 

(1)    The  passage  of  the  ordinance  authorizing  the 
city  counselor  to  cause  Kingshighway  to  be  established 
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as  a  boulevard,  is  not  a  condemnation  of  the  property 
described  in  the  ordinance.  Mining  Co.  v.  City  of 
Joplin,  124  Mo.  138;  City  v.  Hill,  116  Mo.  527;  St. 
Louis  V.  Dorr,  145  Mo.  485 ;  3  Dillon  on  Municipal  Cor- 
porations (5  Ed.),  p.  1640,  sec.  1036;  2  Lewis  on  Emi- 
nent Domain  (3  Ed.),  p.  911,  sec.  505,  and  p.  913,  sec. 
506;  Sees.  1  and  2,  art.  6,  Charter  of  St.  Louis.  (2) 
Whatever  the  English  rule  may  be,  the  well  estab- 
lished American  rule  is  that  no  contractual  relation  is 
established  by  the  mere  passage  of  an  ordinance  au- 
thorizing the  condemnation  of  property  by  a  munici- 
pal corporatibn  for  public  use  and  that  the  proceeding 
may  be  dismissed  before  the  property  is  condemned 
and  paid  for.  Kansas  City  v.  Eailroad,  189  Mo.  245; 
Simpson  v.  Kansas  City,  111  Mo.  242 ;  Brewing  Assn. 
V.  St.  Louis,  168  Mo.  44 ;  Real  Estate  Co.  v.  St.  Louis, 
170  Mo.  31;  Eyssell  v.  St.  Louis,  168  Mo.  607;  District 
of  Columbia  v.  Hess,  35  App.  D.  C.  38;  28  L.  B.  A. 
(N.  S.)  91  and  note;  Nixon  v.  Marr,  190  Fed.  915;  2 
Lewis  on  Eminent  Domain  (3  Ed.),  p.  1669-83,  sees. 
954-955;  Charter  of  St.  Louis,  art.  6,  sees.  1,  2,  9  and 
10;  3  Dillon  on  Municipal  Corporations  (5  Ed.),  p. 
1651,  sec.  1044,  and  note  1;  Art  2,  sec.  21,  Constitu- 
tion; Sec.  9762,  E.  S.  1909.  (3)  As  tiie  boulevard  au- 
thorized to  be  established  by  the  ordinance  had  not 
been  established  by  law,  the  provision  of  the  charter 
requiring  the  consent  in  writing  of  the  owners  of  at 
least  two-thirds  in  frontage  thereon  did  not  apply. 
Charter*  of  St.  Louis,  art.  6,  sees.  1  to  11 ;  Authorities 
cited  above. 

W.  B.  (&  Ford  W.  Thompson  for  respondent  W.  B. 
Thompson. 

(1)  Ordinance  No.  22946  was  a  partial  perform- 
ance of  a  contract  made  with  the  taxpayers  of  St. 
Louis  to  establish,  open,  and  construct  Kingshighway 
boulevard,  which  contract  is  both  express  and  implied : 
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(a)  Under  section  1  of  article  6  of  the  amendment 
to  the  charter  of  the  city  of  St.  Lonis  authorizing  the 
construction  of  boulevards,  (b)  Under  section  12  of 
Article  10  of  the  amendment  to  the  Constitution  of  the 
State  adopted  at  an  election  held  November  4,  1902, 
Authorizing  the  issuance  of  additional  bonds  by  St 
Louis,  (c)  By  the  terms  and  provisions  of  paragraph 
1  of  section  26  of  article  3  of  the  charter,  as  amended 
on  June  12,  1903,  providing  for  the  issuance  of  nego- 
tiable bonds  within  the  limits  prescribed  by  the  above 
amendment  of  the  Constitution  of  the  State,  (d)  By 
the  provisions  of  sections  6350-6354,  B.  S.  1899,  and 
the  amendments  thereto,  (e)  Under  the  provisions  of 
Ordinance  No.  22,366,  entitled,  **An  ordinance  autiior- 
izing  the  issue  of  bonds  of  the  city  of  St.  Louis,  not 
exceeding,  in  aggregate,  $11,200,000  in  the  respective 
amounts  and  for  the  respective  purposes  herein  spe- 
<3ifically  stated,  upon  two-thirds  of  the  voters  of  the 
<5ity  of  St.  Louis  voting  thereon  and  assenting  thereto, 
and  the  holding  of  an  election  for  the  purpose  of  sub- 
mitting said  proposition  to  the  voters,'^  approved 
April  3,  1906,  and  in  pursuance  of  the  election  held 
by  the  voters  of  the  city  on  June  12, 1906,  in  which  nine 
separate  propositions  for  increasing  the  indebtedness 
'Of  said  city,  as  set  forth  in  said  ordinance  were  ratified 
by  more  than  two-thirds  of  the  qualified  voters  of  the 
^city.  (f)  By  the  provisions  of  Ordinance  No.  22,674, 
declaring  the  result  of  a  special  election  called  by  Or- 
dinance No.  22,366,  held  on  June  12,  1906,  and  direct- 
ing the  issue  of  the  bonds  of  the  city  of  St.  Louis  in 
the  sum  of  $11,200,000,  as  authorized  by  the  vote  at 
said  election,  (g)  By  the  construction  placed  upon 
all  of  these  acts  by  the  State  and  by  the  city  of  St 
Louis,  in  the  case  of  Haeussler  v.  St.  Louis,  205  Mo. 
^656.  (h)  By  the  assessment  of  taxes  by  the  city  of 
St.  Louis  to  pay  the  interest  on  said  bonds.  (2)  The 
-ordinance  in  terms  provides  for  the  establishment, 
sopening  and  construction  of  said  Kingshighway  boule- 
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vard,  in  accordance  with  section  1  of  article  6  of  the 
charter  of  the  city  of  St.  Louis,  in  this  (a)  By  its  name ; 
(b)  by  its  boundaries;  (c)  by  its  construction;  (d)  by 
its  restrictions  as  to  structures  to  be  erected  thereon, 
together  with  its  restrictions  of  its  building  lines;  (e) 
by  the  exclusion  of  any  business  house ;  (f )  by  the  pen- 
alties for  any  violation  of  the  provisions  of  the  ordi- 
i^^^ce;  (g)  it  gives  authority  to  the  city  counselor  to 
proceed  for  condemnation  in  any  manner  authorized 
by  law.  (3)  The  repealing  ordinance  is  by  its  terms 
in  violation  of  the  provisions  of  section  1  of  artide  6 
of  the  charter,  because:  (a)  Section  1  is  an  attempt 
to  repeal  the  boulevard  ordinance,  without  complying 
with  the  provisions  of  section  1  of  article  6  of  the 
charter,  (b)  Section  2,  on  its  face,  shows  that  Kings- 
highway  boulevard,  from  Easton  avenue  to  Penrose 
street,  was  established,  and  that  said  section  recites 
that  it  is  an  effort  to  change  a  boulevard  that  was  es- 
tablished into  a  street  (c)  Section  3  is  an  attempt  to 
define  the  lines  of  a  public  highway  that  was  already 
established  as  a  boulevard,  but  does  not  refer  to  any 
public  highway  that  existed  before  the  adoption  of  the 
boulevard  ordinance,  (d)  Section  4  is  simply  a  pro- 
vision authorizing  the  city  counselor  to  cause  Kings- 
highway  street  to  be  opened  according  to  law.  (4)  It 
appears  aflBrmatively  by  the  recitals  of  the  Ordinance 
No.  22,946,  known  as  the  ** Boulevard  Ordinance,'^  that 
the  highway  was  already  established  between  Easton 
avenue  and  Penrose  street,  and  that  such  highway 
was  changed  by  that  ordinance  into  a  boulevard,  in 
compliance  with  section  1  of  article  6  of  the  charter, 
and  that  Ordinance  No.  24,220  did  not,  by  repealing 
Ordinance  No.  22,946,  affect  in  any  manner  the  high- 
way that  was  already  established  before  the  passage 
of  the  boulevard  ordinance:  (a)  because  said  ordi- 
nance on  its  face  does  nothing  but  repeal  the  boule- 
vard ordinance ;  (b)  it  establishes  a  highway  and  does 
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not  in  any  manner  attempt  to  change  the  former  high- 
way that  existed  before  the  adoption  of  the  boule- 
vard ordinance,  and  does  not  create  a  new  highway, 
(c)  If  it  does  anything,  it  creates  another  highway 
where  one  is  already  established,  without  repealing 
the  ordinance  creating  the  first  highway.  (5)  Section 
1  of  article  6  of  the  charter  provides  a  right  to  the 
property  holder  to  insist  upon  the  assessment  of  dam- 
ages for  the  repeal  of  the  ordinance,  and  which,  if  de- 
nied, is  a  breach  of  the  provisions  of  the  charter,  and 
entitles  him  to  damages  in  the  manner  provided  for  in 
the  charter:  (a)  for  the  loss  of  the  boulevard;  (b) 
for  the  delay  of  the  city  in  proceeding  with  the  boule- 
vard ;  (c)  for  the  loss  of  the  use  of  his  property  before 
the  repeal  of  the  ordinance;  (d)  for  the  damages  re- 
sulting from  the  restrictions  of  building  on  his  prop- 
erty; (e)  for  the  damages  for  the  taking  of  his  prop- 
erty up  to  the  building  lines;  (f)  for  the  procedure 
of  condemnation  by  the  city  to  ascertain  the  damage. 
(6)  The  right  created  in  section  1  of  article  6  of  the 
charter  in  favor  of  abutting  property  whenever  a  bou- 
levard ordinance  is  repealed,  is  analogous  to  the  sit- 
uation of  a  vendor  and  vendee  of  property  as  estab- 
lished in  the  English  rule  on  this  subject,  where  public 
authorities  have  announced  their  intention  to  take  pri- 
vate property  for  public  use.  3  Dillon  (5  Ed.),  sec* 
1014,  note  1,  on  page  1652 ;  King  v.  Market  Commrs.y 
1  B.  &  Ad.  335;  King  v.  Market  Commrs.,  Id.,  327- 
332,  1.  c;  Stone  v.  Railroad,  4  M.  &.  C.  124;  Towney 
V.  Railroad,  16  L.  J.  (N.  S.)  Eq.  282;  Walker  v.  East- 
em  Counties  Co.,  6  Hare,  594;  Haynes  v.  Eastern 
Counties  Co.,  1  Drew  &  S.  M.  426 ;  In  re  Park  Commrs., 
56  N.  Y.  148.  (7)  In  every  decision  in  this  State  con- 
struing the  power  of  cities  to  exercise  the  right  of 
eminent  domain  in  opening  streets,  the  general  rule  is 
that  the  project  may  be  abandoned  and  the  proceed- 
incrs  discontinued  at  any  time  before  vested  rights  in 
others  have  attached.    Such  general  rule  does  not  ap- 
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ply  where  there  is  an  express  legislative  enactment 
limiting  the  city's  power  to  abandon.  Charter  of  St. 
Louis,  art.  6,  sees.  4,  5,  8,  9, 11, 14;  Nixon  v.  Marr,  190 
Fed.  913;  3  Dillon  (5  Ed.),  sec.  1044;  2  Lewis  on  Emi- 
nent Domain  (3  Ed.),  sees.  954-955,  pp.  1669,  1683; 
Kansas  City  v.  Railroad,  189  Mo.  258;  D.  C.  v.  Hess, 
35  App.  D.  C.  38,  28  L.  R.  A.  (N.  S.)  91.  (8)  It  is  an 
elemental  rule  of  law  that  all  grants  by  tiie  govern- 
ment must  be  strictly  construed.  This  is  especially 
true  of  the  power  of  eminent  domain,  which  is  more 
harsh  and  peremptory  in  its  exercise  and  operation 
than  any  other.  1  Lewis  on  Eminent  Domain  (3  Ed.), 
sec.  388;  Belcher  v.  St.  Louis  Grain  Qo.,  82  Mo.  121; 
Railroad  v.  Davis,  197  Mo.  669;  Cox  v.  Tifton,  18  Mo. 
App.  430;  Chandler  v.  Reading,  129  Mo.  App.  63; 
Note  in  Woemer^s  Revised  Code,  p.  386.  And  courts 
cannot  dispense  with  the  forms  and  conditions  pre- 
scribed by  law,  on  the  notion  that  they  are  not  essen- 
tial. The  very  fact  that  they  are  prescribed  makes 
them  matters  of  substance.  1  Lewis  on  Eminent  Do- 
main, 397.  And  **if  there  remains  a  doubt  as  to  the 
extent  of  the  power,  after  all  reasonable  intendment 
in  its  favor,  the  doubt  should  be  received  adversely  to 
the  claim  of  power.''  1  Lewis  on  Eminent  Domain, 
sec.  388;  Parker  v.  Adams,  55  N.  J.  L.  334. 

Sliot,  Chaplin,  Blayney  &  Bedal  for  respondent 
Hydraulic  Press  Brick  Co. 

BROWN,  J. — ^Action  to  widen  street.  From  a 
judgment  for  defendants  plaintiff  appeals. 

In  the  city  of  St.  Louis  there  has  existed  for  many 
years  a  thoroughfare  extending  from  Easton  avenue 
to  Penrose  street,  known  as  **Kingshighway  Boule- 
vard,'' which  is  not  a  boulevard  in  fact,  but  a  street. 
Said  street  probably  traverses  other  parts  of  said  city, 
but  that  fact  is  not  pertinent  to  the  issues  before  us. 
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On  March  27,  1907,  the  legislative  department  of 
St.  Lonis  enacted,  in  due  form,  an  ordinance  having 
for  its  purpose  the  making  of  a  real  boulevard  out  of 
said  Kingshighway  Boulevard.  This  ordinance  will 
hereafter  be  referred  to  in  our  opinion  as  the  boule- 
vard ordinance.  Its  purposes  are  quite  fully  indicated 
in  the  first  and  last  sections  thereof,  which  read  as 
follows : 

**  Section  One.  The  present  Kingshighway  boule- 
vard from  Easton  avenue  to  Penrose  street  in  the  city 
of  St.  Louis,  Missouri,  is  hereby  changed  into  a  boule- 
vard to  be  known  as  *  Kingshighway.' 

**  Section  Seven.  The  city  counselor  is  hereby  au- 
thorized and  instructed  to  cause  said  *  Kingshighway' 
to  be  established,  changed  and  widened  as  a  boulevard 
according  to  law.'' 

Other  sections  of  the  ordinance  prescribe  that  the 
proposed  boulevard  shall  be  150  feet  wide,  witti  side- 
walks, driveways  and  parkways  planted  to  shrubbery 
and  trees,  togetiier  with  certain  restrictions  as  to  tiie 
character  of  travel  upon  said  proposed  boulevard.  To 
secure  a  width  of  150  feet  it  would  have  been  necessary 
to  condemn  additional  land  fronting  on  said  street. 

Said  ordinance  also  contains  the  following  section 
regarding  the  construction  of  buildings  near  the  pro- 
posed boulevard  and  the  removal  of  other  buildings : 

**No  structure  of  any  kind  whatever  shall  hereaf- 
ter be  erected  on  private  property  fronting  upon  said 
^Kingshighway'  between  Easton  avenue  and  Natural 
Bridge  Road,  nearer  than  fifteen  feet  from  the  respect- 
ive east  and  west  lines  of  said  boulevard,  and  all  exist- 
ing structures  of  any  kind  whatsoever  upon  the  pri- 
vate property  fronting  upon  or  adjacent  to  said 
^Kin^highway'  between  the  east  and  west  lines  of 
said  highway  and  lines  fifteen  feet  from  and  parallel 
to  the  said  east  and  west  lines,  respectively,  shall  be 
removed  therefrom." 
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No  buildings  were  in  fact  removed  as  contem- 
plated by  the  last  quoted  section  of  the  ordinance,  nor 
were  any  stmctures  erected  within  fifteen  feet  of  the 
proposed  boulevard. 

This  boulevard  ordinance  continued  in  force  nearly 
two  years,  during  which  time  nothing  was  done  by  tiie 
city  to  convert  the  aforesaid  street  into  a  boulevard. 
No  action  was  instituted  by  the  city  to  condenm  the 
additional  lands  called  for,  nor  did  the  owners  of  said 
lands  convey  the  same  to  the  city  or  spend  any  money 
towards  the  construction  of  the  proposed  boulevard. 

On  March  17,  1909,  a  new  ordinance  was  enacted 
by  the  city,  which,  in  addition  to  repealing  the  boule- 
vard ordinance,  directed  the  widening  and  improve- 
ment of  Kingshighway  as  a  street  between  Easton  ave- 
nue and  Penrose  street. 

This  last  mentioned  ordinance  will  hereafter  be 
designated  as  the  repealing  ordinance,  and  it  was  un- 
der its  provisions  that  the  plaintiff  city  instituted  the 
present  action  to  condemn  lands  of  defendants  for  the 
purpose  of  widening  Kingshighway  as  a  street. 

It  is  conceded  that  the  repealing  ordinance  was  en- 
acted in  exact  conformity  with  the  charter  of  St.  Louis, 
except  that  the  persons  owning  two-thirds  of  the  prop- 
erty fronting  on  the  proposed  boulevard  did  not  con- 
sent in  writing  to  such  repeal. 

The  appellant  contends  that  no  such  consent  was 
necessary  to  repeal  the  boulevard  ordinance,  because 
nothing  had  been  done  towards  carrying  said  ordi- 
nance into  effect. 

Two  of  the  defendants  filed  answers  asserting 
that  such  consent  of  the  property-owners  was  neces- 
sary to  a  repeal  of  the  boulevard  ordinance ;  that  the 
enactment  of  the  boulevard  ordinance  in  1907  increased 
the  value  of  their  property,  and  that  its  repeal,  with- 
out the  consent  of  the  property  owners,  violated  sun- 
dry provisions  of  the  State  and  Federal  constitutions. 
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The  learned  trial  court  sustained  the  contention  of 
defendants,  and  gave  judgment  in  their  favor,  dismiss- 
ing the  plaintiff's  petition,  from  which  it  prosecutes 
this  appeal. 

I.  The  charter  of  St.  Louis  provides  for  the  es- 
tablishment of  boulevards,  the  cost  of  which  shall  be 
taxed  against  the  lands  fronting  thereon. 

The  provisions  of  said  charter  pertaining  to  the 
abandonment  or  discontinuance  of  boulevards  read  as 
follows : 

**The  Municipal  Assembly  may  at  any  time  repeal 
any  ordinance  establishing  or  opening  a  boulevard,  or 
changing  an  existing  street  into  a  boule- 
Repeai  of  vard,  and  thereupon  such  boulevard  shall 
be  and  become  a  street  in  all  respects  like 
other  streets  of  the  city,  and  the  property  abutting 
thereon  shall  be  relieved  from  the  restrictions  im- 
posed by  such  ordinance ;  provided,  however,  that  such 
an  ordinance  shall  not  be  repealed  without  the  consent 
in  writing  of  the  owners  of  at  least  two-thirds  in  front- 
age of  all  the  property  fronting  on  such  boulevard,  nor 
unless  such  repeal  shall  be  recommended  by  the  board 
of  public  improvements;  and,  provided  further,  that 
the  procedure  provided  in  this  article  for  the  estab- 
lishing and  opening  of  boulevards  shall  be  pursued  for 
the  ascertainment  and  payment  of  damages  and  ben- 
efits resulting  from  such  repeal;  except  that  no  com- 
pensation shall  be  allowed  or  paid  to  any  person  con- 
senting to  the  repeal  of  such  an  ordinance. '*  [Sec.  1, 
art.  6,  Charter  of  St.  Louis.] 

It  is  apparent  that  in  the  letter  of  the  charter  pro- 
visions above  quoted  there  is  strong  support  for  the 
contention  of  defendants,  but  plaintiff  asserts  that  to 
construe  this  charter  according  to  its  letter  would  be  to 
nullify  its  spirit.  That,  in  order  to  give  tiie  charter  a 
construction  in  harmony  with  the  intent  of  its  fram- 
ers,  we  should  hold  that  the  assent  in  writing  of  prop- 
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erty  owners  to  the  repeal  of  a  boulevard  ordinance 
is  only  necessary  after  a  boulevard  has  actu^illy  beeu 
established  by  the  construction  of  driveways,  side- 
walks, parkways,  etc. 

Sectioii  1  of  the  boulevard  ordinance  enacted  in 
1907  declares  in  express  terms  that  Kingshighway  *^is 
hereby  changed  into  a  boulevard;**  but  it  would  con- 
travene the  law  of  physics  to  say  that  a  mere  legisla- 
tive enactment  speaks  into  actual  existence  a  boule- 
vard, the  contsruction  which  we  judicially  know  always 
requires  the  expenditure  of  money  and  labor.  The 
Municipal  Assembly,  however,  recognized  this  axio- 
matic truth,  for,  in  the  7th  section  of  the  same  ordi- 
nance, it  directed  the  city  counselor  *^to  cause  said 
Kingshighway  to  be  established,  changed  and  widened 
as  a  boulevard  according  to  law.**  This  last  quoted 
section  may  be  considered  a  confession  on  the  part  of 
the  city*s  lawmakers  of  a  lack  of  that  omnipotent 
power  to  consummate  such  physical  changes  in  a  street 
as  defendants  assert  were  effected  eo  instanti  by  the 
enactment  of  the  boulevard  ordinance. 

Defendants,  in  seeking  to  support  their  conten- 
tion by  section  1  of  the  boulevard  ordinance  (before 
quoted)  seem  to  overlook  the  vital  difference  between 
words  and  acts.  The  physical  acts  of  taking  posses- 
sion of  a  street  and  adjacent  lands,  constructing  side- 
walks, driveways,  parkways,  etc.,  are  what  create  a 
boulevard.  The  mere  enactment  of  the  boulevard  or- 
dinance fell  short  of  establishing  such  a  highway. 

Defendants  are  not  supposed  to  have  expended 
any  money  in  securing  the  enactment  of  the  boulevard 
ordinance.  Therefore,  no  reason  is  apparent  why  the 
charter-f ramers  should  grant  the  property  owners  the 
power  to  obstruct  its  repeal  before  the  contemplated 
boulevard  was  actually  constructed,  or  work  done  or 
money  expended  thereon.  On  the  other  hand,  if  we 
concede  the  contention  of  plaintiff  that  the  quoted  pro- 
visions of  the  charter  were  only  intended  to  apply  in 
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cases  where  boulevards  have  been  constructed,  a  rea- 
son will  at  once  appear.  The  granting  of  a  right-of- 
way  for  snch  boulevard ;  the  payment  of  special  taxes 
or  other  outlays  to  construct  driveways,  sidewalks, 
parkways,  and  the  removal  of  houses  or  other  struc- 
tures which  may  have  been  built  on  or  too  near  the  bou- 
levard, will  give  the  adjacent  property-owners  equities 
in  the  boulevard  itself  which  might  be  swept  away  by 
changing  the  constructed  boulevard  into  a  street. 

Our  holding  will  be  that  the  quoted  charter  pro- 
vision which  requires  the  consent  of  the  persons  own- 
ing two-thirds  of  the  lands  fronting  on  a  boulevard  be- 
fore such  boulevard  may  be  changed  into  a  street,  re- 
fers to  boulevards  that  have  an  actual  physical  exist- 
ence. This  construction  limits  the  words  of  the  char- 
ter relating  to  repeal,  but  we  think  the  limitation  is  in 
accord  with  reason  and  justice.  On  this  point  we  will 
say  that,  in  construing  laws,  it  is  permissible  in  ar- 
riving at  the  intent  of  the  lawmaker  to  either  expand 
or  limit  the  meaning  of  his  words,  when  it  becomes 
necessary  to  make  the  law  harmonize  with  reason. 
[Kane  v.  Railroad,  112  Mo.  34, 1.  c.  39 ;  Keeney  v.  Mc- 
Voy,  206  Mo.  42, 1.  c.  68.] 

The  rule  of  reason  is  quite  firmly  rooted  in  the 
jurisprudence  of  our  State,  and  can  be  traced  back 
to  the  early  case  of  Fanny  v.  State,  6  Mo.  122, 1.  c.  142. 
In  the  case  of  State  ex  rel.  v.  Railroad,  105  Mo.  App. 
213,  Smith,  J.,  in  speaking  for  the  Kansas  City  CJourt 
of  Appeals,  said:  **The  reason  of  the  law  should  pre- 
vail over  its  letter,  and  general  terms  should  be  limited 
in  their  application  so  as  not  to  lead  to  injustice,  op- 
pression or  an  absurd  consequence,  the  presumption 
beinir  that  the  Legislature  intended  no  such  anomalous 
results.'^  To  the  same  effect  are  the  cases  of  Verdin 
V.  City  of  St.  Louis,  131  Mo.  26;  State  ex  rel.  v.  Tur- 
ner,  141  Mo.  App.  323;  State  ex  inf.  v.  Talty,  166  Mo. 
529,  1.  c.  560;  and  Westerman  v.  Supreme  Lodge  o^ 
K.  P.,  196  Mo.  670. 
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II.    Two  of  the  defendants,  in  their  arguments 
and  briefs,  have  cited  numerous  authorities  to  estab- 
lish the  alleged  fact  that  by  the  very  pas- 

no"*vioiated  ®^^^  ^^  *^^  boulevard  ordinance  in  1907, 
the  city  has  established  contractual  rela- 
tions with  the  owners  of  land  fronting  on  Kingshigh- 
way,  which  contractual  relations  cannot  be  abrogated 
by  the  city  without  the  consent  of  the  persons  owning 
lots  fronting  on  said  street. 

We  are  unable  to  see  how  any  such  contrttctual 
relations  came  into  existence  in  the  absence  of  evidence 
that  defendants  have  accepted  the  boulevard  ordinance 
of  1907  and  expended  money  in  carrying  its  provisions 
into  effect. 

Laws  are  sometimes  enacted  which  establish  con- 
tractual relations  between  a  city  or  the  State  and  one 
or  more  of  its  citizens,  but  such  laws  usually  require 
specific  acceptance,  or  an  expenditure  of  money  or  la- 
bor by  the  party,  or  parties,  for  whose  benefit  they 
are  enacted.  In  a  general  sense,  no  contractual  rela- 
tions spring  up  between  a  city  and  its  citizens  simply 
because  its  citizens  obey  a  law  which  the  city  has  en- 
acted. These  views  find  support  in  Judge  Cooley's 
work  on  Constitutional  Limitations  (7  Ed.),  p.  402. 
The  most  tiiat  defendants  claim  to  have  done  under 
the  boulevard  ordinance  of  1907  is  that  they  refrained 
from  erecting  any  structures  within  fifteen  feet  of  the 
proposed  boulevard.  They  did  not  move  any  houses 
or  expend  any  money  in  obeying  said  ordinance,  and, 
therefore,  they  did  not  obtain  any  vested  rights  under 
it. 

If  a  citizen  obey  a  law  and  find  that  its  enactment 
and  enforcement  has  proven  beneficial  to  him,  he  may 
not,  solely  for  that  reason,  say  to  the  lawmaker:  **That 
law  has  helped  me  and  you  cannot  repeal  it  without 
my  consent.'* 

A  large  part  of  the  brief  filed  by  defendants*  able 
connsel  tends  to  support  the  proposition  that  a  city,  or 
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other  corporation,  has  no  moral  or  eqnitable  right  to 
abandon  a  condemnation  proceeding  once  begun.  On 
this  point  we  will  only  say  that  we  find  nothing  in  de- 
fendants' answer  which  may  properly  be  classed  as  an 
equitable  defense.  In  some  of  the  cases  cited  the  rule 
is  announced  that  the  enactment  of  a  law  requiring  the 
land  of  an  individual  to  be  condemned  for  public  pur- 
poses creates  an  encumbrance  upon  such  land  before 
any  suit  or  other  proceeding  is  instituted  to  affect  such 
condemnation.  [Cavenaugh  v.  McLaughlin,  38  Minn. 
83;  Foster  v.  Scott,  136  N.  Y.  577;  Graybill  v.  Ruhl, 
225  Pa.  St.  417.] 

Conceding  that  the  law  is  correctly  announced  in 
the  above  quoted  cases,  we  are  unable  to  understand 
how  they  help  the  defendants  in  any  respect.  If  the 
enactment  of  the  boulevard  ordinance  in  1907  cast  a 
cloud,  encumbrance  or  restriction  upon  the  lands  of 
defendants,  is  it  logical  to  say  that  the  removal  of 
such  cloud,  encumbrance  or  restriction  by  the  repeal  of 
the  boulevard  ordinance  violated  a  contract  or  invaded 
defendants'  constitutional  rights?  The  placing  of  a 
burden  on  an  individual  or  his  property  does  some- 
times invade  his  constitutional  rights,  but  lifting  that 
same  burden  from  his  shoulders  cannot  have  any  such 
effect  Therefore,  we  hold  that  on  the  admitted  facts 
there  is  no  constitutional  question  in  this  case. 

In  their  briefs  the  parties  to  this  action  have  re- 
ferred to  the  issuance  of  bonds  by  the  plaintiff  city 
to  defray  the  expenses  of  constructing  boulevards. 
Also  to  the  conversion  of  other  parts  of  Kingshighway 
into  a  real  boulevard.  No  such  facts  are  found  in  the 
pleadings  or  evidence  upon  which  the  judgment  below 
is  based,  and  we  decline  to  consider  them  here. 

Being  convinced  that  the  trial  court  erred  in  hold- 
ing that  the  boulevard  ordinance  enacted  in  1907  had 
not  been  repealed,  and  in  dismissing  the  action,  we  re- 
verse its  judgment  and  remand  the  cause  to  be  fur- 
ther proceeded  with  in  harmony  with  the  views  herein 
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expressed.      Lamm,    C.    J.,    Woodson,    Graves   and 
Walker,  J  J.,  concur;  Paris  and  Bond,  J  J.,  dissent. 


MAMIE  E.  ROURKE  et  al.  v.  HOLMES  STREET 
RAILWAY  COMPANY  et  al,  Appellants. 

In   Bahc,  April   13,  1914. 

1.  COURT  OF  APPEALS:  Jurisdiction:  Power  of  Legislature  to 
Increase.  The  only  power  given  by  the  amendment  of  1884 
to  the  Constitution  to  alter  or  change  the  express  allotment 
designated  by  the  Constitution  of  appellate  Jurisdiction  between 
the  Supreme  Court  and  the  courts  of  appeals  was  contained 
in  the  words  "to  increase  or  diminish  the  pecuniary  limit  of 
the  jurisdiction  of  the  courts  of  appeals;"  and  any  attempt  by 
the  Legislature  to  confer  Jurisdiction  on  the  Supreme  Court 

'     on  any  other  ground  is  beyond  its  power. 


:  — — :  :  Cases  of  Former  Decision:   Double 

Classification.  The  proviso  added  to  Sec.  3937,  R.  S.  1909» 
by  the  General  Assembly  of  1911,  in  the  words,  "Provided  that 
the  Supreme  Court  shall  retain  and  have  exclusive  appellate 
jurisdiction  in  any  case  pending  in  which  the  Supreme  Court 
has  made  any  decision,"  is  unconstitutional  and  void  as  to 
all  cases  which,  without  it,  fall  within  the  Jurisdiction  of  the 
courts  of  appeals.  The  statute  without  that  proviso  is  valid, 
but  by  enacting  it  the  Legislature  exhausted  its  power  to  change 
the  jurisdiction  of  a  case  from  the  Supreme  Court  to  a  court 
of  appeals.  It  fixed  the  Jurisdiction  of  all  cases  involving  less 
than  $7600  in  the  courts  of  appeals,  but  the  proviso  attempted 
to  divide  that  class  of  cases  into  two  classes,  namely,  vesting 
the  Jurisdiction  of  a  case  involving  less  than  $7500  in  a  court 
of  appeals  if  it  was  one  in  which  the  Supreme  Court  had  not 
made  a  previous  decision,  and  vesting  the  Jurisdiction  of  a 
case  involving  less  than  $7500  in  the  Supreme  Court  if  said 
court  had  made  a  previous  decision  or  ruling  therein.  There  is 
no  constitutional  warrant  for  such  attempted  classification  and 
discrimination. 

Heldy  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
FARIS,  JJ.,  concur,  that  the  General  Assembly  has  un- 
limited power  to  legislate  except  as  its  power  is  restricted 
or  prohibited  by  the  Constitution,  and  no  law  should  be 
held  to  be  unconstitutional  unless  it  is  clearly  so  beyond 
reasonable  doubt;  that  the  Constitution  expressly  Rrives 
the   General  Assembly  power  to  fix  appellate  Jurisdiction 
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by  pecuniary  limits,  and  there  is  no  constitutional  provi- 
sion prohibiting  it  from  fixing  two  pecuniary  limits;  that 
the  Legislature  having  the  power  to  write  the  pecuniary 
limits  it  necessarily  has  the  power  to  fix  them  by  metes 
and  bounds;  that  the  General  Assembly  has  a  constitutional 
power  to  classify  if  the  classification  is  grounded  in  reason 
and  is  not  violative  of  an  express  constitutional  provision, 
and  the  classification  made  by  the  proviso  is  both  natural 
and  reasonable;  and  that  the  Act  of  1909  contains  a  clas- 
sification of  cases  involving  less  than  $7500  in  that  it 
made  no  provision  for  the  transfer  of  such  cases  "now 
under  submission"  in  the  Supreme  Court;  and  that  clas- 
sification has  been  followed  unquestioned. 

3.  : : : : :  Cases  Und«r  Sub- 
mission: Provided  for  by  Constitution.  The  provision  of  the 
Act  of  1909  excepting  from  transfer  to  the  courts  of  appeals 
all  cases  involving  less  than  $7500  then  under  submission  in 
the  Supreme  Ck>urt  was  authorised  by  section  7  of  the  con- 
stitutional amendment  of  1884,  declaring  that  ''all  cases  which 
may  be  pending  in  the  Supreme  Court  at  the  time  of  the  adop- 
tion of  this  amendment,  which  have  been  submitted,  and  which 
by  its  terms  would  come  within  the  territorial  Jurisdiction 
of  the  Kansas  City  Court  of  Appeals,  shall  be  certified  and 
transferred  to  such  court,  to  be  heard  and  determined  by  it;" 
and  hence  that  divisional  classification  of  cases  according  to  the 
pecuniary  amount  Involved,  was  authorized  by  the  Constitution 
itself. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
FARIS,  JJ.,  concur,  that  the  said  constitutional  provision 
applied  solely  to  the  Kansas  City  Court  of  Appeals,  and 
there  is  no  constitutional  provision  for  transferring  cases 
"not  under  submission"  to  the  other  courts  of  appeals. 
Yet  the  Acts  of  1901  and  1909  increasing  the  "pecuniary" 
jurisdiction  of  those  courts  required  the  Supreme  Coort 
to  retain  jurisdiction  of  cases  falling  within  the  pecuniary 
limit  then  under  submission,  and  that  was  done;  but  if 
the  majority  opinion  is  correct,  this  court  had  jurisdiction 
of  none  of  them  that  pertained  to  ''the  territorial  appellate 
jurisdiction"  of  the  St.  Louis  and  Springfield  Courts  of 
Appeals. 


:   :   :    Ruling   of  Court  of  Appeals.     A 

court  of  appeals  has  no  authority  to  decide  any  case  "inyelving 
the  construction  of  the  Constitution  of  this  State,"  and  hence 
any  views  it  may  have  of  the  constitutionality  of  the  proviso 
to  Sec.  3937,  R.  S.  1909,  as  manifested  by  a  transfer  of  a  cause 
to  this  court  in  the  belief  that  it  is  without  jurisdiction,  is 
not  persuasive  argument  of  its  constitutionality.  [LAMM,  C.  J., 
dissenting.] 
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Appeal  from  Jackson  Circuit  Court.— ff on.  Thomas  J. 
Seehorn,  Judge. 

TlULNSFEBBED  TO  KaNSAS  CiTY  CoUBT  OF  ApPEALS. 

John  H.  Lucas  and  E.  R.  Morrison  for  appellants. 

Yates  £  Mastin  for  respondents ;  Perry  S.  Rader 
of  counseL 

STATEMENT. 

Plaintiffs  sued  for  injuries  to  their  property 
caused  by  the  building  of  an  electric  street  railway, 
asking  $35,000  as  damages.  The  judgment  was 
rendered  for  defendant  from  which  plaintiffs  appealed 
to  this  court  (Rourke  v.  Railroad,  221  Mo.  46)  where 
the  judgment  was  reversed  and  the  cause  remanded. 

Upon  a  retrial,  plaintiff  had  judgment  for  $5000 
on  October,  1910,  in  the  circuit  court  of  Jackson  county, 
from  which  judgment  defendant  appealed  to  the  Kan- 
sas City  Court  of  Appeals.  The  case  was  lodged  there 
until  that  court  transferred  it  to  this  court  under  the 
amendment  of  section  3937,  Revised  Statutes  1909,  by 
the  act  of  the  Legislature  of  March  30,  1911,  Laws 
of  1911,  p.  190. 

OPINION. 

BONT>,  J.  (after  stating  the  facts  as  above).— 
The  question  necessarily  arising  upon  the  transfer 
of  this  case  to  this  court  by  the  Kansas  City  Court 
of  Appeals,  is  whether  the  attempted  amendment  by 
the  Legislature  of  1911  of  section  3937  of  the  Revised 
Statutes  of  1909  is  constitutional!  In  order  that  the 
exact  relation  to  each  other  of  the  previous  act  and 
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the  proposed  amendment  may  appear,  we  insert  that 
act  and  the  proposed  amendment  in  full  with  the  lat- 
ter italicized. 

**  Section  3937.  The  various  courts  of  appeals  of 
Missouri  shall  have  jurisdiction  of  appeals  and  writs 
of  error  in  all  cases  where  the  amount  in  dispute, 
exclusive  of  costs,  shall  not  exceed  the  sum  of  seventy- 
five  hundred  dollars.  All  cases  now  pending  in  the 
Supreme  Court,  which  have  not  been  submitted,  and 
which  by  the  provisions  of  this  section  come  within 
the  jurisdiction  of  said  courts  of  appeals,  shall  be 
certified  and  transferred  to  the  proper  courts  of  ap- 
peals, to  be  heard  and  determined  by  them,  provided 
that  the  Supreme  Court  shall  retain  and  have  fvU 
exclusive  appellate  jurisdiction  in  any  case  pending  in 
which  the  Supreme  Court  has  made  any  decision  or 
ruling.^* 

It  is  conceded  that  this  case  involves  no  subject 
nor  any  class  of  cases  reviewable  by  this  court,  unless 
appellate  jurisdiction  was  vested  in  it  by  the  terms 
of  the  italicized  proviso  attempted  to  be  added  to  the 
above  section  of  the  statute  by  the  Legislature  of  1911. 
At  the  time  of  the  judgment  from  which  the  present 
appeal  was  taken,  the  pecuniary  limit  of  the  jurisdic- 
tion of  this  court  included  all  cases  wherein  the  amount 
in  dispute,  exclusive  of  costs,  exceeded  the  sum  of 
$7500,  which  was  then  the  maximum  of  the  jurisdiction 
of  the  courts  of  appeals.  [R.  S.  1909,  sec.  3937.]  This 
appeal  having  been  taken  to  the  Kansas  City  Court  of 
Appeals  from  judgment  rendered  within  its  territorial 
district,  that  court  was  vested  with  exclusive  appellate 
jurisdiction  of  the  case  under  the  constitutional  grant 
(Wilson  V.  Drainage  Dist.,  237  Mo.  1.  c.  45;  Drainage 
&  Levee  Dist.  v.  Jamison,  176  Mo.  557),  unless  that 
power  has  been  taken  away  by  the  act  of  the  Legisla- 
ture, passed  after  the  lodgment  of  the  appeal.  [Laws 
1911,  p.  190.] 
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In  order  to  determine  the  power  of  the  Legislature 
to  alter  the  respective  jurisdictions  of  the  Supreme 
Court  and  the  Courts  of  Appeals,  it  is  necessary  to 
make  a  brief  reference  to  the  provisions  of  the  Con- 
stitution creating  the  courts  of  appeals  and  providing 
for  the  distribution  of  the  appellate  jurisdiction  be- 
tween them  and  the  Supreme  Court.  The  Constitution 
of  1875  established  the  first  court  of  appeals  (St. 
Louis)  and  gave  it  territorial  jurisdiction  over  that 
city  and  four  adjoining  counties,  with  a  right  to  review 
by  appeals  and  writs  of  error  taken  from  all  judgments 
rendered  within  that  district  and  provided  that  such 
review  should  be  final  in  all  cases  except  the  follow- 
ing; as  to  each  of  which  an  appeal  or  writ  of  error 
would  lie  from  the  decision  of  the  St.  Louis  Court  of 
Appeals  to  this  court.  The  cases  thus  excepted  were, 
to-wit:  **1.  All  cases  where  the  amount  in  dispute, 
exclusive  of  costs,  exceeds  the  sum  of  two  thousand 
five  hundred  dollars;  (2)  in  all  cases  involving  the 
construction  of  the  Constitution  of  the  United  States 
and  this  State;  (3)  in  all  cases  where  the  validity  of 
a  treaty  or  statute  of  or  authority  exercised  under 
the  United  States  is  drawn  in  the  question;  (4)  in 
cases  involving  the  construction  of  the  revenue  laws 
of  this  State,  or  the  title  to  any  oflSce  under  this  State ; 
(5)  in  case  involving  the  title  to  real  estate;  (6)  in 
cases  where  a  county  or  other  political  subdivision  of 
the  State  or  any  State  officer  is  a  party;  (7)  and  in 
all  cases  of  felony.    [Constitution  1875,  art.  6,  sec.  12.] 

While  this  plan  sifted  out  all  cases  of  which  the 
St.  Louis  Court  of  Appeals  had  the  power  of  final 
review,  it  left  the  remainder  subject  to  be  prolonged 
by  the  appeals  to  that  court  and  afterwards  to  a  final 
review  in  this  court.  To  avoid  this  delay  and  to  pro- 
vide other  courts  of  appeals  with  aggregate  territorial 
jurisdiction  coextensive  with  the  State,  and  to  relieve 
the  crowded  docket  of  this  court,  a  constitutional 
amendment  was  submitted  to  the  people  and  adopted 
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in  November,  1884.  The  objects  had  in  view  by  that 
amendment  where  carried  out  by  the  establishing  of 
the  Kansas  City  Court  of  Appeals,  which  was  granted 
exclusive  jurisdiction  identical  as  to  subjects  and 
amounts  with  that  given  to  the  St.  Louis  Court  of 
Appeals,  and  a  division  between  them  of  the  entire 
territory  of  the  State. 

The  amendment  also  provided  for  the  establishing 
of  another  court  of  appeals  by  the  General  Assembly 
and  vested  it  with  authority  to  make  an  allotment  of 
territorial  jurisdiction  for  such  court  by  the  changing 
of  the  limits  of  the  territorial  jurisdiction  of  the  courts 
of  appeals  then  established.  And  also  gave  the  Gen- 
eral Assembly  power,  to- wit,  *  *  To  increase  or  diminish 
the  pecuniary  limit  of  the  jurisdiction  of  the  courts  of 
appeals ;  to  provide  for  the  transfer  of  cases  from  one 
court  of  appeals  to  another  court  of  appeals ;  to  pro- 
vide for  the  transfer  of  causes  from  a  court  of  appeals 
to  the  Supreme  Court,  and  to  provide  for  the  hearing 
and  determination  of  such  cases  by  the  courts  to  which 
they  may  be  transferred."  [Amendment  of  1884, 
sec.  3.] 

The  amendment  further  provided,  with  reference 
to  the  subject-matters  of  appellate  jurisdiction  in  the 
courts  of  appeals,  that  the  provisions  of  the  Constitu- 
tion concerning  **the  powers,  the  jurisdiction  and  pro- 
ceedings of  the  St.  Louis  Court  of  Appeals,  .  .  . 
shall  .  .  .  apply  to  the  Kansas  City  Court  of  Ap- 
peals and  to  such  additional  courts  of  appeals  as  may  be 
by  law  created."  [Amendment  of  1884,  sec.  4.]  The 
amendment  of  1884  then  in  express  terms  granted  ex- 
clusive appellate  jurisdiction  of  ail  other  causes  than 
those  within  the  jurisdiction  of  the  courts  of  appeals,  to 
the  Supreme  Court,  and  provided  for  direct  appeals  and 
writs  of  error  to  that  court.  [Amendment  of  1884, 
sec.  5.]  The  effect  of  this  constitutional  provision 
was  to  give  the  Supreme  Court  exclusive  and  direct 
power  of  review  of  all  classes  of  cases  mentioned 
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above,  arising  in  any  part  of  the  State  from  which  an 
appeal  might  have  been  taken  to  it  from  the  decision 
of  the  St.  Lonis  Court  of  Api)eals  nnder  section  12^ 
article  6,  of  the  Constitution  of  1875.  [Steffen  v.  The 
City  of  St  Louis,  135  Mo.  44 ;  State  ex  rel.  v.  Smithy 
131  Mo.  176;  State  ex  rel.  v.  Nortoni,  201  Mo.  1.] 

The  only  power  given  by  the  amendment  of  1884 
to  future  legislatures  to  change  or  alter  the  express 
allotment  by  the  Constitution  of  the  appellate  juris- 
diction between  this  court  and  the  courts  of  appeals, 
is  contained  in  the  following  terms,  ^^To  increase  or 
diminish  the  pecuniary  limit  of  the  jurisdiction  of  the 
courts  of  appeals/'  There  is  not  another  line  or  word 
or  syllable  in  the  amendment  of  1884  which  gives  any 
other  authority  to  any  legislature  to  alter,  change  or 
reclassify  any  of  the  subjects  of  appellate  jurisdiction 
specified  and  granted  to  this  court  and  to  the  three 
courts  of  appeals.  In  the  performance  of  this  single 
function,  the  Legislature  is  a  constitutional  agent  with 
limited  and  defined  authority.  Within  the  exercise  of 
the  power  given  to  it,  its  action  has  all  the  force  of  a 
constitutional  grant,  but  anything  done  by  it  outside 
of  that  authority  is  void,  and  without  any  binding 
force  on  any  one.  What  the  Constitution  designed 
was  to  give  the  Legislature  power  to  change  the 
boundary  of  jurisdiction  between  this  court  and  courts 
of  appeals,  so  far  as  it  was  divided  by  the  amount  in 
dispute  in  any  case,  by  sliding  the  scale  up  or  down. 
For  it  was  reasonably  anticipated  by  the  framers  of 
the  Constitution  that  the  growth  and  development  of 
the  State  would  make  it  proper  to  enlarge  the  pe- 
cuniary boundary  of  the  courts  of  appeals  or  to  adjust 
the  scale  so  that  a  proper  proportion  of  jurisdiction 
dependent  on  amount  should  be  vested  in  each  of  the 
two  appellate  systems. 

The  framers  of  the  Constitution  recognized  that 
the  act  permitted  to  be  done  by  the  Legislature  would 
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necessarily  affect  the  right  of  review  on  the  part  of 
the  Supreme  Court,  as  well  as  the  courts  of  appeals,  of 
all  cases  where  the  appellate  jurisdiction  was  hinged 
solely  on  the  question  of  amount  in  dispute,  and  they 
were  willing  to  entrust  to  the  Legislature  the  fixing 
of  the  specific  sum  which  should  divide  the  jurisdic- 
tion as  to  all  cases  dependent  on  it.  But  the  provision 
of  the  Constitution  went  no  further.  It  gave  the  Legis- 
lature no  more  power  to  subdivide  or  classify  the  body 
of  litigation  thus  divided  and  to  transfer  such  subdi- 
visions from  one  court  to  another,  than  it  gave  to  it 
the  right  to  transfer  to  this  court  the  particular  causes 
of  actions  on  bills  and  notes,  on  open  accounts,  for 
equitable  relief,  to  establish  trusts  in  personal  prop- 
erty or  for  torts.  All  of  which  would  embrace  under 
their  respective  heads  homogeneous  elements  and 
would  afford  a  more  natural  classification  than  the 
artificial  one  attempted  to  be  formed  out  of  the  hetero- 
genous list  of  cases,  wherein  this  court  might  have 
made  some  prior  ruling  or  decision  either  by  original 
writs  or  on  appeals.  The  only  constitutional  way  in 
which  the  Legislature  can  deal  with  any  of  these  dis- 
tinct and  separable  causes  of  action,  is  by  doing  the 
particular  thing  delegated  to  it,  the  doing  of  which, 
would  necessarily,  at  one  and  the  same  time,  affect  aU 
said  classes.  If  any  other  view  could  be  maintained 
then  it  must  logically  follow  that  subsequent  legisla- 
tures at  different  times  might  insert  various  provisos 
in  an  existing  statute  fixing  the  pecuniary  limit  of 
jurisdiction  to  the  effect  that  such  statute  should  not 
apply  to  certain  of  the  several  classes  above  men- 
tioned, if  the  excepted  class  involved  a  dispute,  for 
examples:  exceeding  one  hundred  dollars  in  one  case, 
five  dollars  in  a  second,  one  thousand  dollars  in  a  third, 
two  hundred  and  fifty  in  a  fourth  or  one  dollar  in 
actions  of  tort.  But  it  is  not  conceivable  that  the 
framers  of  the  Constitution  designed  to  put  it  in  the 
lK)wer  of  succeeding  legislatures  to  accomplish  such 
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absurd  results  by  varying  at  their  caprice  the  pecu- 
niary boundary  between  the  jurisdiction  of  the  courts 
of  appeals  and  this  court  as  to  the  class  to  which  it 
should  be  applied.  This  will  be  evident  if  the  matter 
is  viewed  from  another  standpoint.  Suppose  instead 
of  inserting  the  proviso  of  1911  in  the  valid  act  which 
theretofore  bounded  the  jurisdiction  of  the  courts  of 
appeals  (R.  S.  1909,  sec.  3937),  the  Legislature  at  that 
time  had  enacted  an  independent  law  embodying  the 
very  classification  expressed  by  the  proviso.  Could 
there  be  two  opinions  as  to  the  unconstitutionality  of 
such  an  actt  Would  not  its  very  terms  disclose  a 
classification  of  causes  irrespective  of  amount  which 
were  bodily  transferred  from  the  jurisdiction  of  the 
courts  of  appeals  to  the  jurisdiction  of  this  court?  Is 
it  possible  to  point  to  any  power  given  to  the  Legisla- 
ture by  any  provision  of  the  Constitution  to  enact  such 
a  law  altering  the  previous  apportionment  of  juris- 
diction by  that  instrument?  If  not,  then  the  act  would 
be  wholly  void.  But  if  the  Legislature  would  have 
no  power  to  alter  the  constitutional  grant  of  the  juris- 
diction by  such  independent  act,  necessarily  it  would 
have  no  power  to  do  the  same  thing  under  the  ^uise 
of  a  proviso  embracing  the  same  classification  of  cases. 
What  it  could  not  do  directly  it  could  not  do  indirectly. 
The  Constitution  having  acted  in  the  matter  of  sepa- 
rating the  jurisdiction  of  the  systems  of  courts,  the 
Legislature  could  not  thereafter  change  such  relations, 
except  in  the  precise  mode  and  for  the  precise  pur- 
pose pointed  out  by  the  Constitution.  The  proposition 
is  so  grounded  on  elementary  constitutional  principles 
as  to  have  the  force  of  an  axiouL  [State  v.  St.  L., 
Iron  Mt.  &  S.  Railroad,  253  Mo.  642,  and  cases  cited ; 
Redmond  v.  Railroad,  225  Mo.  1.  c.  731;  Bd.  of  Comm. 
Tub.  Hos.  Dist.  v.  Peter,  253  Mo.  520.]  The  Consti- 
tution gave  the  Legislature  no  power  whatever  to  re- 
distribute the  jurisdiction  which  it  had  conferred  upon 
the  two  sets  of  courts  by  reclassifying  or  inventing  new 
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classifications  which  would  subtract  from  the  jurisdic- 
tion of  one  and  add  to  the  jurisdiction  of  the  other.  All 
it  permitted  the  Legislature  to  do  was  to  vary  the  money 
measure  of  the  jurisdiction  so  as  to  meet  changed 
conditions.  In  exercising  that  function,  it  was  compe- 
tent for  the  Legislature,  as  it  did  on  two  occasions,  to 
raise  the  pecuniary  limit,  and  it  might  hereafter  lower 
that  pecuniary  limit,  but  having  done  the  one  or  the  oili- 
er, its  constitutional  authority  was  functus  officio.  By 
giving  the  legislature  this  special  and  particular  au- 
thority, the  constitution  withheld  from  it  any  further 
power  to  act  in  the  matter  and  where,  as  in  the  case 
at  bar,  it  attempted  to  act  by  making  a  new  classifi- 
cation of  subjects  regardless  of  the  amount  in  contro- 
versy, it  necessarily  ignored  the  very  purpose  for 
wJoich  it  was  given  power  to  act  at  all  and  acted  for 
another  purpose  (classification)  which  trimscended  the 
only  authority  which  the  Constitution  gave  it  to  inter- 
fere at  all  with  its  own  previous  action  in  the  matter. 

n. 

But  we  are  not  left  to  the  conclusion  as  to  the  limi- 
tation of  the  power  given  to  the  Legislature  under  the 
terms  in  question,  dictated  by  an  analysis  of  their  im- 
port, by  process  of  reason  and  by  fundamental  prin- 
ciples of  constitutional  construction.  For  this  court  in 
Banc  has  directly  adjudged  that  the  Legislature  can 
enact  no  law  touching  the  jurisdiction  of  the  courts  of 
appeals  until  it  can  point  to  a  specific  amendment  in 
the  Constitution ;  for  the  reason  that  the  Constitution 
has  conferred  that  jurisdiction,  and  its  grant  cannot  be 
modified  or  altered  except  it  has  given  power  so  to  do. 
[State  ex  rel.  v.  Nixon,  232  Mo.  98 ;  State  ex  rel.  v.  Nix- 
on, 232  Mo.  496.] 

The  question  involved  in  these  two  cases,  was  the 
power  of  the  Legislature,  after  it  had  allotted  to  the 
three  courts  of  appeals  their  respective  territorial  jur- 
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isdiction  to  pass  an  act  whereby  a  case  which  had 
arisen  in  the  territory  of  one  of  the  courts  of  appeals 
could  be  transferred  for  decision  to  another  court  of 
appeals.  The  Legislature  assumed  the  power  to  enact 
such  a  law  under  the  language  of  section  3  of  the 
amendment  of  1884.  That  section  gave  it  power  to 
transfer  causes  from  one  court  of  appeals  to  another, 
^'and  to  provide  for  the  hearing  and  determination  of 
such  cases  by  the  courts  to  which  they  may  be  trans- 
ferred.'* Acting  under  that  authority  the  Legislature 
sent  to  the  Springfield  Court  of  Appeals  the  case  of 
Houts  V.  Jackson,  143  Mo.  App.  584,  which  had  been 
tried  at  St.  Louis  and  appealed  after  judgment  for 
$5038  to  this  court,  and  by  this  court  transferred  to 
the  St.  Louis  Court  of  Appeals,  for  that  pending  its 
submission  here,  the  Legislature  had  increased  the 
pecuniary  limit  of  the  courts  of  appeals  to  $7500  by 
section  3937  of  the  revision  of  1909  (the  very  act  to 
which  the  proviso  under  review  was  added  in  1911). 
[Wilson  V.  Drainage  Dist.,  237  Mo.  1.  c.  41 ;  Drainage 
Dist.  V.  Jamison,  176  Mx).  557.]  The  St.  Louis  Court 
of  Appeals  transferred  the  case  to  the  Springfield 
Court  of  Appeals  in  pursuance  of  an  act  of  the  Legis- 
lature of  1909  (Laws  1909,  p.  396),  purporting  to 
authorize  such  transfer.  A  writ  of  prohibition  was 
sued  out  against  the  St.  Louis  Court  of  Appeals  on 
the  ground  that  the  act  authorizing  it  to  transfer  the 
cause  exceeded  the  limit  of  power  given  to  the  Legis- 
lature by  the  above  quoted  words  in  section  3  of  the 
amendment  of  1884.  Said  this  court  in  Banc,  in  mak- 
ing that  writ  permanent:  ''When  the  Constitution 
speaks  on  a  subject,  to  the  extent  that  it  disposes  of 
the  matter,  it  ends  all  legislation  concerning  if 
[State  ex  rel.  v.  Nixon,  232  Mo.  1.  c.  101.] 

The  court  then  recited  the  history  of  the  creation 
of  the  three  courts  of  appeals  and  the  exclusive 
appellate  jurisdiction  granted  to  them  by  the  consti- 
tutional amendment  of  1884  and  referred  to  the  two 
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acts  of  the  Legislature  (Laws  1901,  p.  107;  Laws  1909, 
p.  393),  which  increased  the  pecuniary  limit  of  the 
jurisdiction  of  said  courts  and  pointed  out  the  con- 
stitutional authority  of  these  two  acts  expressed  in 
section  3  of  the  amendment  .of  1884.  The  opinion  then 
took  up  the  act  in  judgment  and  stated  the  argument 
in  its  support  based  on  so  much  of  the  language  of 
section  3  of  the  amendment  of  1884  as  referred  to  the 
transfer  of  causes  from  one  court  of  appeals  to 
another,  and  to  the  provision  for  their  determination 
which  is  quoted  above.  To  the  point  that  those  quoted 
words  implied  a  power  in  the  Legislature  to  confer 
jurisdiction  by  transferring  a  cause  from  the  territory 
of  one  court  of  appeals  to  another,  this  court  said: 
'*But  that  is  not  the  language  of  the  Constitution, 
nor  its  meaning.  The  Constitution  itself  had  already 
declared  the  jurisdiction  of  those  courts,  both  as  to  the 
amount  in  dispute  and  as  to  territory,  and  it  expressly 
authorized  the  General  Assembly  to  alter  the  limit  as 
to  the  amount  and  to  alter  the  limits  of  the  districts, 
and  that  was  the  extent  to  which  it  authorized  the 
General  Assembly  to  go  in  changing  the  jurisdiction.'^ 
(Italics  mine.)  [State  ex  rel.  v.  Nixon,  232  Mo.  1.  c. 
104;  State  ex  rel.  v.  Nixon,  232  Mo.  496.] 

These  two  decisions  in  Banc  settled  the  principle 
that  the  power  given  to  the  Legislature  by  the  terms 
of  section  3  of  the  amendment  of  1884  excluded  the 
doing  of  any  act  by  it  which  shall  affect  the  jurisdic- 
tion conferred  by  the  Constitution  in  any  other  way 
than  the  exact  mode  expressed  by  the  words  of  that 
section.  This  principle  of  limitation  was  applied  by 
this  court  in  the  above  cases  to  an  act  of  the  Legis- 
lature which  sent  a  case  to  one  court  of  appeals  whidi 
had  arisen  in  the  territory  which  the  Legislature  had 
allotted  to  another.  But  that  principle  necessarily 
applies  with  the  same  constitutional  force  to  an  act 
of  the  Legislature  which  attempts  to  alter  the  jurisdic- 
tion of  a  class  of  cases  vested  in  the  courts  of  appeals 
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by  an  act  of  the  Legislature  fixing  the  pecnniary  limit 
of  jurisdiction,  with  which  it  was  held  to  apply  when 
the  Legislature  undertook  to  transfer  the  causes  in 
contravention  of  its  local  division  of  jurisdiction. 
And  this  conclusion  is  expressly  ruled  in  the  above 
quoted  language  of  this  court  in  Banc. 

No  valid  reason  can  be  given  why  the  Legisla- 
ture is  restricted  by  the  Constitution  in  one  case  and 
not  in  another.  The  courts  of  appeals  got  their  ap- 
pellate jurisdiction  of  subjects  or  classes  of  cases 
within  certain  pecuniary  limits,  just  as  they  got  the 
territorial  jurisdiction  by  the  act  of  the  Legislature 
in  pursuance  of  a  specific  constitutional  authority. 
[Amendment  1884,  sec.  3.J  And  if  the  Legislature, 
after  having  acted  so  as  to  define  the  jurisdiction  of 
the  courts  of  appeals  locally,  is  without  power  there- 
after to  alter  such  jurisdiction,  then  the  Legislature, 
after  having  defined  the  jurisdiction  of  the  courts  of 
appeals  pecuniarily,  is  also  without  jurisdiction  there- 
after to  pick  out  a  class  within  that  pecuniary  limits 
and  transfer  that  class,  regardless  of  the  amount 
involved,  to  the  Supreme  Court.  The  prohibition  in 
each  case  is  that  of  the  Constitution,  against  any  al- 
teration of  its  action  except  for  the  very  object  and 
in  the  exact  mode  which  the  Constitution  permits  its 
own  grant  to  be  affected.  To  my  mind  this  conclusion 
rests  upon  irrefragable  reason  and  the  accordant  de- 
cisions of  the  Court  in  Banc,  and  upwn  elementary 
constitutional  principles. 

The  peculiar  class  of  cases  which  would  fall  within 
the  purview  of  the  proviso  affords  a  powerful  infer- 
ence that  it  was  one  of  those  many  instances  where 
our  statute  books  have  been  littered  with  legislation 
enacted  at  personal  request  or  to  embrace  some  pend- 
ing suit.  But  whatever  inspired  the  proviso  in  ques- 
tion, it  was  a  clear  violation  of  the  power  to  act^ 
given  to  the  Legislature  by  section  3  of  the  amendment 
of  1884.    Wherefore,  I  see  no  escape  from  the  con- 


Digitized  by 


Google 


568        SUPEEME  COUET  OP  MISSOUBI, 


Rourke  v.  Holmes  St  Ry. 


elusion  that  the  sole  power  to  review  the  appeal  taken 
in  this  cause  is  constitutionally  lodged  in  the  Kansas 
City  Court  of  Appeals,  to  which,  after  deciding  the 
unconstitutionality  of  the  amendatory  proviso,  the 
case  should  be  sent  for  disposition  on  its  merits. 

Neither  is  it  possible  to  uphold  the  proviso 
under  review  as  legitimate  classification  by  the  Legis- 
lature of  subjects,  the  jurisdiction  of  which  it  might 
change  from  the  courts  of  appeals  to  this  court,  by 
calling  attention  to  the  terms  of  the  section  3937  of 
the  revision  of  1909  which  required  this  court  to 
transfer  to  the  courts  of  appeals  all  cases  pending 
here  which  had  not  been  submitted,  at  the  time  the 
act  went  into  effect,  and  urging  that  this  court,  by 
complying  with  those  terms  and  similar  ones  in  the 
previous  act,  has  conceded  the  right  of  the  Legislature 
to  change  the  jurisdiction  between  this  court  and  the 
courts  of  appeals  by  its  own  classification  of  subjects. 

To  this  notion  it  only  need  be  answered  that  it 
loses  sight  of  the  fact  that  that  classification  was  made 
in  pursuance  of  a  direct  and  express  constitutional 
authority.  In  other  words,  the  Legislature  put  in  its 
general  act  defining  the  pecuniary  limit  of  jurisdiction 
no  classification  of  its  own,  but  only  the  very  require- 
ments which  the  Constitution  itself  had  imposed  on 
this  court,  and  therefore,  this  court  in  recognizing  its 
duty  to  send  to  the  courts  of  appeals  all  cases  pending 
here  which  had  not  been  submitted  at  the  time  of  the 
passage  of  the  act  under  which  they  would  fall  into 
their  jurisdiction,  was  only  obeying  the  mandate  of 
the  Constitution,  and  was  not  recognizing  any  power 
of  classification  in  the  Legislature.  This  is  apparent 
when  it  is  observed  that  the  terms  of  the  act  referring 
to  cases  not  submitted  (E.  S.  1909,  sec.  3937)  were 
simply  a  rescript  of  the  following  constitutional  pro- 
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vision:  ^^ Cases  now  pending  in  the  Supreme  Court 
transferred  to  the  Kansas  City  Court  of  Appeals.  All 
cases  which  may  be  pending  in  the  Supreme  Court 
at  the  time  of  the  adoption  of  this  amendment,  which 
have  not  been  submitted,  and  which  by  its  terms  would 
come  within  the  territorial  appellate  jurisdiction  of 
the  Kansas  City  Court  of  Appeals,  shall  be  certified 
and  transferred  to  such  court,  to  be  heard  and  de- 
termined by  it.^'  (Italics  mine.)  [Sec.  7,  Amendment 
of  1884;  Constitution  of  1875,  art.  6,  sec.  19.] 

Clearly  this  constitutional  provision  is  of  contin- 
uing force,  and  governs  the  disposition  of  cases  not 
submitted  when  subsequent  changes  were  constitution- 
ally made  in  the  relative  jurisdiction  of  the  Supreme 
Court  and  the  courts  of  appeals.  Under  the  guidance 
of  and  to  effectuate  this  constitutional  regulation,  the 
Legislature  inserted  in  its  general  act  altering  the 
pecuniary  limit  of  the  jurisdiction  of  this  court  and 
the  courts  of  appeals,  the  provision  requiring  the 
transfer  of  cases  according  to  the  standard  fixed  by 
the  act.  Hence,  its  observance  by  the  court  was  only 
for  the  reason  that  the  Constitution,  not  the  Legisla- 
ture, made  it  obligatory.  And  it  has  been  decided  by 
this  court  that  the  power  of  the  Legislature  to  pass 
any  act  providing  for  transfers  of  cases  between  the 
courts  of  appeals  and  to  the  Supreme  Court,  is  sus- 
tainable solely  on  the  ground  of  a  specific  authority 
so  to  do,  given  by  the  Constitution.  [In  re  Garesche, 
85  Mo.  469;  Affirmed,  Schuster  v.  Weiss,  114  Mo.  1.  c. 
172.] 

If  it  could  he  held  therefore  (which  we  do  not 
concede)  that  the  Constitution  designed  to  regulate 
the  transfer  of  cases  only  to  one  court  (the  Kansas  City 
Court  of  Appeals)  and  did  not  design  that  the  same 
rule  should  govern  transfers  of  cases  similarly  situated 
to  the  other  courts  of  appeals,  then  under  the  explicit 
rulings  of  the  two  decisions  last  cited,  the  Legislature 
had  no  constitutional  power  to  enact  the  provision  in 
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question  as  far  as  the  St.  Louis  and  Springfield  Courts 
of  Appeals  are  concerned,  for  they  are  not  mentioned 
in  the  act.  And  even  if  this  court  had  followed  the 
act  as  to  said  courts,  that  would  not  have  supplied 
the  lack  of  constitutional  power  in  the  Legislature, 
and  necessarily  would  not  have  shown  that  the  Legis- 
lature was  making  a  valid  classification  of  subjects 
of  appellate  jurisdiction  between  this  court  and  the 
courts  of  appeals  under  any  constitutional  authority 
given  to  it. 

It  is  clear  that  no  conclusion  can  be  drawn  from 
the  presence  in  the  act  of  the  language  authorizing 
the  transfer  of  cases  **not  submitted''  at  the  time  of 
the  fixing  of  the  pecuniary  boundary  of  the  jurisdic- 
tion of  the  respective  courts,  that  the  Legislature  had 
any  constitutional  power  to  put  in  the  same  act  (by 
the  amendment  of  1911),  a  clause  divesting  the  courts 
of  appeals  of  their  jurisdiction  of  any  case  wherein 
this  court  had  made  a  previous  ruling  or  decision. 

What  the  Constitution  intended  and  expressly 
provided  was,  that  the  three  courts  of  appeals  should 
have  the  same  jurisdiction  as  to  subjects  of  review, 
«xert  the  same  judicial  powers,  entertain  the  same  pro- 
ceedings, and  be  governed  by  the  same  rules ;  and  this 
purpose  is  expressly  set  forth  in  the  words  of  the 
amendment  of  1884.    [Amendment  1884,  aec.  4.] 

But  besides  all  this,  there  is  not  even  an  attempt 
at  classification  by  the  use  of  the  words  **not  sub- 
mitted." All  that  was  intended  by  them  was  to  fix 
the  time  when  the  law  dividing  the  jurisdictions  should 
take  effect.  The  purpose  being  to  fix  a  time  before 
the  decision  of  the  cases  to  be  effected,  and  hence, 
the  time  adopted  was  a  period  when  a  decision  had 
not  been  made. 

The  whole  effort  to  build  an  argument  of  power 
to  classify  from  the  use  of  these  terms,  is  based  on 
two  erroneous  assiunptions.  First,  the  assumption  of 
a  power  which  did  not  exist;  second,  the  assumption 
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of  a  classification  which  was  not  made.  From  these 
incorrect  premises  no  correct  conclusion  can  be  de- 
duced of  constitutional  power  in  the  Legislature  to 
amend  the  act  of  1909  as  attempted  by  the  proviso  in- 
serted in  1911. 

IV. 

It  is  hardly  necessary  to  refer  to  the  sug- 
gestion as  to  the  ** persuasiveness''  of  the  ruling  of 
the  Kansas  City  Court  of  Appeals  in  sending  this  case 
here  after  the  enactment  of  the  proviso  by  the  Legis- 
lature of  1911.  The  Kansas  City  Court  of  Appeals 
had  no  power  to  decide  any  case  **  involving  the  con- 
struction of  the  Constitution  of  this  State."  The 
amendatory  act  of  1911  presented  on  its  face  that  ques- 
tion. The  Kansas  City  Court  of  Appeals  therefore, 
with  perfect  propriety,  transferred  the  case  to  this 
court  to  the  end  that  the  constitutionality  of  the  act 
should  be  first  considered  by  the  only  court  permitted 
to  solve  that  question  under  our  judicial  system.  The 
Kansas  City  Court  of  Appeals  withheld  any  expression 
of  its  own  views  as  to  the  validity  of  the  act,  but  read  its 
terms  of  attempted  classification  of  cases  irrespective 
of  the  limit  of  its  own  jurisdiction  and  promptly 
transmitted  the  record  to  this  court  as  the  only  au- 
thority which  could  decide  the  question  presented  by 
the  terms  of  the  act.  The  mere  action  of  sending  to 
this  court  a  case  falling  within  the  letter  of  the  new 
act,  could  not  in  the  nature  of  the  things  afford  any 
greater  persuasive  authority  for  a  holding  by  us  that 
the  act  was  constitutional,  than  we  could  have  from 
a  mere  reading  of  the  act  itself. 

V. 

It  is  finally  suggested  that  the  question  of 
the  constitutionality  of  the  proviso  was  ** settled"  by 
the  ruling  of  Curtis  v.  Sexton,  252  Mo.  221.    A  brief 
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reference  to  that  opinion  will  demonstrate  that  it  made 
no  ruling  whatever  on  the  ground  of  attack  directed 
at  the  act  of  1911  which  is  now  called  to  the  attention 
of  this  court.  The  point  that  the  Legislature  tran- 
scended the  constitutional  limit  of  its  power  to  act 
only  on  the  subjects  or  classes  of  the  appellate  juris- 
diction of  the  courts  of  appeals  so  as  ^Ho  increase  or 
diminish  the  amount'^  upon  which  their  jurisdiction 
was  predicated,  by  altering  it  with  respect  to  the  entire 
subject-matter  of  that  jurisdiction,  was  not  raised  nor 
called  to  the  attention  of  the  court  nor  passed  upon  in 
that  case,  nor  even  referred  to  in  the  remotest  way 
by  anything  that  was  said  in  that  opinion.  This  is 
proven  by  the  following  extract  from  that  opinion : 

**The  constitutional  objections  urged  are  those 
relating  to  the  passage  of  local  laws,  and  laws  touch- 
ing upon  'class  legislation.*  No  specifications  are 
furnished  us  by  counsel  showing  wherein  a  provision 
of  this  sort  violates  the  law  forbidding  class  legisla- 
tion, nor  do  we  know  of  any  such  reason.  The  law 
applies  to  all  pending  cases,  both  those  which  are  here 
and  those  which  shall  hereafter  be  appealed  to  this 
court  wherein  this  court  shall  prior  to  the  passage  of 
the  act,  have  made  some  decision  and  ruling.  We  rule 
this  point  against  defendant."  [Curtis  v.  Sexton, 
252  Mo.  1.  c.  253.] 

That  case  not  only  did  not  settle  the  point  now 
under  review,  but  it  is  not  even  persuasive  authority, 
since  it  gives  no  expression  whatever  on  the  question 
which  now  has  arisen  for  judgment,  but  whidi  was 
neither  in  judgment  nor  touched  upon  there.  There 
is  no  exception  to  the  doctrine  established  in  this  State 
and  elsewhere,  that  where  a  prior  decision  does  not 
rule  upon  or  refer  to  a  ground  of  attack  made  upon 
an  act  of  the  Legislature  in  a  subsequent  case,  the 
former  decision  is  without  any  authority  whatever  in 
the  decision  of  the  later  case.  [Koemer  v.  St.  Louis 
Car  Co.,  209  Mo.  1.  c.  156;  State  ex  rel.  v.  St.  Louis, 
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241  Mo.  1.  c.  239.]  But  a  careful  analysis  of  the  ruling 
in  Curtis  v.  Sexton  will  disclose  that  what,  in  effect, 
was  held  there,  to-wit,  that  the  act  of  1911  constructed 
a  class  of  cases,  furnishes  a  conclusive  reason  why  the 
act  must  fall  under  the  present  constitational  attack. 
This  is  so  because  the  Leigislature  had  no  constitu- 
tional power  to  classify,  its  only  authority  being  to 
change  the  pecuniary  limit  of  jurisdiction.  And  it  is 
wholly  illogical  to  say,  that  the  Legislature  was  acting 
in  accordance  with  a  power  to  change  the  amount  in 
dispute  when  it  left  that  matter  entirely  out  of  view 
and  made  the  class  of  cases  sought  to  be  created,  de- 
pend for  their  existence  solely  upon  the  factitious 
circumstance  that  a  prior  ruling  or  decision  had  been 
made  in  them  at  some  earlier  stage  by  this  court.  In 
other  words  the  Legislature  could  not  have  acted  in 
conformity  with  the  Constitution  while  ignoring  the 
only  object  for  which  it  authorized  the  lawmakers  to 
act.  Hence  it  follows  that  its  attempt  to  withdraw 
jurisdiction  from  the  court  of  appeals  of  a  class  of 
cases  was  devoid  of  any  constitutional  authority  and 
its  act  in  so  doing  is  patently  void. 

VI. 

It  IS  a  matter  of  the  greatest  importance 
to  the  people  of  this  State  that  the  courts  of  appeals 
shall  be  allowed  to  exercise  the  jurisdiction  expressly 
conferred  on  them  by  the  Constitution  as  amended. 
This  court  has  not  an  atom  of  power  to  withdraw  any 
jurisdiction  of  cases  granted  exclusively  to  the  courts 
of  appeals  by  the  Constitution.  This  court  is  itself 
a  creature  of  the  Constitution  and  cannot  without 
usurpation  annul  the  very  authority  to  which  it  owes 
its  being  It  is'  the  pinnacle  of  the  judicial  system 
devised  by  the  Constitution  to  administer  the  law,  and 
to  enforce  its  supremacy. 

It  has  been  shown  that  the  lawmaking  body  at- 
tempted, by  the  proviso  to  a  previous  valid  act,  to 
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create  an  unrelated  and  artificial  class  of  cases  whieli 
should  be  transferred  without  reference  to  any  con- 
stitutional authority  so  to  do,  from  the  subject-matter 
of  appellate  jurisdiction  of  the  courts  of  appeals.  This 
appears  on  the  face  of  the  act  and  by  any  possible  con- 
struction which  can  be  given  to  it.  It  is  a  self-evident 
proposition  that  the  Legislature  was  powerless  to  do 
this,  and  that  this  court  is  equally  powerless  to  vali- 
date its  attempt  so  to  do.  The  commands  and 
limitations  of  the  Constitution  may  be  altered  or 
amended  by  the  people  in  the  exercise  of  the  powers 
reserved  in  that  instrument,  but  until  that  is  done,  they 
are  beyond  the  control  of  the  courts  or  the  Legisla- 
ture, for  neither  of  them  are  framers  of  constitutions. 

This  court  is  content  to  move  in  the  orbit  pr^ 
scribed  for  it  by  the  instrument  to  which  it  owes  its 
creation.  If  it  leaves  that  course,  the  whole  system 
of  government  is  at  once  deranged  by  the  infraction 
of  the  laws  upon  which  it  is  founded  and  by  which 
it  is  regulated  and  controlled.  That  no  other  tribunal 
can  coerce  or  restrain  its  action  is  the  moral  reason 
which  makes  self-restraint  an  imperative  duty. 
Though  possessed  of  unchecked  power,  this  court  will 
steadily  pursue  the  paramount  behests  of  right  action, 
and  thus  refute  detraction  and  silence  **  envious 
tongues*'  uttering  the  misjudgments  of  the  judiciary, 
which  distort  the  popular  fancy  of  the  hour. 

We  accordingly  hold  that  the  proviso  attempted 
to  be  inserted  by  the  Legislature  in  1911  (Laws  1911, 
p.  190)  is  void,  because  it  is  beyond  the  scope  of  the 
power  conferred  upon  the  Legislature  by  the  Con- 
stitution as  amended  in  1884.  This  result  does  not 
affect  the  validity  of  the  act  of  1909  (R.  S.  1909,  sec. 
3937)  which  established  the  present  criterion  of  ju- 
risdiction of  the  courts  of  appeals  in  respect  to  the 
amount  in  dispute.  For  that  or  any  similar  future 
enactment  is  within  the  just  authority  given  the  Legis- 
lature under  the  present  Constitution. 
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It  is  evident  that  the  determination  of  the  present 
appeal  in  the  case  at  bar  is  vested  in  the  Kansas  City 
Court  of  Appeals  and  the  cause  is  hereby  transferred 
to  that  court.  Woodson,  Graves  and  Walker ,  J  J., 
concur ;  Lamm^  C.  J.,  dissents  in  opinion  filed  in  which 
Brown  and  Paris,  J  J.,  join. 

DISSENTING  OPINION. 

LAMM,  C.  J.— This  cause,  having  been  heretofore 
in  this  court,  on  a  new  appeal  was  sent  to  the  Kansas 
City  Court  of  Appeals  and  by  that  court  was  trans- 
ferred to  this  court  because  of  a  statute-  enacted  in 
1911,  infra. 

A  preliminary  question,  viz.,  one  of  jurisdiction^ 
was  raised  by  the  court  siui  sponte  and  the  case  is 
made  to  break  on  that.  To  that  result  I  cannot  agree^ 
because : 

The  Constitution  (sec.  3  of  the  Amendment  of 
1884)  reads: 

**The  General  Assembly  shall  have  power  by  law 
to  create  one  additional  court  of  appeals,  with  a  new 
district  therefor ;  to  change  the  limits  of  the  appellate 
districts,  and  the  names  of  the  courts  of  appeals, 
designating  the  districts  by  numbers  or  otherwise;  to 
change  the  time  of  holding  the  terms  of  said  courts ; 
to  increase  or  diminish  the  pecuniary  limit  of  the  ju- 
risdiction of  the  courts  of  appeals ;  to  provide  for  the 
transfer  of  cases  from  one  court  of  appeals  to  another 
court  of  appeals ;  to  provide  for  the  transfer  of  cases 
from  a  court  of  appeals  to  the  Supreme  Court,  and  to 
provide  for  the  hearing  and  determination  of  such 
cases  by  the  courts  to  which  they  may  be  trans- 
ferred." 

Under  that  grant  of  power  the  General  Assembly^ 
having  in  1901  and  1909  enacted  statutes,  finally  in 
1911  (Laws  1911,  p.  190)  amended  section  3937, 
Revised  Statutes  1909,  so  as  to  read  as  follows : 
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**The  various  courts  of  appeals  of  Missouri  shall 
have  jurisdiction  of  appeals  and  writs  of  error  in  all 
cases  where  the  amount  in  dispute,  exclusive  of  costs, 
shall  not  exceed  the  sum  of  seventy-five  hundred  dol- 
lars. All  cases  now  pending  in  the  Supreme  Court, 
which  have  not  been  submitted,  and  which  by  the  pro- 
visions of  this  section  come  within  the  jurisdiction  of 
said  courts  of  appeals,  shall  be  certified  and  trans- 
ferred to  the  proper  courts  of  appeals,  to  be  heard 
and  determined  by  them,  provided  that  the  Supreme 
Court  shall  retain  and  have  fvil  exclusive  appellate 
jurisdiction  in  any  case  pending  in  which  the  Supreme 
Court  has  made  any  decision  or  ruling/^ 

The  change  made  by  the  amendment  of  1911  was 
the  addition  of  the  italicized  proviso.  If  that  pro- 
viso is  constitutional,  we  have  jurisdiction— otherwise, 
otherwise. 

I  am  of  opinion  the  proviso  stands  as  a  valid 
exercise  of  legislative  power,  because : 

(a)  We  are  strictly  admonished  by  canonized 
rules  that  courts  approach  the  adjudication  of  the 
imconstitutionality  of  an  act  of  the  law-making  power 
with  caution  and  gravity.  So,  they  must  resolve  all 
doubts  in  favor  of  such  act.  So,  before  such  act  is 
declared  invalid  it  must  be  shown  to  be  so  clearly  bad 
that  its  vice  is  put  beyond  any  reasonable  doubt. 
Then,  too,  every  reasonable  intendment  must  be  al- 
lowed in  favor  of  the  act,  so  that  if  possible  it  may 
stand,  not  perish.  Every  allowable  act,  art  or  part 
of  judicial  power,  resting  in  reason,  must  be  called 
into  play  to  uphold  the  act.  To  that  end,  if  a  certain 
construction  brings  the  act  under  the  ban  of  unconsti- 
tutionality and  any  other  construction  within  reason 
is  permissible,  taking  it  from  under  such  ban,  we  are 
bound  to  be  astute  in  accepting  that  construction;  for 
the  most  pregnant  and  solemn  reasons  underlie  the 
foregoing  doctrines.  It  is  in  the  light  of  those  doc- 
trines, and  not  otherwise,  the  question  must  be  ruled. 
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[In  re  Board  of  Comers  Tuberculosis  Hosp.  Dist.  v. 
Peter,  Intervenor,  253  Mo.  520.] 

It  is  said  the  life  story  of  a  chicken  is  told  in  the 
phrase,  **from  egg  to  ax.'^  It  will  be  seen  from  the 
foregoing  view  that  such  crisp  and  dramatic  summary- 
is  mal  apropos  in  dealing  with  laws,  and  yet— but  let 
the  playful  conceit  in  mind  go  unsaid  in  order  to  pick 
up  the  thread  of  sober  judicial  exposition. 

(b)  By  the  1884  amendment  to  the  Constitution 
the  **  pecuniary  limit ^^  of  appellate  jurisdiction  was 
dropped  as  a  constitutional  provision  and  the  Legis- 
lature was  granted  power  to  prescribe  such  limit.  Up 
to  that  time  the  Constitution  itself  prescribed  the 
pecuniary  limit.  [Constitution,  sec.  12,  art.  6.]  With 
the  ** pecuniary  limit"  thus  put  by  that  amendment 
within  legislative  regulation  and  released  from  con- 
stitutional regulation,  the  Legislature  took  up  the 
subject-matter  and  passed  the  proviso.  When  read 
with  the  act  of  which  it  is  a  part,  the  proviso  deals 
with  the  pecuniary  limit  of  jurisdiction  as  its  motive 
and  end.  If  anything  else  is  drawn  within  the  line 
of  the  enactment  (which  I  do  not  admit)  it  is  only 
incidentally  and  in  contribution  to  the  principal  mo- 
tive and  end  and  cannot  furnish  a  constitutional  test. 
In  effect  the  statute  means  the  courts  of  appeal  shall 
have  jurisdiction,  with  reference  to  pecuniary  amount, 
in  all  cases  where  the  amount  in  dispute  does  not 
exceed  seventy-five  hundred  dollars,  except  in  cases 
pending  in  the  Supreme  Court  or  in  the  circuit  court, 
in  which  the  Supreme  Court  has  made  a  decision  or 
ruling,  and,  as  to  them,  courts  of  appeal  shall  not  have 
jurisdiction,  but  the  Supreme  Court  shall  have  juris- 
diction in  any  amount.  Clearly,  the  Legislature  by 
that  act  did  not  undertake  to  overleap  constitutional 
barriers  and  foist  jurisdiction  upon  this  court  of  any 
subject-matter  except  the  one  relating  to  pecuniary 
limit.    Mark,  it  behooves  us  to  see  and  admit,  I  think, 
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that  the  act  does  not  undertake  to  alter,  affect  or  in 
aught  deal  with  the  express  and  enumerated  consti- 
tutional subjects  of  jurisdiction  lying  outside  of  pe- 
cuniary limit.  It  leaves  untouched  cases  under  our 
constitutional  jurisdiction,  to-wit,  those  involving  title 
to  land,  revenue,  constitutional  or  Federal  questions, 
title  to  office  under  this  State,  or  cases  where  a  county 
is  a  party.  [Constitution,  sec.  12,  art.  6.]  That  is 
to  say,  cases  of  that  ilk  come  here  automatically 
whether  we  have  once  ruled  thereon,  or  whether  we 
have  not  theretofore  ruled  thereon.  It  establishes  a 
pecuniary  limit  with  an  exception  to  the  effect  that  in 
a  case  in  which  we  have  ruled  or  made  a  decision  the 
seventy-five  hundred  dollar  pecuniary  limit,  ordained 
by  the  principal  statute,  is  not  the  minimum  pecuniary 
limit  of  our  jurisdiction.  But  that,  as  to  such  case, 
there  is  another  pecuniary  limit,  to-wit,  any  amount 
whatever.  The  statute  is  susceptible  of  that  construc- 
tion and,  if  necessary,  we  are  bound  to  give  it  that 
construction,  rather  than  another,  to  sustain  it  as 
valid  rather  than  expand  its  meaning  so  as  to  impinge 
upon  the  other  heads  of  our  jurisdiction.  It  is  a  most 
singular  fact  that  while  the  Constitution  gives  this 
court  appellate  jurisdiction  in  general  language  (sec. 
2,  art,  6)  and  superintending  control  and  power  to 
issue  certain  original  writs  (sec.  3,  art.  6)  yet  it  no- 
where parcels  out  appellate  jurisdiction  between  this 
court  and  the  courts  of  appeal  except  by  a  side  stroke 
and  by  indirection.  In  delimitating  our  jurisdiction 
on  appeal  in  material  features  and  to  make  the  Consti- 
tution a  working  instrument,  we  have  been  forced  to 
do  so  by  inference,  by  judicial  construction  of  a  pro- 
nounced character  in  dealing  with  section  12,  article  6 
(g.  v.)— a  section  directed  primarily  to  appeals  from 
the  St.  Louis  Court  of  Appeals  to  this  court,  a  scheme 
now  abandoned.  I  mention  this  to  show  how  much  our 
jurisdiction  owes  to  the  exercise  of  judicial  coustruc- 
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tion,  and  we  ought  not  to  hesitate  to  use  it  in  perfecting 
our  jurisdiction. 

(c)  Again,  all  legislative  power  lies  in  the  Gen- 
eral Assembly  of  Missouri  except  in  so  far  as  it  be 
directly  or  by  inexorable  implication  forbidden  by  the 
State  or  Federal  Constitution.  So  much,  I  take  it,  is 
a  truism  in  constitutional  law.  [State  ex  rel.  v,  Shep- 
pard,  192  Mo.  1.  c.  506  et  seq.]  The  Federal  Consti- 
tution grants  power  to  Congress  to  legislate,  the  State 
Constitution  leaves  to  the  State  Legislature  all  legis- 
lative power  it  does  not  take  away.  Giving  full  force 
to  that  principle,  a  vital  and  main  question  springs 
spontaneously,  to-wit:  Where  is  the  constitutional 
provision  prohibiting  the  General  Assembly  from  fixing 
two  or  more  pecuniary  limits!  Who  can  put  his  finger 
on  it  in  the  Constitution!  Nay,  why  should  it  be 
there!  Is  not  the  law-maker  authorized  by  the  Con- 
stitution to  %i?rite  the  pecv/niary  limits— to  prescribe 
them  by  metes  and  bounds!  With  the  constitutional 
hand  in  that  regard  lifted,  and  the  legislative  hand 
laid  on,  was  it  not  intended  that  the  law-maker  should 
have  leave  to  act  reasonably  and  deal  with  it  with 
the  usual  full-fledged  legislative  power,  to-wit,  a  power 
to  classify?  When  that  question  is  answered,  yes,  as 
it  should  be,  I  respectfully  submit,  all  trouble  and 
doubt  disappear.  In  dealing  with  the  subject-matter 
of  pecuniary  limits  the  lawmaker  might  not  make  an 
unnatural  or  unreasonable  classification,  and  thus 
bring  himself  within  the  interdiction  of  the  Consti- 
tution against  special  or  class  legislation.  Nor  might 
he  cut  away  from  us  our  jurisdiction  of  a  subject- 
matter  plainly  set  down  in  the  Constitution.  All  that 
is  beyond  his  power.  But  in  this  instance  he  has  done 
neither  the  one  nor  the  other.  As  already  pointed 
out,  the  constitutional  limits  of  our  jurisdiction  on 
other  matters  are  left  untouched  by  the  proviso,  and 
it  has  primary  reference  to  the  subject-matter  of  pe- 
cuniary limit  only,  with,  what  I  conceive  to  be,  a  con- 
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stitutional,  L  e.,  a  reasonable  and  natural  classification. 
Is  not  classification  a  favorite  legislative  scheme  which 
we  constantly  sustain  as  constitutional  if  grounded 
in  reason?  Clearly  so,  and  that'  theory  sustains  the 
act  of  1911,  to  my  mind. 

(d)  We  may  with  profit  consider  the  terms  of 
section  3937  before  it  was  amended  by  the  1911  pro- 
\dso.  It  will  be  found  to  deal  itself  with  a  classifica- 
tion. Are  all  cases  under  the  Act  of  1909,  where  less 
than  seventy-five  hundred  dollars  are  in  dispute,  to 
be  transferred  to  the  courts  of  appeal  t  No.  Those 
** which  have  been  submitted,*^  are  exempted.  Admit 
that  the  classification  is  small  or  rudimentary,  yet  it 
is  there  plainly  put  in  the  law  of  1909.  Is  that  exemp- 
tion, also,  unconstitutional  as  outside  of  legislative 
power?  If  so  we  have  violated  the  Constitution  many 
times ;  for  we  retained  jurisdiction  of  all  cases  of  that 
class  existing  dt  the  time  the  original  act  went  into 
effect  in  1909. 

Going  back  a  little  further,  in  1901  (Laws  1901, 
p.  107),  a  statute  was  enacted  with  the  same  classifi- 
cation or  exemption  in  pecuniary  limit  as  that  of  1909, 
to-wit,  the  ** under  submission'^  exemption,  and  we 
accepted  and  acted  on  it  as  valid.  Is  this  long  con- 
tinued and  practical  construction  worthless  as  a  con- 
stitutional guide?    I  do  not  so  understand  the  rule. 

But  the  majority  opinion,  inadvertently  I  think, 
seeks  to  parry  the  force  of  the  invoked,  the  practical 
and  long  existing  construction,  whereby  that  rudimen- 
tary classification  anent  pecuniarj^  amount  was  al- 
lowed as  valid.  This  by  pointing  to  a  provision  of 
the  Constitution  said  to  permit  it.  Let  us  look  to  that. 
The  provision  is  (sec.  7,  art.  6) : 

^^  Cases  now  pending  in  Supreme  Court  trans- 
ferred to  Kansas  City  Court  of  Appeals. — ^AU  cases 
which  may  be  pending  in  the  Supreme  Court  at  the 
time  of  the  adoption  of  this  amendment,  which  have 
not  been  submitted,  and  which  by  its  terms  would  come 
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within  the  territorial  appellate  jurisdiction  of  the  Kan- 
sas City  Court  of  Appeals,  shall  be  certified  and  trans- 
ferred to  such  court,  to  be  heard  and  determined 
by  iV 

It  will  be  observed  that  such  provision  relates 
solely  to  the  Kansas  City  Court  of  Appeals  and  es- 
tablishes a  modus  transferendi  for  sending  cases  from 
this  court  to  that.  There  is  no  such  constitutional  pro- 
vision relating  to  any  other  court  of  appcjals  and  hold- 
ing in  this  court  cases  that  are  ''under  submission.'^ 
Despite  that  limited  and  preclusive  grant  of  power, 
the  Legislature  passed  a  general  law,  to-wit,  section 
3937,  supra,  including  all  courts  of  appeals. 

It  is  on  that  statutory  warrant  and  not  otherwise 
that  we  have  been  acting  from  time  to  time  in  sending 
only  those  cases  ''not  imder  submission''  to  the  St. 
Louis  Court  of  Appeals  and  the  Springfield  Court  of 
Appeals  and  in  retaining  those  under  submission.  So 
that  it  is  just  to  say,  as  we  have  said,  that  we  have 
allowed  the  idea  of  classification  to  obtain  on  the 
subject-matter  of  pecuniary  limit  of  jurisdiction.  If 
we  were  right  in  so  doing,  then  why  is  this  dissent 
not  justified! 

(e)  Moreover,  the  identical  question  has  been 
ruled  and  is  not  open  as  res  Integra.  In  Curtis  v.  Sex- 
ton, 252  Mo.  221,  the  question  of  our  jurisdiction  was 
raised  by  counsel.  It  hinged  upon  the  validity  of  the 
proviso  in  question.  In  that  case  we  assumed  juris- 
diction. Handed  over  to  us  by  the  Kansas  City  Court 
of  Appeals  on  the  strength  of  the  proviso,  we  sustained 
the  constitutionality  of  the  law  by  deciding  the  case 
and  ruling  the  point  agreeably  to  the  ruling  proposed 
in  this  dissenting  opinion.  It  is  clear  that  if  we  have 
no  jurisdiction  of  the  present  case,  then  we  had  no 
jurisdiction  in  the  Curtis-Sexton  case,  and  all  the 
weighty  and  far-reaching  matter  there  adjudicated 
tumbles  down  like  a  house  of  carde,  as  declared  and 
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decided  in  a  case  in  which  we  had  no  jurisdiction  to 
say  anything  at  all.    Stare  decisis. 

So,  the  Kansas  City  Court  of  Appeals  construed 
the  proviso  in  the  Act  of  1911  to  give  us  jurisdiction 
in  the  instant  case  and  in  the  Curtis-Sexton  case.  Is 
not  the  holding  of  that  learned  court,  though  not  put 
on  constitutional  grounds  (as  it  could  not  be),  at  least 
persuasive? 

The  act  is  too  young  to  permit  of  many  prece- 
dents in  construction,  but  such  as  exist  are  worth 
while  and  run  in  favor  of  the  validity  of  the  law. 

(f )  It  has  been  argued  that,  conceding  the  doc- 
trine of  classification  as  applicable,  yet  the  classifica- 
tion attempted  is  unnatural  and  unreasonable.  But  is 
it!  The  division  of  cases  into  (1)  those  that  are  pend- 
ing in  or  have  been  to  this  court  and  are  now  below, 
and  in  which  we  have  made  a  decision  or  a  ruling, 
and  (2)  those  in  which  such  condition  does  not 
arise,  is,  to  my  mind,  natural,  logical  and  entirely  wise. 
It  prevents  mischievous  confusion  and  the  perpetua- 
tion of  error  **  broadening  down  from  precedent  to 
precedent.**  It  is  in  no  just  constitutional  sense  class 
or  special  legislation  as  denoimced  in  cases  expound- 
ing the  Constitution.  Take  a  case  to  illustrate:  We 
reverse  and  remand  a  case  for  a  new  trial.  Such  new 
trial  is  had.  In  the  meantime  the  Legislature  has 
changed  the  pecuniary  limit  of  jurisdiction,  or  the 
new  judgment  falls  below  the  old  one  and  thus  affects 
jurisdiction,  absent  the  proviso.  In  such  case,  under 
the  former  law,  the  new  appeal  went  to  one  of  the 
courts  of  appeal.  See  what  happens?  Automatically, 
by  mandate  of  the  Constitution,  the  court  of  appeals 
is  boimd,  nolens  volens,  by  our  former  decision,  right 
or  wrong,  and  the  door  of  judicial  investigation  is  for- 
ever closed  on  that  question  (despite  the  mischief) 
until  such  time,  withal,  as  another  case  reaches  us 
carrying  the  point.  Such  is  no  fanciful  hypothesis. 
It  has  arisen  over   and   over.    It  is   precisely  what 
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would  have  happened  in  Bagnell  Timber  Company  v. 
Missouri,  Kansas  and  Texas  Railroad  Company,  242 
Mo.  11.  The  several  courts  of  appeal  were  following 
our  first  erroneous  opinion  in  that  case  on  a  vital  prin- 
ciple of  law  of  everyday  application.  [180  Mo.  420.] 
They  were  obliged  to  do  so  by  the  Constitution  and 
would  have  continued  to  do  so  had  it  not  happened, 
fortunately,  that  ttie  case  reached  this  court  on  its 
second  appeal,  when  we  corrected  our  own  error  in 
the  same  case. 

More  could  be  said  in  favor  of  the  justness,  the 
wisdom,  the  constitutionality  of  the  proviso  if  need 
called  or  time  allowed. 

The  statute  as  it  stands  prescribes  a  general  rule 
of  jurisdiction  on  amount,  disposing  of  all  cases,  and 
the  classification  made  by  the  proviso  seems  to  me  to 
be  just  and  constitutional. 

It  has  been  suggested  that  the  use  of  the  word 
**or'*  precludes  the  construction  we  have  put  upon 
the  Constitution  and  statute.  The  argument,  as  ad- 
vanced, runs  thus :  By  using  the  disjunctive  conjunc- 
tion **or*'  in  the  Constitution,  power  is  left  to  the 
Legislature  to  increase  **or"  diminish  the  pecuniary 
limit  but  not  to  do  both  at  one  stroke.  But  I  conceive 
that  to  be  too  narrow  and  precarious  a  point  upon 
which  to  rule  the  unconstitutionality  of  the  law  in 
question. 

Is  it  likely  that  a  Constitution-maker,  intent  on 
large  themes,  would  intend  to  make  a  grave  consti- 
tutional provision  turn  on  *'or,"  **and,''  **a,^^  **the,'^ 
et  hoc  genus  omnef  That  would  be,  by  judicial  con- 
struction, to  turn  a  mere  linguistic  pin  prick  into  the 
stroke  of  a  hammer  (St.  Louis  v.  Handlan,  242  Mo. 
L  c.  94)  or  make  a  mountain  out  of  a  mole  hill. 

It  is  familiar  doctrine  that  where  an  absurd  re- 
sult will  be  prevented  or  where  another  construction 
is  useful  to  further  a  legislative  intent  or  to  give  a 
constitutional  provision  full    and   rounded   vigor    in 
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order  to  cover  its  tme  and  whole  intendment  the  word 
**or^^  may  be  read  *'and^^  and  vice  versa;  that  is  fre- 
quently done.  [State  v.  Bulling,  100  Mo.  1.  c.  93;  29 
Cyc  1505  et  seq.,  where  many  authorities  are  assem- 
bled on  the  proposition.] 

Deeming  it  an  unhappy  circumstance  that  the 
point  has  to  be  ruled  without  the  aid  of  brief  or  argu- 
ment by  counsel,  for  the  point  is  not  made  by  them, 
but  is  sprung  ex  mero  motu  by  the  court,  I  have  given 
my  views  on  this  matter,  one  of  pronounced  impor- 
tance. Those  views  compel  me  to  dissent  and  that  I 
do.    Brown  and  Paris,  J  J.,  join  me  herein. 


THE  STATE  ex  rel.  EDWARD  J.  LAMPORT  v. 
HARRIS  ROBINSON,  Judge  of  Circuit  Court. 

In  Banc,  April  13,  1914. 

1.  MANDAMUS:  Remedy  by  Appeal.  Mandamus  may  Ue  to  com- 
pel an  inferior  court  to  hear  and  determine  a  cause  or  matter 
in  issue  of  which  it  has  Jurisdiction  but  refuses  to  perform 
a  plain  legal  duty.  But  when  a  circuit  court  has  exercised 
its  entire  Jurisdiction  by  fully  hearing  a  cause  and  rendering 
final  Judgment  therein,  its  errors  committed  during  the  trial 
must  be  corrected  by  appeal  or  writ  of  error,  even  though  the 
trial  was  begun  before  a  Jury  at  one  regular  term  and  finished 
before  the  same  Jury  at  the  next  term. 

2.   :  — :  Trial   Begun  at  One  Term  and  Concluded 

at  Another.  The  remedy  of  a  plaintiff,  in  his  suit  begun 
at  one  term,  and,  after  the  adjournment  of  court  in  course, 
concluded  at  the  next  term  before  the  same  Jury,  resulting  in 
a  final  Judgment  for  defendant,  is  by  appeal  or  writ  of  error, 
and  not  by  mandamus  to  compel  the  trial  Judge  to  replace 
the  case  on  the  docket  and  proceed  to  try  it  anew. 


:   :  :    Bill   of   Exceptions.     And  thou^ 

the  trial  of  the  case  was  begun  only  a  few  days  before  the 
end  of  the  term,  against  plaintiff's  protest  on  the  ground  that 
it  could  not  be  concluded  before  the  adjournment  of  the  term 
by  lapse  of  time,  and  though  the  trial  Judge  on  Friday  oob- 
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tinued  the  case  to  the  next  Monday  when  the  next  regular 
term  by  statute  was  required  to  begin,  the  plaintiif  was,  at 
any  time  before  actual  adjournment  on  Saturday,  entitled 
to  ask  for  an  order  granting  him  sufficient  time  to  prepare 
and  file  such  exceptions  as  he  had  saved  at  that  ^  term,  and 
thereby  prepare  for  his  appeal. 

Mandamus. 
Wbit  denied. 

Mckrtin  J.  O^Donnell  for  relator. 

(1)  The  circuit  court  was  without  jurisdiction 
to  finish  the  trial  at  the  May,  1913,  term.  State  v. 
Jeffors,  64  Mo.  376;  12  Cyc.  271;  12  Ency.  PI.  &  Pr., 
p.  658;  24  Cyc.  263;  Sec.  4015,  R.  S.  1909;  Laws  1911, 
p.  174;  Laws  1913,  pp.  217-18;  Rules  of  the  Circuit 
Court,  Jackson  County,  Mo.  Sec.  3876,  R  S.  1909, 
did  not  give  the  court  and  jury  i)ower  to  proceed 
with  the  trial.  This  statute  was  in  force  at  the  time 
of  the  decision  in  the  Jeffors  case,  supra.  (2)  The 
rules  of  the  circuit  court  of  Jackson  county  have  the 
force  and  effect  of  law  and  when  a  mistrial  occurred 
by  the  discharge  of  the  jury  it  was  the  duty  of  re- 
spondent, acting  as  judge  of  said  court,  to  immediately 
return  said  case  to  the  general  docket.  Rule  22,  Cir- 
cuit Court,  Jackson  County,  Missouri ;  Laws  1913,  pp. 
211-12;  Rigdon  v.  Ferguson,  172  Mo.  52;  2  Bouvier's 
Law  Dictionary,  p.  428.  '*  *MistriaP  is  equivalent  to 
no  trial.  *'  Baird  v.  Railroad,  61  Iowa,  359.  Rule  22 
requires  that,  **  whenever  the  trial  of  a  case  shaJl 
result  in  a  mistrial,  said  case  shall  be  inmiediately 
returned  to  the  general  docket.**  (3)  The  trial  court 
having  plainly  erred  on  a  point  of  practice  in  misap 
prehending  its  own  rules,  and  also  in  misapprehenc- 
ing  a  plain  rule  of  law,  and  thereby  prevented  a  trial 
of  the  cause,  mandamus  will  lie  from  the  Supreme 
Court  to  remedy  the  error.  State  ex  rel.  v.  Phillips, 
W  Mo.  332. 
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J.  C.  Rosenberger,  Kersey  Coates  Reed  and  RoUin 
E.  T albert  for  respondent. 

(1)  This  is  not  a  proper  case  for  mandamns,  ir- 
respective of  whether  the  rulings  of  the  respondent 
were  right  or  wrong.  Mandamus  will  not  lie  to  annul 
judgments,  however  erroneous.  In  such  cases  appeal 
or  error  are  exclusive  remedies.  State  ex  rel.  v.  Thur- 
man,  232  Mo.  130;  State  ex  rel.  v.  Smith,  105  Mo.  6; 
Williams  v.  Judge,  27  Mo.  225;  Dunklin  County  v. 
District  Court,  23  Mo.  453;  State  ex  rel.  v.  Court  of 
Appeals,  87  Mo.  374;  State  ex  rel.  v.  Lafayette  County, 
41  Mo.  225;  State  ex  rel.  v.  Walker,  85  Mo.  App.  247; 
State  ex  rel.  v.  Broaddus,  207  Mo.  124.  (2)  Relator 
since  the  institution  of  this  suit,  to-wit,  November  6, 
1913,  has  filed  a  motion  before  respondent  judge  to 
vacate  the  orders  overruling  his  motions  for  a  new 
trial  and  in  arrest  and  for  judgment  non  obstante; 
which  motion  is  now  pending  before  respondent,  so 
that  relator  by  said  motion  is  now  attempting  to  obtain 
in  the  circuit  court  all  the  relief  he  now  asks  in  this 
court,  and  wherefore  this  mandamus  should  be  re- 
fused. Relator  cannot  proceed  both  in  the  circuit  court 
and  in  this  court,  especially  by  mandamus.  By  filing 
such  motion  to  vacate,  the  relator  has  conclusively 
admitted  that  he  has  not  exhausted  his  alleged  remedy 
before  respondent  and  for  this  reason  alone  mandamus 
should  be  denied.  State  ex  rel.  v.  Weeks,  93  Mo.  499; 
State  ex  rel.  v.  Miller,  129  Mo.  App.  390.  (3)  By 
express  statutory  enactment  the  ending  of  the  term 
did  not  destroy  the  court's  power  to  proceed  with  the 
trial,  nor  did  it  operate  to  discharge  the  jury.  State 
V.  Samuel,  3  Mo.  69;  R.  S.  1909,  sec.  3876;  Pike  Co. 
V.  Hammons,  129  Ind.  380;  Sutherlin  v.  State,  150  Ind. 
154;  Machine  Co.  v.  McCaffrey,  139  Ind.  558;  People  v. 
Warden,  117  App.  Div.  (N.  Y.)  154,  192  N.  Y.  Supp. 
374;  Mapstrick  v.  Range,  9  Neb.  394;  State  v.  Hasty, 
76  S.  C.  105 ;  State  v.  McGinsey,  80  N.  C.  377 ;  Briceland 
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V.  Commonwealth,  74  Pa.  St.  463 ;  Carroll  v.  Common- 
wealth, 84  Pa.  St.  107. 

BROWN,  J., — Mandamus  to  compel  a  division  of 
the  circuit  court  of  Jackson  County  to  return  a  case  to 
the  general  docket  of  said  court. 

The  facts  upon  which  our  alternative  writ  was  is- 
sued in  this  case  are  as  follows : 

The  respondent  is  the  judge  of  division  No.  9  of  the 
circuit  court  of  Jackson  county,  and  in  administering 
the  duties  of  said  office  was  governed  by  certain  rules 
which  had  been  theretofore  adopted  and  promulgated 
by  the  several  judges  of  the  circuit  court  of  said  county 
sitting  as  a  court  in  banc. 

Rule  13  requires  the  clerk  to  place  all  cases  on  one 
general  docket. 

Rule  18  provides  that  the  several  judges  of  the  cir- 
cuit court  of  Jackson  county  shall  select  one  of  their 
number  as  presiding  judge,  who  shall  designate  the 
cases  to  be  heard  in  each  division  of  said  court. 

'^Rule  22.  Assignment  of  Cases.  At  least  two 
weeks  before  the  beginning  of  each  term,  and  as 
often  thereafter  as  may  be  necessary,  the  presiding 
judge  shall  cause  to  be  posted  on  the  bulletin  boards 
in  the  assignment  division  and  the  circuit  clerk's  office 
a  notice  requiring  attorneys  to  file  with  the  clerk  of  the 
assignment  division  on  or  before  the  date  fixed  in  said 
notice  a  memorandum  of  each  case  at  issue  of  which 
a  trial  is  desired,  between  the  numbers  stated  in  said 
notice.  A  separate  memorandum  shall  be  filed  for 
each  case,  and  such  memorandum  shall  contain  the 
number  and  title  of  such  case,  and  the  attorneys  of 
record  of  each  of  the  parties  thereto  .  .  .  The  pre- 
siding judge  shall,  from  time  to  time,  make  and  cause 
to  be  ported  as  above,  settings  of  the  cases  thus  noted 
for  trial.  .  .  .  All  applications  for  continuance 
shall  be  made  to  the  assignment  division  before  assign- 
ment. 
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**Each  case  when  assigned  for  trial  shall  be  im- 
mediately tried  or  dismissed,  unless  for  good  cause 
arising  or  discovered  after  such  assignment,  it  is  con- 
tinued by  the  judge  of  the  division  to  which  it  is  as- 
signed, and  shall  thereupon  be  returned  to  the  general 
docket.     .     .    . 

*' Wlienever  the  trial  of  a  case  shall  result  in  a  mis- 
trial, said  case  shall  immediately  be  returned  to  the 
general  docket.  This  provision  shall  not,  however,  ap- 
ply to  any  case  in  which  an  appeal  is  allowable  on  ac- 
count of  such  mistrial. 

''Whenever  any  case  is  listed  for  trial,  that  fact 
shall  be  noted  by  the  clerk  on  the  general  docket'^ 

''Eule  26.  Trial  Docket.  Each  division  of 
the  court  of  Kansas  City  shall  have  a  trial  docket  in 
which  shall  be  entered  the  cases  as  they  shall  be  as- 
signed to  that  division  for  trial,  and  after  the  assign- 
ment of  a  cause  for  trial  to  a  particular  division  said 
division  shall  thereafter  have  exclusive  jurisdiction 
thereof,  unless  transferred  to  another  division  or  re- 
turned to  the  general  docket." 

Under  the  statutes  the  regular  March  term  of  the 
circuit  court  of  Jackson  coimty  expired  on  Saturday, 
the  IQth  day  of  May,  1913,  and  the  regular  May  term  of 
said  court  convened  on  Monday,  the  12th  day  of  the 
same  month. 

On  May  5,  1913,  while  the  March  term  of  division 
No.  9  of  said  court  was  in  session,  and  while  respon- 
dent, as  judge  of  said  court,  possessed  full  jurisdiction 
of  a  case  wherein  the  relator,  Edward  J.  Lamport,  was 
plaintiff,  and  the  Aetna  life  Insurance  Company  was 
defendant,  relator  called  the  attention  of  respondent 
to  the  fact  that  there  was  probably  not  sufficient  time 
before  the  end  of  said  March  term  to  try  said  cause, 
and  requested  respondent  not  to  impanel  a  jury  in  said 
last  named  cause,  for  the  reason  that,  before  the  trial 
could  be  completed,  the  end  of  the  term  would  effect 
the  discharge  of  such  jury,  thereby  causing  a  mistrial 
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Respondent,  as  such  judge,  ignored  relator's  sugges- 
tion, impaneled  a  jury  and  ordered  the  parties  to  pro- 
ceed with  the  trial  of  the  aforesaid  cause,  to  which  ac- 
tion the  relator  excepted. 

The  jury  was  impaneled  and  the  trial  of  the  afore- 
said cause  proceeded  with,  before  respondent  and  said 
jury,  until  Friday,  the  9th  day  of  May,  1913,  when  the 
further  trial  of  said  cause,  before  the  same  jury,  was 
continued  to  Monday  the  12th  day  of  May,  1913  (the 
last  named  date  being  the  time  designated  by  law  for 
the  regular  May  term  of  said  court  to  convene).  Sat- 
urday,'May  10,  1913,  was  consumed  by  respondent  in 
hearing  and  disposing  of  motions  in  other  cases  pend- 
ing in  his  court,  and  at  the  end  of  thrft  day  he  finally 
adjourned  said  court  to  court  in  course.  On  May  12, 
1913,  the  respondent  convened  the  regular  May  term  of 
said  division  No.  9  of  the  circuit  court  of  Jackson 
coimty,  whereupon  relator  moved  the  respondent  to 
make  an  order  discharging  the  petit  jury,  which  had 
theretofore  been  impaneled  and  sworn  in  the  case  of 
Lamport  v.  Insurance  Co.,  and  to  return  the  case  to  the 
general  docket,  for  the  reason  that  the  expiration  of  the 
March  term  of  said  court  had  rendered  the  persons  con- 
stituting the  jury  ineligible  to  further  serve  in  that  ca- 
pacity, thereby  resulting  in  a  mistrial  of  the  case  within 
the  purview  of  Rule  22,  hereinbefore  set  out.  This 
motion  was  by  respondent  overruled,  and  the  parties 
ordered  to  proceed  with  the  trial  of  the  cause  before 
the  jury  selected  and  sworn  at  the  March  term,  to  which 
order  relator  excepted. 

The  said  cause  of  relator  against  the  Aetna  Life 
Insurance  company  was  then  proceeded  with  from  day 
to  day  until  May  17, 1913,  when  a  verdict  was  rendered 
in  favor  of  defendant  by  nine  of  the  jurors  selected  at 
said  March  term,  1913. 

Upon  the  coming  in  of  the  aforesaid  verdict  the 
relator  filed  a  motion  praying  the  respondent  to  render 
judgment  in  favor  of  relator,  notwithstanding  the  ver- 
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diet  of  the  jury,  which  last  named  motion  was  by  re- 
spondent overruled,  and  relator  excepted. 

Relator,  in  a  timely  manner,  also  filed  a  motion  for 
new  trial,  with  affidavits  in  support  thereof;  also  a 
motion  in  arrest  of  judgment,  which  motions  for  new 
trial  and  in  arrest  were  continued  until  the  September 
term,  1913,  of  respondent's  said  court,  and  on  the  17th 
day  of  September,  1913,  were  overruled,  to  which 
ruling  relator  excepted. 

Relator  did  not  voluntarily  take  part  in  the  trial 
of  his  case  against  the  Aetna  Life  Insurance  Com- 
pany after  the  end  of  the  March  term,  1913,  but  par- 
ticipated in  the  trial  after  that  date  under  coercion  of 
respondent  and  to  avoid  a  dismissal  of  the  case. 

Relator  alleges,  generally,  that  he  exhausted  all 
means  and  methods  known  to  him  under  the  law  before 
suing  out  the  writ  of  mandamus  from  this  court. 

It  further  appears  by  supplemental  return  of  re- 
spondent that  since  this  action  was  begun  in  this  court, 
relator  has  filed  in  the  circuit  court,  over  which  re- 
spondent presides,  a  motion  to  set  aside  its  order  over- 
ruling relator's  motion  for  new  trial. 

I.  Relator  contends  (1)  that  as  the  jury  which 
returned  the  verdict  against  him  had  been  impaneled 

and  sworn  at  the  March  term,  1913,  such 
Mandamus:       j^jy   Yyecame  functus   officio   when   the 

March  term  ended,  and  was,  therefore, 
wholly  without  power  to  return  a  valid  verdict  at  the 
^  succeeding  May  term.  (2)  That  the  respondent,  sit- 
ting as  judge  of  said  division  No.  9,  should  have  de- 
clared the  failure  of  the  jury  to  return  a  verdict  during 
the  March  term  a  mistrial  and  have  returned  the  cause 
to  the  general  docket.  (3)  Relator  further  asserts 
that  we  should  now  compel  respondent  by  mandamus 
to  return  said  case  to  the  general  docket  of  the  Jackson 
Circuit  Court  notwithstanding  respondent  has  entered 
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a  final  judgment,  or,  at  least,  what  purports  to  be  a 
final  judgment,  in  said  cause. 

We  hold  that  relator  has  misconceived  his  remedy. 
Mandamus  often  lies  from  this  court  to  compel  an  in- 
ferior court  to  hear  and  determine  a  cause  or  matter 
in  issue  when  the  inferior  court  possesses  jurisdiction 
to  act  in  the  premises  but  refuses  to  perform  a  plain 
legal  duty.  [State  ex  rel.  Schonhoflf  v.  O 'Bryan, 
Judge,  102  Mo.  254;  State  ex  rel.  v.  Gibson,  187  Mo. 
536;  State  ex  rel.  v.  Grimm,  220  Mo.  483;  State  ex  rel. 
V.  Broaddus,  234  Mo.  331.] 

However,  when  a  circuit  court  has  exercised  its 
entire  jurisdiction  by  fully  hearing  a  cause  and  render- 
ing final  judgment  therein  its  errors  committed  during 
the  trial  must  be  corrected  by  appeal  or  writ  of  error. 
There  is  quite  a  well-settled  rule  of  law  in  this  State 
that  the  writ  of  mandamus  is  not  available  for  the  cor- 
rection of  errors  committed  by  the  circuit  court  in  cases 
where  such  errors  may  be  reviewed  and  corrected  by 
appeal.  [State  ex  rel.  v.  Lubke,  85  Mo.  338;  State  ex 
reL  V.  Port,  180  Mo.  1.  c.  109;  State  ex  rel.  v.  Thurman, 
232  Mo.  130, 1.  c.  164.] 

Relator,  however,  insists  that  he  cannot  secure 
redress  by  appeal  in  this  cause,  for  the  reason  that 
part  of  the  trial  was  had  at  the  March  term,  1913,  and 
the  remainder  at  a  succeeding  term  of  the  same  year. 
This  contention  is  untenable.  Section  2029,  Revised 
Statutes  1909,  provides  that  the  trial  court  may  grant 
time  for  preparing,  settling  and  filing  exceptions. 
There  was  nothing  to  prevent  the  relator  from  securing 
from  the  trial  court  an  order  granting  him  sufficient 
time  to  prepare  and  file  such  exceptions  as  he  saved  at 
the  March  term,  1913.  Then,  after  the  final  judgment 
at  the  succeeding  May  term,  he  could  have  embraced 
all  the  exceptions  saved  at  both  terms  in  one  bill  of  ex- 
ceptions, and  thereby  have  literally  complied  with  the 
last  clause  of  section  2029,  Revised  Statutes  1909, 
directing  that  all  exceptions  taken  during  the  trial  of 
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a  cause  before  the  same  jury  shall  be  embraced  in  one 
bill  of  exceptions. 

Section  2028,  Eevised  Statutes  1909,  does  not 
mean  that  a  term  bill  of  exceptions  must  be  actually 
signed  and  filed  at  the  very  term  when  the  exceptions 
were  saved.  Section  2029,  supra,  modifies  section 
2028  so  as  to  warrant  the  filing  of  a  term  bill  of  excep- 
tions at  a  subsequent  term  if  time  be  granted  therefor 
by  the  court ;  and  though  the  term  bill  be  made  a  part 
of  the  final  bill,  it  will  be  suflScient  if  filed  within  the 
time  granted  by  the  court  for  filing  such  term  bill. 
[Barber  Asphalt  Paving  Co.  v.  UUman,  137  Mo.  543, 
1.  c.  564.]  By  what  is  here  said  we  do  not  wish  to  be 
understood  as  holding  that  term  bills  of  exceptions 
must  be  made  a  part  of  the  final  bill.  It  seems  to  be 
the  practice  of  this  court  to  consider  separate  bills  of 
exceptions  if  each  be  settled  and  filed  within  the  time 
prescribed  by  law  or  within  the  time  allowed  by  the 
court.     [Campbell  v.  Boyers,  241  Mo.  1.  c.  432.] 

II.  Since  we  have  reached  the  conclusion  that  the 
alleged  errors  from  which  relator  is  seeking  to  secure 
relief  by  mandamus  should  be  reviewed  by 
appeal,  it  is  not  appropriate  for  us  to  express 
in  this  case  any  opinion  regarding  the  action  of  the 
trial  court  in  continuing  the  cause  from  the  March 
term  to  the  May  term,  and  using  the  same  jury  in  the 
trial  of  the  case  at  each  term.  The  point  has  been 
ably  briefed  by  both  parties,  and,  with  the  hope  of  end- 
ing the  controversy,  we  are  strongly  tempted  to  pass 
upon  the  matter  now,  but  should  we  do  so  what  we 
might  say  would  be  only  obiter  and  possess  no  bind- 
ing force  as  a  precedent.  [Koerner  v.  St.  Louis  Car 
Co.,  209  Mo.  141,  1.  c.  156;  Lyons  v.  Surety  Co.,  243 
Mo.  1.  c.  620.]  The  pleadings  have  been  so  framed  in 
this  cause  as  to  show  that  certain  exceptions  were 
saved  by  relator  in  his  action  against  the  Aetna  Life 
Insurance  Company  during  the  progress  of  that  trial, 
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and  should  we  pass  upon  those  exceptions  in  this  orig- 
inal action  it  would  encourage  other  litigants  to  apply 
to  us  for  original  writs  to  correct  pure  matters  of  error 
occurring  during  trials,  and  thereby  further  consume 
time  which  we  should  devote  to  the  hearing  of  cases 
that  have  been  appealed  in  an  orderly  manner.  Liti- 
gants should  not  thus  be  given  a  preference  one  over 
the  other  in  securing  a  hearing  of  their  causes.  When 
the  Constitution  or  law  does  not  otherwise  direct^ 
every  litigant  should  take  his  turn  at  the  judicial  mill. 
Finding  that  our  alternative  writ  in  this  cause  was 
improvidently  issued,  it  will  be  quashed  and  the  ab- 
solute writ  prayed  for  by  relator  will  be  denied.  It 
is  so  ordered.    All  concur. 


W.  S.  EMBREE  et  al,  AppeUants,  v.  KANSAS  CITY 
&  LIBERTY  BOULEVARD  ROAD  DISTRICT 
et  al. 

In  Banc,  April   13,  1914. 

1.  BENEFIT  ROAD  DISTRICT:  Special  Taxes.  Special  taxes 
or  benefits,  such  as  are  authorized  by  article  7  of  chapter 
102»  R.  S.  1909,  to  be  levied  against  land  In  a  benefit  road 
district,  are  not  public  taxes  within  the  meaning  of  the  con- 
stitutional proYislons  authorizing  the  levy  and  collection  of 
taxes  for  public  or  governmental  purposes,  but  are  special 
taxes  assessed  against  the  property  of  the  district  to  pay  for 
the  construction  of  the  highways  in  the  vicinity  of  the  prop- 
erty so  assessed,  which  in  legal  contemplation  adds  to  the 
value  of  the  property  as  much  or  more  than  the  amount  of  the 
assessments  imposed. 

2.   :  :    Notice:   Due  Process  of  Law:   By  Suit  on 

Tax  Bill.  The  Benefit  Road  Law  (Art  7,  chap.  102,  R.  S.  1909) 
does  not  authorize  the  taking  of  the  property  of  a  landowner 
in  the  district  without  due  process  of  law.  It  makes  no  provi- 
sion for  the  property  owner  to  be  heard  during  the  proceed 
Ing  imposing  the  special  benefits,  but  it  does  make  them  col- 
257   Mo.  38 
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lectible  by  suit,  when  all  the  legal  defenses  the  property  owner 
may  have,  from  the  inception  of  the  proceedings  down  to  the 
rendition  of  judgment  on  the  tax  bills,  may  be  pleaded  and 
asserted  in  the  same  manner  that  any  legal  or  equitable  de- 
fense may  be  made  in  any  other  action  at  law  or  in  equity; 
and  that  constitutes  notice,  a  right  to  a  hearing,  and  due 
process  of  law. 

3.   :  Zones  for  Benefit  Atsetsmentt:  Legislative  Act.    The 

fact  that  the  Benefit  Road  Law  divides  the  district  into  sones, 
and  provides  that  the  lands  in  the  first  zone  within  one  mUe 
of  the  road  to  be  improved  shall  be  assessed  according  to  their 
value,  and  those  within  the  second-mile  zone  according  to 
seventy-five  per  cent  of  their  value,  and  those  within  the  third- 
mile  zone  according  to  fifty  per  cent  of  their  value,  the  value 
to  be  fixed  by  the  board  of  commissioners  without  notice  to 
the  landowners  or  a  hearing,  is  not  a  taking  of  their  lands 
without  notice  or  due  process  of  law.  The  authority  to  create 
the  benefit  district  and  to  determine  the  percentage  of  the 
benefits  to  be  assessed,  rests  with  the  Legislature,  which  may 
delegate  it  to  certain  oflicers  and  corporate  bodies,  and  so  long 
as  they  act  within  their  legislative  authority  their  acts  cannot 
be  questioned  because  of  lack  of  notice.  Such  acts  are  legisla- 
tive assessments. 

4.  :  Assessnnent  of  Benefits  According  to  Value  Exclu- 
sive of  Improvements:  Class-Legislation.  The  provision  of 
the  Benefit  Road  Law  authorizing  the  real  estate  of  the  dis- 
trict to  be  ^issessed  with  benefits  for  the  public  improvement, 
according  to  the  value  of  the  land,  exclusive  of  improvements, 
is  not  invalid  as  unauthorized  class-legislation.  There  is  no 
constitutional  provision  prohibiting  legislation  which  embraces 
all  persons  and  things  that  naturally  belong  to  the  same  class 
and  are  similarly  situated  and  upon  whom  it  must  operate 
uniformly  and  equally. 

5.  :  Benefit  Assessments:  Maximum  Indebtedness.  As- 
sessments authorized  by  the  Benefit  Road  Law  for  the  con- 
struction of  permanent  highways  within  the  district  are  special 
benefits  to  the  lands  against  which  they  are  made,  and  do 
not  constitute  an  indebtedness  within  the  meaning  of  the  con- 
stitutional provision  fixing  a  maximum  indebtedness  which  a 
municipal  corporation  cannot  exceed. 

6.   :  :  :  Bonds  or  Tax  Bills.    And  whether 

the  road  improvement  is  to  be  paid  for  by  one  assessment  in 
the  form  of  a  tax  bill  to  be  delivered  to  the  contractor,  or  bonds 
are  issued  in  an  amount  equal  to  the  estimated  cost  plus  ten 
per  cent  and  when  sold  the  money  is  used  to  construct  the 
highway  and  thereafter  special  tax  bills  are  issued  against 
the  lands  and  the  money  collected  through  them  used  in  paying 
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the  bondholders,  the  indebtedness  is  not  that  of  the  district, 
but  a  charge  against  the  lands  for  the  benefit  conferred,  and 
hence  said  constitutional  inhibition  against  an  indebtedness  in 
excess  of  a  maximum  amount  does  not  i^ply. 


:    :    — — :    :    Omission    of    Ppovition 

from  Bonds.  The  statute  does  not  prescribe  the  form  of  the 
bonds  to  be  Issued  by  a  benefit  road  district,  and  there  is 
nothing  in  it  which  prohibits  a  recital  of  the  purposes  for 
which  they  are  issued;  and  that  purpose  is  clearly  ascertain- 
able from  the  whole  statute,  which  makes  it  clear  that  no  tax 
can  be  levied  or  collected  except  the  special  assessments  to 
construct  the  road  or  to  pay  the  bonds,  and  hence  an  omission 
of  a  recital  in  the  bonds  that  the  money  derived  from  their  sale 
is  to  be  used  for  road  construction,  would  not  authorise  a 
holding  that  the  bonds  are  a  debt  of  the  district 


S.  :  Public  Corporation.    A  benefit  road  district  organised 

under  article  7  of  chapt^  102,  R.  B.  1909,  is  a  public  corporation, 
and  its  commissioners  are  pv^Uc  ofltoers. 

Appeal  from  Clay  Circuit  Court.— ff on.  Francis  H. 
Trimble,  Judge. 

Affirmed. 

SimraU  S  SimraU  and  Craven  &  Moore  for  appel- 
lants. 

(1)  The  judgment  of  the  court  in  dismissing 
plaintiffs^  petition  and  refusing  an  injunction  was  er- 
ror because  the  proceeding  under  Chap.  102,  art.  7, 
B.  S.  1909,  contemplates  the  taking  of  plaintiffs'  prop- 
erty without  due  process  of  law  in  this :  The  value  of 
plaintiffs'  property  was  assessed  to  determine  its  pro- 
portion of  benefits  arbitrarily  without  either  notice  or 
hearing,  contrary  to  sections  21  and  30,  art.  2,  Constitu- 
tion of  Missouri,  and  the  Fourteenth  Amendment  of 
Constitution  of  United  States.  St.  Louis  v.  Rankin,  96 
Mo.  497;  State  ex  rel.  v.  Baker,  170  Mo.  194;  Kansas 
City  V.  Ward,  134  Mo.  180;  Toudonn  v.  Denver,  210  U. 
S.  373 ;  Spencer  v.  Merchant,  125  U.  S.  345 ;  Railroad  v. 
Wright,  207  U.  S.  127.  (2)  The  judgment  was  wrong  be- 
cause benefits  are  assessed  against  plaintiffs'  property 
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without  legislative  determinatioii  of  the  fact  that  such 
property  is  benefited  contrary  to  sections  21  and  30, 
Constitution  of  Missouri,  and  Fourteenth  Amendment 
to  Constitution  of  United  States.  Const.  Co.  v.  Shovel 
Co.,  211  Mo.  531;  Arggle  v.  Johnson,  118  Pac.  487; 
Falbrook  Irrig.  Dist.  v.  Bradley,  164  U.  S.  170.  (3) 
Article  7  of  chapter  102  does  not  and  cannot  authorize 
the  issue  of  the  bonds  exceeding  five  per  cent  of  the 
assessed  valuation  of  the  taxable  property  in  the  dis- 
trict, and  the  present  proceeding  looked  to  the  issue  of 
such  bonds,  exceeding  five  per  cent,  contrary  to  Sec. 
12,  art.  10,  Constitution  of  Missouri.  The  statute 
should  not  be  construed  to  disregard  the  Constitution 
in  this  respect.  Kansas  City  v.  Ward,  134  Mo.  184. 
(4)  The  ''bonds''  mentioned  on  page  374,  Laws  1911, 
are  a  debt  of  the  district.  (5)  The  injunction  should 
have  been  granted  because  the  statute,  Chap.  102,  art. 
7,  does  not  contemplate  or  authorize  the  improvement 
of  city  streets  or  the  incorporation  of  cities  or  villages 
into  these  road  districts  as  attempted  in  the  present 
case.  State  ex  rel.  v.  Gordon,  197  Mo.  55 ;  Road  Dist 
V.  Huber,  212  Mo.  551.  (6)  The  Town  of  North  Kan- 
sas  City,  and  City  of  Birmingham  could  not  forfeit 
their  franchise  and  become  disincorporated  by  mere 
noil-use  of  their  franchise  even  if  the  evidence  were 
sufficient  on  this  issue.  Hambleton  v.  Dexter,  89  Mo. 
188 ;  State  v.  Huff,  105  Mo.  App.  354 ;  Ewiug  v.  Hobblit- 
zelle,  85  Mo.  77;  Ringling  v.  Hampstead,  193  Fed.  590; 
Hill  V.  Anderson,  122  Ky.  87;  Cain  v.  Brown,  111  Mich. 
657.  (7)  Section  10616  does  not  authorize  the  use  of 
proxies  where  voting  on  the  question  therein  set  out 
and  the  election  was  lost  in  the  present  case  unless 
proxies  were  counted. 

Claude  Hardwicke  for  respondents. 

(1)     Section  10621  provides  that  at  any  election 
or  general  meeting  of  landowners  of  any  district,  any 
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owner  of  land  may  be  represented  by  his  agent  or  at- 
torney, who  may  vote  for  such  owner.  Such  being  the 
<?ase,  we  see  no  reason  for  plaintiflFs^  contention  as  to 
votes  of  landowners  so  represented.  (2)  Article  7, 
ohapter  102,  does  not  authorize  the  taking  of  property 
without  due  process  of  law.  There  is  nothing  in  our 
Constitution  prohibiting  the  creation  of  such  corpor- 
ations. Harris  v.  Bond  Co.,  244  Mo.  664.  The  stat- 
ute imposes  no  limitation  as  to  the  class  or  kind  of 
land  that  may  be  embraced  in  districts  created  there- 
imder,  the  only  restriction  or  limitation  being  that 
«ach  district  must  be  wholly  within  one  county  and  em- 
brace as  much  as  .2000  acres.  Such  being  the  case, 
there  is  no  constitutional  reason  for  a  hearing  before 
a  district  is  created.  If  imder  the  statute  only  such 
lands  could  be  included  as  would  be  benefited  by  road 
improvements,  there  would  be  some  reason  for  a  hear- 
ing for  the  purpose  of  determining  what  lands  would 
be  so  benefited.  But  the  legislative  act  is  a  legislative 
finding  that  so  long  as  each  district  is  embraced  wholly 
within  one  county  and  contains  not  less  than  2000  acres, 
every  tract  of  land  therein  will  be  benefited  by  the  per- 
manent improvement  of  any  public  road  therein,  and 
should  be  assessed  for  the  improvement.  The  statute 
does  not  authorize  the  taking  or  seizure  of  property 
until  there  has  been  a  judgment  recovered  in  a  suit 
on  a  tax  bill  and  the  landowner  must  have  notice  of 
such  suit,  and,  in  the  absence  of  laches  or  estoppel, 
be  allowed  to  make  any  defence  thereto  that  has  not 
been  previously  determined  by  due  process  of  law. 
iPage  &  Jones  on  Taxation  by  Assessment,  sees.  119, 
132,  773;  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  701; 
St.  Louis  V.  Riehison,  76  Mo.  470;  Kansas  City  v. 
Huling,  87  Mo.  203;  Bank  v.  Carswell,  126  Mo.  436; 
Springfield  v.  Weaver,  137  Mo.  650.  (3)  The  statute 
under  which  such  district  was  incorporated  could  be 
considered  unconstitutional,  even  though  it  had  pro- 
vided that  tax  bills  issued  thereunder  should  be  col- 


Digitized  by 


Google 


598        SUPREME  COUBT  OF  MISSOURI, 

Embree  v.  Road  District 

lected  by  summary  proceedings.  It  is  provided,  by 
sections  10615  and  10616,  that  the  tabulated  statement 
of  valuations  shall  be  filed  with  the  president  or  sec- 
retary and  thereafter  be  open  to  inspection;  and  that 
upon  the  filing  thereof;  and  the  report,  maps  and 
profiles ;  a  general  meeting  shall  be  called,  and  notice 
thereof  given.  The  giving  of  such  notice  is  sufficient 
notice  to  all  landowners  that  such  tabulated  statement, 
showing  the  valuations,  has  been  prepared  and  is  sub- 
ject to  their  inspection;  and  if  any  lands  have  been 
overvalued,  the  owners  thereof  are  thereafter  charged 
with  notice  thereof;  and  they  thereafter  have,  under 
the  law  of  this  State,  an  opportunity  for  hearing, 
and  relief  against  an  improper  assessment,  by  suit  in 
equity  which  they  can  resort  to  at  any  time  if  not 
stopped  or  barred  by  laches.  Arnold  v.  Hawkins,  95 
Mo.  569;  McMillen  v.  Anderson,  95  U.  S.  37;  Page  & 
Jones  on  Taxation  by  Assessment,  sec.  133.  (4)  The 
statute  is  equivalent  to  a  legislative  finding  that  all 
land  in  any  road  district  created  thereby  will  be 
benefited  by  the  permanent  improvement  of  any  road 
therein;  that  the  aggregate  of  such  benefit  will  equal 
the  estimated  cost  of  the  improvement  and  adminis- 
trative expense,  etc. ;  that  land  within  one  mile  of  the 
improvement  will  be  benefited  one-third  more  in  pro- 
portion to  its  value  than  lands  over  one  mile  from 
and  within  two  miles  of  the  improvement,  and  twice 
as  much  in  proportion  to  its  value  as  lands  over  two 
miles  from  the  improvement.  It  is  the  province  of 
the  Legislature  to  ascertain  and  state  the  proportion 
by  which  benefits  ynW  accrue  to  the  lands  in  an  asses- 
ment  district,  or  to  designate  a  method  whereby  such 
proportion  may  be  arrived  at.  If  the  Legislature 
had  provided  that  the  cost  be  assessed  against  all 
lands  in  the  district  ad  valorem,  without  regard  to 
location  with  reference  to  the  improvement,  as  in 
Board  of  Commissioners  v.  Harrel,  147  Ind.  500,  and 
Fallbrook  Ir.  Dist.  v.  Bradley,  164  U.  S.  112;  or  that 
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it  be  assessed  against  all  such  lands  in  proportion  to 
their  area,  the  courts  should  not  interfere,  although 
either  of  such  methods  of  apportionment  would  ordi- 
narily vary  much  further  from  the  proportion  by 
which  the  benefits  would  actually  accrue  than  the  ap- 
portionment prescribed  by  the.  statute  under  which 
our  district  was  created.  Heman  v.  Allen,  156  Mo. 
534;  Meier  v.  St.  Louis,  180  Mo.  391;  Houck  v.  Little 
River  Drainage  Dist.,  248  Mo.  373.  (5)  By  their  con- 
tention, that  the  bond  issue  authorized  would  consti- 
tute a  debt,  created  in  violation  of  our  constitutional 
restriction  of  debt  contracting  power  of  public  corpo- 
rations, it  is  evident  that  plaintiffs  overlook  the  fact 
that  the  only  means  provided  by  which  such  bonds 
could  be  paid  is  by  collection  of  special  assessments. 
The  district  will  have  no  general  taxing  power ;  though 
some  of  the  public  revenue  is  to  be  used  by  it  as  a 
trust  fund,  for  certain  specified  purposes  only.  Sec. 
10624.  It  will  never  be  possible  under  the  law  for 
anything  to  be  paid  or  collected  on  said  bonds,  except 
as  realized  from  special  assessments.  The  purpose  of 
such  constitutional  restriction  is,  to  prevent  munici- 
palities from  so  encumbering  themselves  with  indebt- 
edness that  they  cannot,  with  the  general  taxes  they 
are  permitted  to  collect,  carry  on  properly  the  gov- 
ernmental functions  they  are  usually  intrusted  with; 
so  there  is  no  reason  for  applying  such  restriction 
to  indebtedness  payable  only  out  of  special  assess- 
ments, or  indebtedness  of  corporations  having  no 
general  taxing  power  and  no  power  or  authority  to 
pay  indebtedness  except  out  of  the  proceeds  of  special 
assessments.  Bonds  of  the  district  would,  we  will 
admit  be  utterly  void  as  general  obligations  of  the 
district,  but  if  provision  is  made  for  their  payment 
out  of  special  assessments,  the  holder  thereof  can, 
nevertheless,  compel  collection  of  such  assessments 
by  the  district,  and  application  of  the  proceeds  toward 
payment  of  said  bonds.    Kansas  City  v.  Ward,  134  Mo. 
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172;  Morrison  v.  Morey,  146  Mo.  543;  Stueb  v.  Cox, 
111  Ind.  299;  Board  of  Comm.  v.  Harrell,  147  Ind. 
500;  Hughes  v.  Parker,  148  Ind.  692 ;  Railroad  v.  Jack- 
sonville, 114  HI.  502;  Elec.  &  P.  Co.  v.  Ft  Dodge, 
115  Iowa,  568;  Clinton  v.  Wallihu,  9S  Iowa,  655;  Gal- 
veston V.  Loonie,  54  Tex.  517. 

Neville  <&  Gonnan  and  Barbour  S  McDavid,  amid 
curiae,  also  for  respondents. 

John  T.  Barker,  Attorney-General,  and  W.  T. 
Rutherford,  Assistant  Attomey-Gteneral,  amici  curiae. 

(1)  The  statute  in  question  is  not  in  contraven- 
tion to  Sec.  12,  Art.  10,  of  the  State  Constitution  in 
that  it  authorizes  an  issuance  of  bonds  without  the 
approval  of  two-thirds  of  the  qualified  voters  of  the 
road  district,  nor  does  it  violate  said  section  of  the 
Constitution  in  that  it  authorizes  the  creation  of  an 
indebtedness  in  excess  of  five  per  cent  of  the  assessed 
valuation  of  the  property  in  the  district.  Levee  Co. 
V.  Hardin,  27  Mo.  496;  Morrison  v.  Morey,  146  Mo. 
543;  Const.  Co.  v.  Eailroad,  205  Mo.  177;  Rolph  v. 
Fargo,  42  L.  R.  A.  (N.  S.)  649;  Raleigh  v.  Peace, 
17  L.  B.  A.  (K  S.)  332;  1  Page  &  Jones  on  Tax.  by 
Special  Assessment,  sec.  35;  Farrar  v.  St.  Louis,  80 
Mo.  379;  St  Joseph  v.  Owen,  110  Mo.  445;  Lamar  v. 
Lamar,  128  Mo.  188;  Clinton  v.  Henry  Co.,  115  Mo. 
557;  Dear  v.  Mississippi  Co.,  107  Mo.  464;  Kansas  City 
V.  Bacon,  147  Mo.  259;  Live  Stock  Co.  v.  Miller,  170 
Mo.  240;  Houok  v.  Drainage  Dist.,  248  Mo.  383.  (2) 
Section  3  of  article  10  of  the  State  Constitution  does 
not  apply  to  taxation  by  special  assessment.  Farrar 
V.  St.  Louis,  80  Mo.  379;  Meier  v.  St.  Louis,  180  Mo. 
391;  Corrigan  v.  Kansas  City,  211  Mo.  608;  Arnold 
v.  Knoxville,  3  L.  B.  A.  (N.  S.)  (Tenn.)  837;  2  ElUott 
on  Boads,  sec.  686. 
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WOODSON,  J.— The  plaintiffs  instituted  this  suit 
in  the  circuit  court  of  Clay  county,  against  the  de- 
fendants, to  enjoin  them  from  issuing  $77,000  of  bonds, 
the  proceeds  of  which  were  to  be  used  in  the  construc- 
tion of  public  highways  in  the  Kansas  City-Liberty 
Boulevard  Road  District,  of  Clay  county,  Missouri. 

A  trial  was  had  which  resulted  in  a  judgment  in 
favor  of  the  defendants,  and  a  dismissal  of  the  bill. 
After  taking  the  proper  preliminary  steps  therefor, 
the  plaintiffs  appealed  the  cause  to  this  court. 

The  facts  of  the  case  are  practically  imdisputed, 
and  are  as  follows: 

The  Kansas  City-Liberty  Boulevard  Road  District 
of  Clay  county  is  a  special  road  district,  organized  and 
incorporated  imder  article  7  of  chapter  102,  Revised 
Statutes  1909,  and  the  amendments  thereto. 

There  is  no  pretense  but  what  the  district  was 
duly  incorporated  under  the  provisions  of  said  article, 
but  the  contention  is  that  the  article  is  unconstitu- 
tional, null  and  void  under  both  the  State  and  Federal 
constitutions. 

In  order  to  intelligently  imderstand  the  legal 
propositions  here  presented,  it  is  necessary  to  briefly 
notice  the  provisions  of  said  article  7. 

The  first  section  thereof,  being  10611,  Revised 
Statutes  1909,  provides  that  the  county  courts  of  the 
various  counties  of  the  State  may  divide  them  into 
road  districts,  and  authorizes  said  courts  to  incor- 
porate with  the  usual  powers  of  corporations  for  pub- 
lic purposes,  and  each  to  be  known  as  '* road 

district  of county.''    Each  district  is  to  embrace 

not  less  than  two  thousand  acres  of  contiguous  lands^ 
and  may  be  commensurate  with  a  township,  but  must 
be  located  wholly  within  the  county  in  which  it  is 
organized. 

Section  10612  provides  that  when  a  petition  signed 
by  the  owners  of  a  majority  of  the  acres  of  land  within 
any  district  proposed  to  be  organized,  stating  the  name 
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of  the  proposed  district,  giving  the  boundaries  thereof, 
and  the  number  of  acres  embraced,  and  stating  the 
names  of  the  owners  of  the  land,  and  the  number  of 
acres  owned  by  each,  and  praying  for  an  organization 
of  such  public  road  district  in  accordance  with  the 
provisions  of  said  article  and  filed  in  the  office  of  the 
clerk  of  the  county  court  thirty  days  before  the  first 
day  of  the  *  next  term  thereof,  the  clerk  shall  give 
notice  that  the  petition  will  be  heard  at  the  next  term 
of  the  court,  etc.,  which  notice  shall  state  the  names  of 
at  least  three  of  the  petitioners  and  the  boundaries  of 
the  proposed  district,  and  notify  all  owners  of  the 
land  in  said  district  who  may  desire  to  oppose  the 
formation  thereof  to  appear  on  the  first  day  of  said 
term  and  file  their  written  remonstrance  thereto,  etc., 
which  shall  specifically  state  their  objections  to  said 
organization.  That  the  court  shall  hear  said  remon- 
strance, and  may  make  such  changes  in  the  bouidaries 
of  such  district  as  the  public  good  may  require.  That 
if  after  such  changes  have  been  made  it  appears  to 
the  court  that  the  petition  so  filed  still  contains  the 
names  of  the  owners  of  a  majority  of  the  acres  con- 
tained in  the  district,  the  court  shall  make  a  prelim- 
inary order  establishing  the  district,  and  set  out 
the  boundaries  thereof.  If  no  remonstrance  shall 
have  been  filed,  the  court  shall  determine  whether  the 
petition  for  the  organization  has  been  signed  by  the 
owners  of  a  majority  of  the  acres  embraced  within 
the  proposed  district,  and  if  so,  shall  establish  the 
district  with  the  boundaries  given  in  the  petition,  or 
with  the  boundaries  as  may  be  set  forth  in  the 
amended  petition  signed  by  the  owners  of  a  majority 
of  the  acres  affected  thereby;  and  said  amended  pe- 
tition may  be  filed  at  any  time  before  the  preliminary 
order  establishing  the  district  is  made,  but  the  boun- 
daries of  the  district  shall  not  be  changed  so  as  to 
embrace  any  lands  not  described  in  the  notice  given 
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by  the  clerk,  unless  the  owner  shall  in  writing  consent 
thereto,  etc. 

Section  10613  provides  that  after  the  district  has 
been  formed  the  county  court  shall  appoint  three 
commissioners,  possessing  certain  qualifications,  to 
hold  their  office  until  the  first  Tuesday  after  the  first 
Monday  in  January  thereafter;  ''and  on  said  date  the 
landowners  in  said  district  .  .  .  shall  elect  three 
commissioners,  one  of  whom  shall  serve  for  one  year, 
one  for  two  years  and  one  for  three  years,  and  on  the 
first  Tuesday  after  the  first  Monday  in  January  each 
year  thereafter,''  they  shall  elect  one  commissioner 
for  a  period  of  three  years,  etc.  Then  follows  pro- 
visions for  filling  vacancies  on  the  commission,  etc. 

Section  10614  provides  for  the  qualification  of  the 
commissioners,  organization  of  the  board,  the  election 
of  officers,  and  the  times  and  places  for  holding  meet- 
ings, etc.  The  county  treasurer  is  made  treasurer  of 
the  road  district,  etc.  The  president  of  the  board  of 
commissioners  shall  preside  at  all  meetings,  sign  war- 
rants and  have  general  supervision  over  the  work  of 
the  commission,  etc.,  and  the  secretary  shall  keep  a 
record  of  all  the  proceedings  of  the  board,  draw  war- 
rants, etc. 

Section  10615  provides  that  the  board  of  commis- 
sioners shall  fix  a  fair  and  impartial  value  on  each 
tract  of  land  within  the  district  independent  of  the 
buildings  thereon,  and  make  a  tabulated  statement  of 
such  valuations,  according  to  numbers,  and  the  names 
of  the  owners  if  known,  etc.,  and  note  what  tracts  lie 
within  one  mile  of  the  road  proposed  to  be  improved, 
those  that  are  a  greater  distance  than  one  and  under 
two  miles,  and  those  over  two  miles,  and  when  more 
than  one  road  is  proposed  to  be  improved  a  separate 
statement  as  to  each  shall  be  made.  The  statements 
of  valuations  shall  be  signed  by  the  commissioners 
and  acknowledged,  etc.  Thereupon  the  board  shall 
request  the  county  surveyor  to  draw  estimates  of  the 
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costs  of  the  road  to  be  improved,  etc.,  who,  under  the 
direction  of  the  board,  shall  make  estimates  of  the 
various  costs  of  the  improvements,  etc.,  and  make  a 
report  to  the  board  accompanied  by  maps  and  pro- 
files, specifying  the  road  or  roads  to  be  improved,  and 
the  various  kinds  of  work  and  materials  to  be  used, 
etc.,  and  the  proportionate  cost  to  be  charged  to  each 
separate  tract  of  land  for  each  separate  road,  and 
for  the  whole,  according  to  the  valuations  previously 
made,  if  all  are  to  be  paid  fot  at  once,  and  the  amount 
if  to  be  paid  in  five  or  twenty  years'  equal  install- 
ments, and  the  amount  of  each  installment.  That  each 
tract  of  land  within  one  mile  of  the  road  to  be  improved 
shall  be  charged  in  proportion  to  the  valuation  fixed 
thereon  as  previously  directed,  and  each  tract  located 
at  a  greater  distance  than  one  mile  and  less  than  two 
miles  from  such  road  shall  be  assessed  at  seventy-five 
per  cent  of  the  value  thereof,  as  previously  fixed,  and 
all  the  tracts  more  than  two  miles  therefrom  shall  be 
charged  with  fifty  per  cent  of  said  valuation;  and  in 
determining  the  share  of  any  tax-bill  or  bonda  to  be 
taxed  against  each  and  all  tracts  of  land  in  the  road 
district,  the  rule  of  apportionment  above  stated  shall 
govern  the  county  clerk  in  extending  the  taxes  on  the 
tax-books  kept  by  him  for  that  purpose. 

Section  10616  provides  that  upon  filing  said 
tabulated  statement  of  the  valuations,  and  said  report, 
maps  and  profiles,  the  board  of  commissioners  shall 
call  a  general  meeting  of  all  the  landowners  in  the 
district,  etc.,  and  give  twenty  days'  notice  thereof.  At 
such  meeting  the  board  shall  submit  the  report  con- 
taining the  estimates,  together  with  the  maps  and  pro- 
files, made  by  the  engineer,  to  the  landowners  for  ex- 
amination, and  shall  take  a  vote  of  those  present  on 
the  following  propositions : 

''First — Shall  the  roads  mentioned  in  said  report 
be  constructed  or  improved  according  to  any  of  the 
plans  and  out  of  any  of  the  materials  therein  set  out, 
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and  the  costs  thereof  to  be  charged  against  the  lands 
in  the  district! 

**  Second — ^W^hat  materials  shall  be  nsed  in  con- 
structing said  road  or  roads  t 

**  Third — Shall  the  cost  be  paid  (1)  at  once,  or 
(2)  distributed  through  five  years,  or  (3)  distributed 
through  twenty  years  t" 

Then  follows  a  provision  as  to  the  number  of 
votes  each  landowner  has,  and  the  number  necessary 
to  carry  each  proposition  submitted. 

Section  10617  provides  that  if  the  landowners 
vote,  as  previously  stated,  in  favor  of  the  improve- 
ments and  to  charge  the  cost  thereof  against  the  lands, 
as  previously  stated,  then  the  commission  shall  make 
out  and  sign  and  acknowledge,  etc.,  a  report  of  the 
action  of  the  landowners  at  said  meeting,  and  file  the 
same  with  the  clerk  of  the  county  court,  and  said  clerk 
shall  enter  the  same  upon  the  records  of  said  court, 
and  from  the  filing  of  said  report  said  public  road 
district,  by  the  name  mentioned  in  the  preliminary 
order  of  the  court,  shall  be  a  political  subdivision  of 
the  State,  for  governmental  purposes,  with  all  the 
powers  mentioned  in  said  article  7.  That  if  the  owners 
of  a  majority  of  the  acres  of  the  land  in  the  district 
do  not  vote  for  the  construction  of  the  improvements 
mentioned,  then  the  board  of  commissioners  shall  re- 
port that  fact  to  the  county  court,  and  the  court  shall 
make  an  order  rescinding  its  former  preliminary  order 
establishing  the  district,  and  order  that  all  the  costs 
thereof  be  paid  out  of  the  general  road  funds  of  the 
county. 

Section  10618  provides  that  after  any  such  road 
district  has  been  established  the  board  of  commission- 
ers shall  employ  a  competent  engineer  to  draw  plans 
and  specifications  for  the  construction  of  the  roads 
and  the  materials  to  be  used,  etc.,  according  to  the 
vote  of  the  landowners,  as  in  section  10616  directed. 
That  after  said  specifications  have  been  approved  by 
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the  board  of  commissioners  they  shall  be  filed  with 
said  commission,  and  thereupon  said  commission  shall 
in  the  name  of  said  district  enter  into  a  written  con- 
tract with  the  lowest  and  best  bidder,  to  construct  the 
roads,  etc. 

Section  10619  provides  that  if,  at  the  general 
meeting  of  the  landowners,  previously  mentioned,  they 
should  vote  for  the  payment  of  the  entire  cost,  by 
one  assessment,  the  contract  should  provide  for  the 
payment  of  said  work  or  improvements  by  special 
tax  bills  issued  against  the  lands  in  the  district,  in 
the  proportions  previously  mentioned,  and  that  upon 
the  completion  of  the  work,  and  the  acceptance  of  the 
same,  etc.,  the  board  of  commissioners  shall  make 
out  and  certify  to  the  county  clerk  a  statement  of  the 
contract  price  of  the  entire  improvements,  a  descrip- 
tion of  each  tract  of  land  embraced  in  the  district 
lying  within  one  mile  of  the  road,  and  of  each  that  is 
situated  more  than  one  and  less  than  two  miles  there- 
from, and  of  each  tract  which  is  located  at  a  greater 
distance  than  two  miles,  accompanied  with  a  statement 
of  the  number  of  acres  in  each  tract,  and  the  name 
of  each  record-owner  thereof,  and  the  valuation  fixed 
thereon  by  the  commission,  which  shall  be  acknowl- 
edged, etc.  That  thereupon  the  clerk  of  the  county 
court  shall  apportion  to  each  tract  its  share  of  the 
cost  of  said  improvements  and  make  out  separate 
special  tax  bills  against  each  tract  for  the  amount 
apportioned  to  it  as  provided  for  by  section  10615, 
which  shall  be  payable  to  the  contractor  within  sixty 
days  from  issue,  etc.  That  said  bills  shall  be  signed 
by  the  president  of  the  board  and  attested  by  the 
county  clerk,  delivered  to  the  contractor  and  accepted 
by  him  in  full  payment  for  his  work,  etc.  That  said 
tax  bills  shall  be  a  lien  upon  the  respective  tracts  of 
land  against  which  they  are  issued,  and  if  not  paid 
when  due,  the  owner  may  sue  thereon  in  the  circuit 
court  at  any  time  within  two  years  thereafter,  etc. 
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That  before  issuing  said  tax  bills  the  county  clerk 
shall  enter  in  a  book  to  be  denominated  **  Special  Tax 

Record  of Road  District,''  a  description  of  the 

tax  bills  by  number,  amount,  payee,  date  of  issue  and 
maturity,  and  the  numbers  of  the  land  and  the  names 
of  the  owners,  if  known,  etc.  Said  record  book  shall 
be  kept  in  the  oflBce  of  the  county  clerk,  and  a  dupli- 
cate thereof  shall  be  made  by  him  and  deposited  with 
the  county  treasurer,  and  he  shall  give  to  the  owner 
of  each  tract  if  known,  or  if  not  known,  to  the  occupant, 
a  notice  of  the  amount  due  on  saidbill  and  when  due. 

Then  follows  a  minute  provision  as  to  how  the 
tax  bills  shall  be  paid,  and  the  release  and  canceUation 
of  the  same. 

Section  10620  provides  that  when  the  landowners 
at  the  general  meeting  authorized  by  section  10616 
shall,  by  vote,  direct  that  the  cost  of  said  improve- 
ments shall  be  made  payable  in  annual  installments 
extending  over  five  or  twenty  years,  as  the  case  might 
be,  the  board  of  commissioners  shall  issue  the  bonds 
of  the  district  for  the  length  of  time  by  said  meeting 
directed,  and  in  an  amount  not  to  exceed  the  estimates 
submitted  to  said  meeting,  plus  ten  per  cent  thereof, 
and  enter  into  a  contract  for  the  construction  of  said 
road  as  directed  by  sections  10618  and  10619,  of  this 
article,  except  the  contract  for  the  improvements  shall 
provide  that  the  cost  thereof  shall  be  paid  for  in 
money  instead  of  special  tax  bills.  Provided,  however, 
the  board  of  commissioners  may  use  said  bonds  or 
any  part  thereof  at  par  in  the  payment  of  said  work. 
That  said  bonds  shall  run  in  the  name  of  the  road 
district,  bearing  six  per  cent  interest,  payable  at  the 
expiration  of  the  time  indicated  by  the  landowners  at 
said  general  meeting,  etc.  Said  bonds  shall  be  signed 
by  the  president  of  the  road  district  and  attested  by 
the  county  clerk,  who  shall  before  their  delivery  reg- 
ister them  in  a  suitable  book  procured  for  that  pur- 
pose.   That  whenever  the  board  of  commissioners  shall 
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seU  any  of  said  bonds  for  the  payment  of  any  work 
to  be  performed  under  this  article,  the  proceeds  thereof 
shall  be  paid  to  the  comity  treasurer,  who  shall  enter 
the  same  to  the  credit  of  said  district,  etc.,  and  shall 
pay  the  same  out  on  the  warrants  drawn  by  the  board 
of  commissioners.  That  the  board  of  conomissioners 
shall  make  out  and  certify  to  the  county  clerk  a  state- 
ment of  the  amount  of  the  bond  issue,  and  a  descrip- 
tion by  numbers  of  each  tract  of  land  in  the  district 
lyin^  within  one  mile  of  the  road,  and  of  each  that 
lies  a  greater  distance  than  one  mile  and  less  than  two 
miles,  and  of  each  tract  that  lies  a  greater  distance 
than  two  miles  therefrom,  with  a  statement  of  the 
number  of  acres  contained  in  each  tract,  and  the  valua- 
tion placed  thereon  by  them,  and  acknowledge  the 
same  as  is  provided  for  acknowledging  deeds  to  real 
estate,  and  file  the  same  with  the  derk  of  the  county 
court. 

Thereupon  said  clerk  shall  apportion  to  each  and 
all  of  said  tracts,  according  to  the  rule  prescribed  by 
said  section  10615,  its  share  of  said  bond  issue,  eta, 
and  enter  the  same  in  a  book  to  be  denominated  ^^Bond 

Tax  Record  of Road  Dictrict,*'  and  shall  append 

thereto  his  certificate  as  county  clerk,  and  from  said 
date  such  apportionment  shall  be  a  charge  against 
the  tracts  of  land  indicated,  until  paid. 

The  county  clerk  shall  in  each  succeeding  year 
make  out  a  duplicate  of  so  much  of  said  bond  record 
as  will  indicate  the  portion  of  said  charge  each  tract 
is  to  pay  for  that  year,  etc.,  and  deposit  said  dupli- 
cate record  with  the  collector  of  revenues  of  the 
county,  etc.,  and  said  collector  shall  annually  make 
out  separate  tax  bills  against  each  tract  for  the  amount 
shown  by  the  duplicate  record,  and  collect  the  same 
as  other  taxes  are  collected,  and  receipt  for  them  in 
the  same  manner.  Each  tax  bill  shall  contain  the  name 
of  the  owner  of  each  tract,  and  if  not  paid  on  presenta- 
tion shall  bear  interest,  etc.,  and  if  not  paid  within 
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six  months,  suit  may  be  brought  thereon  by  the  col- 
lector to  the  use  of  the  owner  thereof,  etc.  That  a 
judgment  in  any  such  suit  shall  be  a  lien  on  the  lands 
described  in  the  tax  bills,  and  sued  on,  etc.  The  col- 
lector shall  deposit  all  moneys  by  him  collected  on 
said  tax  bills  with  the  county  treasurer,  etc; 

Then  follows  a  provision  fixing  the  liability  of 
the  collector  for  the  collection  of  said  tax  bills,  the 
fees  he  shall  receive  for  his  services,  the  receipts  he 
is  to  give  in  satisfaction  of  the  same  when  paid,  and 
the  release  of  the  tax  against  the  lands,  etc. 

Section  10621  provides  as  to  how  titles  to  certain 
lands  must  be  considered,  which  is  not  important  in 
this  case. 

Section  10623  authorizes  the  board  of  commis- 
sioners to  employ  county  surveyor  and  bridge  com- 
missioner to  perform  certain  work. 

Section  10624  provides  that  the  county  clerk  shall 
set  aside  to  the  credit  of  the  road  district  the  portion 
of  the  revenues  for  working  the  public  roads  that  may 
be  raised  by  direct  taxation  against  the  property 
lying  therein,  according  to  any  existing  laws  or  sub- 
sequent enactment,  and  said  revenue  shall  be  spent 
by  said  board  of  commissioners  for  keeping  any  road 
within  the  district  in  repair.  Also  a  proper  appor- 
tionment of  any  license  taxes  and  poll  taxes  and  city 
revenue  raised  and  set  aside  to  any  special  road 
district  organized  under  this  article,  is  to  be  made 
by  the  county  court  and  turned  over  to  said  board 
of  commissioners.  That  any  road  overseer  who  shall 
be  such  under  any  law  at  the  time  of  the  organization 
of  such  road  district  shall  turn  over  to  the  board  of 
commissioners  any  tools,  graders,  scrapers  or  imple- 
ments of  any  kind  in  his  possession  which  may  by  a 
proper  apportionment  belong  to  such  district. 

Then  follows  a  provision  authorizing  the  board 
of  commissioners  to  make  contracts  for  the  improve- 

257   Mo.   39 


Digitized  by 


Google 


610        SUPREME  COURT  OF  MISSOURI, 

Bmbree  v.  Road  District. 

ment  of  the  roads  of  the  district  from  time  to  time, 
and  paying  for  the  same  out  of  the  funds  coming  into 
its  hands. 

And  section  10625  provides  that  all  poll  taxes  of 
the  district  shall  be  paid  in  cash  and  placed  to  the 
credit  of  the  district. 

I.  Counsel  for  appellants  first  insist  that  the 
judgment  of  the  circuit  court  was  erroneous  because 
the  taxes  levied  against  their  property, 
ofstrktr^*^  under  and  by  virtue  of  chapter  102,  arti- 
cle 7,  Revised  Statutes  1909,  are  illegal, 
for  the  reason  that  said  article  authorized  said  levy 
without  notice  to  them,  and  therefore  authorizes  the 
taking  of  their  property  in  violation  of  sections  21 
and  30  of  article  2  of  the  Constitution  of  this  State, 
and  section  1  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States. 

These  constitutional  provisions,  in  substance,  pro- 
vide (1)  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  and  (2)  that 
no  person  shall  be  deprived  of  his  property  without 
due  process  of  law. 

There  is  absolutely  no  merit  in  either  of  these 
contentions. 

Regarding  the  first:  This  court  from  its  earliest 
history  down  to  this  time,  has  uniformly  held  that 
special  taxes  or  benefits,  such  as  were  levied  against 
appellants'  property,  under  said  article  7,  are  not 
public  taxes  within  the  meaning  of  the  Constitution 
authorizing  the  levy  and  collection  of  taxes  for  public 
or  governmental  purposes,  but  are  special  taxes  as- 
sessed against  the  property  for  the  payment  of  the  im- 
provements made  upon  the  highways  in  the  vicinity 
of  the  property,  which  in  legal  contemplation  adds  to 
the  value  of  the  property  as  much  or  more  than  the 
amount  of  the  taxes  imposed. 
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It  would  serve  no  good  purpose  to  cite  authorities 
in  support  of  this  ruling,  save  the  case  of  Ranney  v. 
City  of  Cape  Girardeau,  255  Mo.  514,  wherein  many 
of  the  cases  so  holding  are  cited  by  Judge  Lamm. 

Attending  the  second:  This  contention  is  also 
untenable  for  the  reason  that  this  court  and  the  Su- 
preme Court  of  the  United  States  have  repeatedly 
held  that  where  these  special  benefits  are  levied,  and 
no  provision  is  made  for  the  property-owners  to  be 
heard  during  the  proceedings  imposing  the  special 
benefits,  and  where  they  are  only  collectible  by  suit, 
as  in  the  case  at  bar,  then  all  legal  defenses  the  prop- 
erty-owners may  have,  from  the  inception  of  the 
proceedings  down  to  the  rendition  of  the  judgment  of 
the  court  on  the  tax  bills,  may  be  pleaded  and  con- 
tested in  the  same  manner  th^t  any  legal  or  equitable 
defense  may  be  made  in  any  other  action  at  law  or  in 
equity. 

The  only  procedure  prescribed  by  said  article  7 
for  the  collection  of  these  benefits  is  section  10620, 
previously  mentioned,  which  only  authorizes  their  col- 
lection by  suit  in  the  circuit  court. 

In  treating  this  question,  Page  and  Jones  on  Taxa- 
tion by  Assessment,  section  119,  uses  this  language: 
**The  general  rule  is  that  at  some  time  before  the 
assessment  becomes  an  absolute  finality  there  must 
be  a  notice  to  the  property-owner  and  an  opportunity 
for  a  hearing  as  to  those  questions  of  fact  which  con- 
cern the  amount  of  the  assessment  to  be  imposed  upon 
such  property,  except  such  as  the  legislative  power 
has  authority  to  determine  without  special  inquiry, 
and  has  in  fact  so  determined  ...  If  such  notice 
is  not  given  and  under  the  law  the  assessment  becomes 
a  finality,  subject  to  be  enforced  summarily,  without 
giving  any  opportunity  for  a  hearing  as  to  the  ques- 
tions of  fact  which  concern  the  amount  of  the  assess- 
ment other  than  those  which  the  legislative  power  has 
authority  to  determine  without  special  inquiry,  and 
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which  the  legislative  power  has  in  fact  so  determined, 
such  assessment  then  constitutes  a  taking  without 
due  process  of  law  and  is  invalid  as  in  violation  of 
the  constitutional  provisions  under  consideration." 

In  section  132,  the  same  authority  says:  **If  the 
assessment  is  to  be  enforced  summarily  without  notice 
or  judicial  proceedings,  it  is  evident  that  no  oppor- 
tunity is  thereby  given  to  the  property-owner  to  con- 
test the  assessment  on  its  merits  ...  If  notice  has 
not  been  given  at  a  prior  stage  of  the  proceedings  so 
that  the  property-owner  has  an  opportunity  to  contest 
the  assessment  upon  its  merits,  the  proceeding  is  in 
violation  of  the  constitutional  provision  which  forbids 
the  taking  of  property  without  due  process  of  law.*' 
[Pash  V.  City  of  St.  Joseph,  ante,  p.  332.] 

In  section  773,  the  same  authority  says:  **If  the 
assessment  can  be  enforced  only  by  an  action  at  law 
or  a  suit  in  equity,  and  in  such  proceeding  the  property- 
owner  is  given  a  full  opportunity  to  be  heard  upon  the 
question  of  benefits,  the  property-owner  is  not  entitled, 
as  of  constitutional  right  in  the  absence  of  statutory 
provision  therefor,  to  any  notice,  except  that  of  the 
institution  of  such  proceedings  to  enforce  the  assess- 
ment.*' 

In  Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  701,  it 
is  held  that:  **A  law  authorizing  the  imposition  of 
a  tax  or  assessment  upon  property  according  to  its 
value  does  not  infringe  that  provision  of  the  Four- 
teenth Amendment  of  the  Constitution,  which  declares 
that  no  State  shall  deprive  any  person  of  property 
without  due  process  of  law,  if  the  owner  has  an  op- 
portunity to  question  the  validity  or  the  amount  of  it, 
either  before  that  amount  is  determined  or  in  a  sub- 
sequent proceeding  for  its  collection.'' 

The  same  ruling  has  been  announced  by  this  court 
in  the  following  cases :  City  of  St.  Louis  v.  Richeson, 
76  Mo.  470;  Kansas  City  v.  Huling,  87  Mo.  203;  Sax- 
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ton  National  Bank  v.  Carswell,  126  Mo.  436;  Spring- 
field to  use  V.  Weaver,  137  Mo.  650, 1.  c.  672. 

The  case  of  City  of  St.  Louis  v.  Ranken,  96  Mo. 
497,  is  not  in  conflict  with  the  principles  of  law  an- 
nounced in  the  foregoing  cases.  In  that  case  the  ques- 
tion was,  had  the  provisions  of  an  ordinance  of  the 
city  authorizing  the  improvements  to  be  made,  and 
the  assessment  of  benefits  therefor,  been  complied 
with!  Said  ordinance  provided  that  notice  should  be 
given  of  the  establishment  of  the  benefit  district,  the 
time  and  place  of  making  the  assessments,  and  giving 
the  property-owners  the  right  to  be  then  heard  upon 
those  propositions.  This  ordinance  was  wholly  ignored 
and  this  court  held,  and  properly  so,  that  the  assess- 
ments were  void  because  those  provisions  of  the  ordi- 
nance had  not  been  complied  with.  While  it  is  true, 
in  that  case  the  charter  and  ordinances  of  the  city 
provided,  as  do  those  of  most  of  the  cities  of  the 
State,  that  if  any  property-owner  shall  consider  him- 
self aggrieved  by  the  award  of  the  commission  chosen 
to  assess  the  damages  and  benefits,  he  may  file  in  the 
circuit  court  exceptions  to  the  report  of  the  commis- 
sioners, which  shall  be  heard  by  said  court,  etc.  In 
that  class  of  cases  the  lawmaking  power  has  deemed 
it  proper  to  give  the  property-owners  two  hearings, 
one  before  the  commissioners  and  another  in  the  cir- 
cuit court.  But  there  is  no  sutjh  provision  as  there 
stated  provided  for  in  the  statutes  under  consideration 
in  this  case. 

I  am,  therefore,  clearly  of  the  opinion  that  there 
is  no  merit  in  either  of  those  contentions  of  counsel 
for  appellants. 

n.  If  I  correctly  understand  counsel  for  appel- 
lants, they  lodge  an  additional  objection  against  the 

validity  of  section  10615,  of  article  7> 
ASiimlTnts.     <^bapter  102,  Revised  Statutes  1909,  which 

is  closely  related  to  or  germane  to  the 
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questions  presented  and  disposed  of  in  paragraph  one 
of  this  opinion. 

In  substance,  it  is  contended  that  said  section 
divides  the  road  distridt  into  three  benefit  zones  of 
one  mile  each,  and  further  provides  that  the  lands  in 
the  first  shall  be  assessed  according  to  their  values, 
say  100  per  cent,  the  second  at  75  per  cent,  and  the 
third  at  50  per  cent  of  the  values  which  are  to  be 
fixed  by  the  board  of  commissioners,  without  notice 
to  the  property-owners. 

This  contention  can  be  more  logically  considered 
by  dividing  it  into  two  elements  and  considering  each 
separately. 

First — ^It  is  contended  that  because  said  section 
10615,  of  the  statute,  arbitrarily  divides  the  road  dis- 
trict into  three  beneficial  zones,  and  assesses  the  lands 
in  each  at  a  different  percentage,  without  giving  the 
property-owners  in  each  notice  thereof,  and  an  oppor- 
tunity to  be  heard  thereon,  it  is  violative  of  said  section 
30  of  article  2  of  the  Missouri  Constitution  and  there- 
fore deprives  them  of  their  property  without  due 
process  of  law. 

In  answer  to  that  contention  it  is  sufficient  to  state 
that  said  division  of  the  road  district  into  zones  and 
the  fixing  of  the  percentage  of  benefits  to  the  lands 
in  each  are  legislative  acts  which  cannot  be  questioned 
upon  the  ground  of  want  of  notice  to  the  property- 
owners. 

The  reason  for  this  rule  is,  that  the  authority  to 
create  benefit  districts  and  the  percentage  of  the  bene- 
fits to  be  assessed  rests  solely  with  the  Legislature, 
which,  however,  may  delegate  that  authority  to  certain 
officers  and  institutions  of  the  State,  such  as  the  com- 
mon councils  of  the  various  cities  of  the  State  and  the 
county  courts  of  the  various  counties  thereof,  and 
so  long  as  they  act  within  their  legislative  authority 
their  acts  cannot  be  questioned  because  of  want  of 
notice  in  the  absence  of  some  charter,  ordinance  or 
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statntory  provision  to  the  contrary.  Such  acts  are 
known  as  legislative  enactments  or  legislative  assess- 
ments, as  the  case  may  be. 

This  has  been  so  often  decided  by  this  court  and 
the  Supreme  Court  of  the  United  States,  that  it  is  no 
longer  open  for  discussion.  The  case  of  Naylor  v. 
Harrisonville,  207  Mo.  341,  1.  c  353,  reviews  some  of 
the  cases  deciding  this  question  by  both  this  court  and 
the  Supreme  Court  of  the  United  States.  There  is 
therefore  no  merit  in  this  contention. 

The  second  objection  before  mentioned,  namely, 
that  while  it  may  be  conceded  that  the  division  of  the 
districts  into  zones  and  the  fixing  of  the  percentage  of 
benefits  to  the  lands  in  each  zone,  may  be  legislative 
acts,  yet,  the  valuation  of  the  lands  by  the  board  of 
commissioners  in  each  and  all  of  the  zones,  upon  which 
the  percentage  of  benefits  is  to  be  based,  was  not  made 
or  fixed  by  tiie  Legislature,  but  by  said  board,  and  is 
therefore  subject  to  question  by  the  property-owners 
in  each  and  all  of  them,  and  if  not  afforded  that  right 
then  the  proceedings  would  result  in  taking  their  prop- 
erty without  due  process  of  law. 

It  must  be  conceded  that  if  appellants'  major 
premise  is  true,  then  the  sequence  must  necessarily 
follow.  But  is  the  major  premise  true!  I  think  not, 
for  the  reason,  as  before  stated,  namely,  that  each 
and  all  property-owners  within  the  district,  who  con- 
sidered himself  or  themselves  aggrieved  by^  the  valua- 
tion of  his  or  their  lands  by  the  board  of  commission- 
ers, are  offered  an  opportunity  for  a  full  hearing  upon 
that  question  in  the  circuit  court  when  suit  is  brought 
upon  the  tax  bill,  which  cannot  be  collected  in  any 
other  manner. 

This  proposition  was  fully  considered  and  decided 
in  clause  two  of  paragraph  one  of  this  opinion,  and 
there  is  nothing  additional,  that  I  know  of,  that  could 
with  profit  be  added  to  what  is  there  stated. 
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I  am,  therefore,  of  the  opinion  that  there  is  no 
merit  in  this  contention. 

III.    It  is  next  insisted  by  connsel  for  appellants 

that  said  section  10615  of  article  7  is  unconstitutional, 

null  and  void,  because,  as  stated,  it  is 

AsseMment:      cla^s-legislation,  in  that  it  authorizes  the 

Exclusive  of      taxation  of  the  real  estate  of  the  district 

Improvements.  _.  ,  •,  i  -i  i 

accordmg  to  its  reasonable  value, 
exclusive  of  the  buildings  thereon.  In  other  words, 
it  is  contended  that  the  taxation  of  the  lands  and  not 
the  buildings  thereon,  is  an  unreasonable  and  unjust 
classification,  and  therefore,  the  statute  authorizing 
that  to  be  done  is  class-legislation,  within  the  meaning 
of  the  State  and  Federal  constitutions. 

There  is  no  constitutional  provision  prohibiting 
legislation  which  embraces  all  persons  and  things  that 
naturally  belong  to  the  same  class  and  are  similarly 
situated  and  upon  whom  it  must  operate  uniformly 
and  equally.  [State  ex  inf.  v.  Standard  Oil  Co.,  218 
Mo.  1,  and  cases  cited.] 

The  case  of  Corrigan  v.  Kansas  City,  211  Mo.  608, 
in  the  majority  opinion,  goes  to  the  extent  of  holding 
that  property  of  the  same  class,  if  belonging  to  differ- 
ent classes  of  owners,  may  be  exempt  from  the  pay- 
ment of  these  special  benefits. 

I  did  not  then,  nor  do  I  now,  subscribe  to  that 
doctrine,  for  the  reasons  stated  in  the  dissenting 
opinion  at  page  633;  but  independent  of  that  error, 
as  I  see  it,  that  case  properly  recognizes  the  authority 
of  the  Legislature  to  make  reasonable  and  natural 
classifications  of  property  for  the  purpose  of  assess- 
ment, to  pay  for  local  improvements.  In  fact,  that 
rule  of  taxation  is  recognized  and  enforced  by  prac- 
tically all,  if  not  all,  of  our  cities,  towns  and  villages 
in  paying  for  street  and  other  improvements  and  the 
cost  of  constructing  sewers,  etc.,  as  is  shown  by  the 
scores  of  cases  which  have  reached  this  court.    More- 
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over,  it  would  be  difl&cult  to  conceive  of  a  more  natural 
classification  of  real  estate  than  that  of  soil,  buildings, 
trees,  etc.  This  classification  runs  all  through  the 
laws  of  states  and  nations ;  and  without  it,  legislation 
regarding  questions  of  rents,  landlord  and  tenant,  fire 
insurance,  arson,  mechanic's  liens,  railroads,  telegraph 
and  telephone  lines,  and  all  classes  of  local  improve- 
ments, such  as  streets,  alleys,  sewers  and  public  parks 
in  cities,  and  drainage  and  levee  districts  in  the  coun- 
try, would  have  to  rest  upon  totally  different  founda- 
tions than  it  now  does;  and  to  abolish  that  classifica- 
tion, at  this  late  date,  would  disturb  the  whole  fabric 
of  our  jurisprudence  and  would  inject  therein  endless 
confusion  and  complications. 

Even  though  we  should  consider  orchards,  vine- 
yards, and  other  such  betterments  added  to  the  soil 
by  the  hand  of  man,  as  improvements,  yet  there  is  a 
clear  distinction  between  that  class  of  improvements 
and  those  known  as  houses,  buildings,  etc. 

The  former  becomes  not  a  fixture  to  the  land,  but 
a  part  of  the  soil  itself,  as  it  were.  They  owe  their 
life  to,  and  draw  their  substance,  growth  and  devel- 
opment therefrom,  aided  by  the  air,  rain  and  sunshine 
— ^without  which  they  would  die,  perish  and  return 
to  dust ;  but  not  so,  as  to  the  latter — they  owe  no  debt 
to  the  earth,  except  for  the  footstool  upon  which  they 
stand. 

I  am,  therefore,  clearly  of  the  opinion  that  there 
is  no  merit  in  this  insistence. 

IV.  Counsel  for  appellants  also  insist  that  said 
Excessive  article    7    is  unconstitutional,  null  and 

Indebtedness:  void  because  it  authorizes  the  road  dis- 
Road  trict  to  create  a  bonded  indebtedness  in 

District.  excess  of  the  constitutional  limitation. 

The  constitutional  provision  referred  to  is  section 
12  of  article  10;  and  in  so  far  as  it  is  material  to  this 
question,  reads  as  follows: 
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**No  county,  city,  town,  township,  school  district 
or  other  political  corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become  indebted  in  any  man- 
ner or  for  any  pnrpose  to  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for  such  year, 
without  the  assent  of  two-thirds  of  the  voters  thereof 
voting  at  an  election  to  be  held  for  that  purpose ;  nor 
in  cases  requiring  such  assent  shall  any  indebtedness 
be  allowed  to  be  incurred  to  an  amount  including 
existing  indebtedness,  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  assessment  next  be- 
fore the  last  assessment  for  State  and  county  purposes, 
previous  to  the  incurring  of  such  indebtedness/' 

The  assessments  authorized  by  said  article  7  of 
the  statute  are  for  the  payment  of  local  improvements, 
denominated  special  benefits  to  the  land  against  which 
the  assessments  are  made;  and  for  that  reason  this 
court  has  uniformly  held  that  such  assessments  do 
not  constitute  an  indebtedness  within  the  meaning  of 
the  constitutional  provision  just  quoted.  [Ranney  v. 
Cape  Grirardeau,  supra.]  In  fact,  I  do  not  understand 
counsel  to  contend  that  they  do;  but  be  that  true  or 
not,  the  uniform  ruling  of  this  court  has  been  that  no 
such  assessment  constitutes  an  indebtedness  within 
the  meaning  of  that  provision,  but  are  special  assess- 
ments made  to  pay  for  the  special  benefits  accruing 
to  the  property  by  reason  of  the  local  and  special  im- 
provements— the  one  offsetting  the  other. 

I  also  understand  from  the  briefs  and  arguments 
of  counsel  for  appellants,  that  they  practically  concede 
that  if  under  said  sections  10619  and  10620,  the  prop- 
erty-owners of  the  district  had  voted  in  favor  of 
paying  the  entire  cost  of  the  improvements  by  one 
assessment,  then  a  special  tax  bill  would  have  been 
issued  against  each  tract  of  land  in  the  district,  which 
would  have  constituted  a  special  lien  thereon,  and 
would  not  have  constituted  an  indebtedness  of  any  kind 
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against  the  road  district  as  such,  in  any  sense ;  but  be 
that  as  it  may,  there  is  no  language  contained  in  the 
said  article  which  remotely  indicates  that  such  assess- 
ments would  be  an  indebtedness  against  the  districts 
But  upon  the  contrary,  the  whole  import  and  meaning 
of  the  article  is  to  the  contrary. 

But  the  real  contention  of  counsel  for  appellants 
is,  that  since  the  landowners  did  not  vote  in  favor  of 
paying  the  entire  cost  of  the  improvements  by  one 
assessment,  but  by  installments,  as  provided  for  by 
said  section  10619,  then  it  became  the  duty  of  the 
district  to  issue  its  bonds  for  the  amount  of  the  esti- 
mated cost  of  the  improvements,  plus  10  per  cent,  and 
that  they  be  sold  in  the  manner  prescribed,  and  that 
the  proceeds  thereof  be  used  in  the  construction  of  the 
roads  ordered,  etc. 

From  that  premise  it  is  insisted  and  argued  with 
much  force  and  earnestness,  that  since  the  bonds  are 
the  bonds  of  the  district,  the  indebtedness  which  they 
represent  must  also  be  that  of  the  district,  and  con- 
sequently they  must  be  paid  by  it. 

If  that  contention  is  true,  then  clearly  the  district 
would,  by  said  section  12  of  the  Constitution,  be  pro- 
hibited from  issuing  the  bonds  in  question,  for  the 
reason  that  their  face  value  would  far  exceed  the 
constitutional  limitation  contained  therein. 

If  that  is  the  meaning  to  be  placed  upon  the  stat- 
ute, then  I  do  not  understand  counsel  for  respondent 
to  differ  from  counsel  for  the  opposition  as  to  what 
would  be  the  legal  effect  of  the  Constitution  upon  the 
statute  and  upon  the  bonds  proposed  to  be  issued 
under  that  authority. 

Under  that  assumption  counsel  for  both  parties 
would  be  compelled  to  admit  that  the  statute  would 
be  unconstitutional  and  the  bonds  would  be  void.  But 
the  record  in  the  case  fails  to  disclose  that  counsel 
for  respondents  are  so  generously  inclined  as  to  admit 
that  counsel  for  appellants  have  correctly  interpreted 
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said  statute ;  consequently  they  persist  in  their  conten- 
tion that  the  statute  is  constitutional  and  that  the 
bonds  if  issued,  would  be  valid. 

The  basis  of  this  contention  is  the  same  as  that, 
which  is  practically  conceded,  as  previously  stated, 
if  the  vote  of  the  landowners  had  been  in  favor  of 
paying  the  entire  cost  of  the  improvements  by  one 
assessment,  then  the  tax  bills  would  have  been  a 
special  lien  against  the  respective  tracts  of  land,  and 
not  an  indebtedness  of  the  road  district,  as  such. 

If  I  correctly  read  and  understand  the  meaning 
of  sections  10619  and  10620,  there  is  no  difference  in 
principle  between  the  character  of  the  indebtedness 
created  for  the  payment  of  the  special  benefits  con- 
ferred by  the  improvements  or  by  what  hand  the  same 
is  to  be  paid,  whether  it  is  payable  by  one  assessment 
and  evidenced  by  a  single  tax  bill  issued  against  each 
tract  of  land,  and  delivered  to  the  contractor,  or 
whether  the  indebtedness  is  to  be  paid  for  by  annual 
installments  evidenced  by  several  tax  bills  issued 
against  each  tract,  and  collected  by  the  county  col- 
lector, and  the  proceeds  thereof  turned  over  to  the 
county  treasurer  for  the  purpose  of  paying  the  bonds 
as  they  mature,  instead  of  the  tax  bill,  had  they  been 
based  upon  one  assessment,  and  had  been  delivered 
to  the  contractor  in  the  first  instance,  as  previously 
stated. 

The  indebtedness  voted  by  the  landowners, 
whether  payable  by  a  single  assessment  or  several, 
constitutes  lions  upon  the  respective  tracts  of  land  in 
the  district,  in  proportion  to  their  respective  values, 
and  must  be  paid  severally  by  each  landowner,  whether 
paid  in  bulk  or  in  annual  installments.  If  in  bulk,  the 
payments  would  have  been  made  payable  to  the  con- 
tractor, because  in  such  case  the  tax  bill  would  have 
been  made  payable  to  and  delivered  to  him,  but  if  in 
installments,  then  they  would  have  been  payable  to 
the  county  collector,  and  by  him  turned  over  to  the 
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county  treasurer,  and  by  him  paid  to  the  bond-holders, 
whoever  they  might  be. 

This  is  not  controverted  by  counsel  for  appellants, 
but  they  insist  that  there  is  no  provision  contained 
in  said  article  7  of  the  statutes  which  authorizes  the 
issuance  of  such  bonds,  containing  a  clause  showing 
that  they  are  only  payable  out  of  the  special  benefits 
collected,  and,  therefore,  they  must  be  considered  and 
treated  as  the  bonds  of  the  district  and  not  simply 
evidences  of  an  indebtedness,  only  payable,  as  pre- 
viously stated,  out  of  the  proceeds  of  special  tax  bills 
issued  for  benefits  imposed  against  the  several  tracts 
of  land  in  the  district,  and  collected  in  the  manner 
therein  provided  for. 

This  contention  is  unsound  for  two  reasons :  first, 
because  the  statute  does  not  undertake  to  prescribe 
the  form  of  the  bonds  to  be  issued,  and  the  presumption 
is  that  the  officers  charged  with  their  execution  will 
issue  bonds  in  harmony  with  the  provisions  of  the 
statutes  authorizing  their  issuance  and  the  purpose 
for  which  they  are  executed  and  the  means  of  their 
payment. 

If  those  mandates  of  the  statutes  are  complied 
with,  the  bonds  upon  their  face,  as  well  as  the  stat- 
utes authorizing  their  execution,  which  must  be  read 
into  the  face  of  the  bonds,  will  conclusively  show  that 
they  are  not  the  bonds. of  the  roat^  district,  but  simply 
evidences  of  an  indebtedness  payable  out  of  the  pro- 
ceeds of  the  special  tax  bills  issued  against  the  lands 
embraced  in  the  district,  for  the  benefits  mentioned. 

And  the  second  reason  mentioned  for  saying  that 
said  bonds  are  not  the  obligations  of  the  road  district 
is  this :  That  in  considering  the  nature  and  character 
of  the  bonds  in  question  it  is  the  duty  of  the  court  and 
all  parties  dealing  with  them,  to  read  and  consider  in 
connection  therewith  the  entire  article  of  the  statute 
bearing  thereon  and  authorizing  their  execution;  and 
by  so  doing  it  will  clearly  appear  that  no  authority  is 
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given  to  any  oflS^cer  of  the  county  or  road  district  to 
levy  or  collect  any  tax  with  whidi  to  pay  said  bonds, 
except  the  special  assessments  authorized  for  the 
improvements  mentioned,  which  are  for  the  benefit 
of  the  respective  landowners,  and  not  for  the 
benefit  of  the  district  itself.  Moreover,  the  district 
as  such,  has  no  means  out  of  which  it  could  pay  said 
bonds,  nor  any  authority  to  make  assessments  therefor, 
except  in  the  manner  previously  stated,  which  con- 
clusively shows  that  the  indebtedness  is  against  the 
lands  and  not  against  the  road  district 

The  principle  underlying  these  observations  was 
presented  to  this  court  in  the  case  of  State  ex  reL  v. 
Gordon,  223  Mo.  1.  There  one  of  the  questions  pre- 
sented was  regarding  the  form  of  the  bonds  to  be  is- 
sued. The  bonds  were  issued  under  the  statutes  au- 
thorizing the  issuance  and  sale  of  bonds  for  the  pur- 
pose of  building  school  houses  and  furnishing  them. 
One  of  the  points  made  was  that  the  bonds  issued 
should  have  shown  upon  their  face  (which  they  did 
not  do)  that  they  were  issued  for  the  purpose  of  build- 
ing school  houses  and  for  furnishing  the  same.  This 
court  in  a  very  carefully  considered  opinion,  written 
by  Judge  Lamm,  held  that  the  bonds  issued  were  vidid, 
notwithstanding  the  omission  from  the  face  thereof  the 
purposes  for  which  they  were  issued.  Judge  Graves 
dissented  from  the  entire  opinion  for  several  reasons, 
one  of  which  was,  that  the  recital  mentioned  did  not 
appear  on  the  face  of  the  bond,  impliedly  holding  that 
the  recital  should  have  been  made.  Counsel  for  neither 
party  nor  did  any  member  of  the  court  contend  or  hold 
that  such  a  recital  in  the  bonds  would  have  been  im- 
proper, but,  with  the  exception  of  Judge  Graves,  were 
of  the  opinion  that  the  bonds  were  not  invalid  because 
of  such  omission — ^believing  that  the  statutes  should 
be  read  into  the  face  of  the  bonds,  which  would  be  as 
effectual  as  if  the  recital  had  been  actually  written  in 
the  face  of  the  bonds. 
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I  am,  therefore,  of  the  opinion  that  this  contention 
is  without  merit,  and  it  is  ruled  against  appellants. 

V.  it  is  also  insisted  by  counsel  for  appellants 
that  said  article  7  is  unconstitutional,  for  the  reason 
stated,  **that  it  turns  over  the  care  and  maintenance  of 
the  public  highways  to  a  body  of  landowners  and  also 
confides  to  them  the  expenditure  of  public  moneys.*' 

This  is  clearly  a  misconception  of  the  statute. 
Section  10617,  in  clear  and  unambiguous  language, 
declares  that  after  the  meeting  of  the  landowners,  and 
their  votes  are  cast  in  favor  of  the  propositions  con- 
tained in  the  previous  section,  the  district  ^^  shall  be  a 
political  subdivision  of  the  State  for  governmental  pur- 
poses with  all  the  powers  mentioned  in  this  article  and 
such  others  as  may  from  time  to  time  be  given  it  by 
law.**  The  board  of  commissioners  are  in  the  first  in- 
stance appointed  by  the  county  court,  and  thereafter 
elected  by  the  landowners  of  the  district. 

Under  these  statutes  all  such  road  districts  are 
public  corporations,  organized  under  the  unquestioned 
authority  of  the  Legislature.  [Harris  v.  Bond  Co.,  244 
Mo.  664.] 

And  as  was  held  in  that  case,  the  commissioners  ap- 
pointed or  elected  in  the  manner  provided  for  by  sec- 
tion 10613  are  public  officers  for  the  purposes  men- 
tioned in  said  article  7. 

Moreover,  all  of  our  drainage  districts  are  organ- 
ized and  administered  by  a  board  of  conmiissioners  in 
pursuance  to  statutes  practically  similar  to  these  under 
consideration.  This  being  true,  there  remains  no  foun- 
dation whatever  for  this  insistence  to  rest  upon;  and  it 
is  accordingly  ruled  against  the  appellants. 

Entertaining  these  views  of  the  case  I  am  perfectly 
satisfied  that  the  statutes  in  question  are  valid,  and  that 
no  error  was  committed  by  the  circuit  court  in  the  trial 
of  the  cause. 
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The  judgment  is  affirmed.  Graves,  Bond  and 
Walker,  J  J.,  concur;  Lamm,  C.  J.,  dubitante;  Brown,  J., 
dissents ;  Faris,  J.,  not  sitting. 


JOSEPH  STEPP,  Appellant  v.  KANSAS  CITY  & 
LIBERTY  BOULEVARD  ROAD  DISTRICT. 

In   Banc,  April  13,  1914. 

For  the  reasons  stated  in  the  Embree  Case,  antCy  page  693,  the 
Judgment  in  this  case  is  affirmed. 

Appeal  from  Clay  Circuit  Court. — Hon.  Francis  H. 
Trimble,  Judge. 

Affibmed. 

M.  E.  Lawson  for  appellant. 
Clyde  Hardwicke  for  respondent. 

WOODSON,  J.— This  is  a  companion  case  of  W. 
S.  Embree  et  al.  v.  Kansas  City-Liberty  Boulevard 
Road  District  of  Clay  County,  just  decided.  [Ante,  p. 
593.] 

Each  involves  the  same  facts  and  propositions  of 
law,  and  the  rulings  in  that  case  are  controlling  in 
this;  and  for  the  reasons  there  stated,  the  judgment 
of  the  circuit  court  is  affirmed.  Graves,  Bond  and 
Walker,  J  J.,  concur;  Lamm,  C.  J.,  dubitante;  Broum, 
J.,  dissents ;  Faris,  J.,  not  sitting. 
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JAMES  M.  KLEIN,  Appellant,  v.  KINGSHIGHWAY 
ROAD  DISTRICT. 

In  Banc,  April  13»  1914. 

For  the  reasons  stated  in  Embree  v.  Kansas  City  k  Liberty 
Boulevard  Road  District,  ante,  page  693,  the  judgment  in  this 
case  is  affirmed. 

Appeal  from  New  Madrid  Circuit  Court. — Hon.  C.  B. 
Faris,  Judge. 

Affirmed. 

Gresham  <&  Moore  for  appellant. 

Henry  C.  Riley  for  respondents. 

WOODSON,  J. — This  case  is  practically  the  same 
as  that  of  W.  S.  Embree,  et  al.,  Appellants  v.  Kansas 
City-liberty  Boulevard  Road  District  of  Clay  County, 
et  al.,  Respondents,  just  decided.    [Ante,  p.  593.] 

The  parties  here  are  different  and  the  road  district 
in  this  case  is  located  in  New  Madrid  county,  but  it  was 
organized  under  the  same  article  of  the  statutes  which 
that  one  was. 

The  facts  of  that  case  and  the  law  governing  them 
are  substantially  the  same  as  they  are  in  this,  conse- 
quently the  ruling  there  must  control  here. 

The  judgment  of  the  circuit  court  is  afl&rmed. 
Graves,  Bond  and  Walker,  J  J.,  concur ;  Lamm,  C.  J., 
dubitante;  Brown,  J.,  dissents ;  Faris,  J.,  not  sitting. 
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BY  THE 


SUPEEME  COURT 

OFTH£ 

STATE  OF  MISSOURI 

AT  THE 

APEIL  TERM,  1914. 


TTARRY  TROLL,  Administrator  in  Charge  of  Estate 
of  MURDOCH  &  DICKSON,  Plaintiff  in  Error, 
V.  CITY  OP  ST.  LOUIS  et  aL 

In   Banc,   May  4,   1914. 

1.  QUIETING  TITLE:  MultifarfousneM:  BIN  of  Peace.  Notwith- 
standing in  a  suit  in  equity  to  quiet  title  an  objection  of  multi- 
fariousness may  be  raised*  since  many  persons  claiming  to  own 
land  in  severalty,  some  of  whose  titles  depend  on  limitations 
and  are  separately  asserted,  are  Joined  as  defendants,  yet  both 
sides  may  refuse  to  object  to  the  omnibus  character  of  the 
petition,  and  assume  that  such  common  relation  exists  among 
defendants,  and  such  common  interest  and  common  question 
are  involved,  that  the  equitable  doctrine  of  avoiding  a  multi- 
plicity of  suits  so  controls  the  situation  as  to  permit  a  general 
bill  of  peace. 

:2.   :   Improvements:  Laches.     Where  unimproved  land,  as 

the  result  of  a  partition  suit  brought  by  the  assignee  of  the 
administrator  of  a  partnership  which  the  title  records  do  not 
show  was  the  owner,  was  sold  many  years  ago,  and  improve- 
ments to  the  amount  of  many  thousands  of  dollars  were  made 
by  the  purchaser's  grantees  on  the  faith  of  an  established  title, 
and  the  flux  of  time  and  laches  have  been  marked,  the  gran- 
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tees'  title  ought  not  to  be  disturbed  except  for  the  gravest 
reasons  and  only  to  preserve  settled  and  indisputable  principles 
relating  to  real  property. 


2.  :   Railroad  Company  as  Defendant.     Whether  or  not 

Sec.  660,  R.  S.  1899  (Sec.  2585,  R.  S.  1909),  relating  to  a  remedy 
for  determining  and  adjudging  title  to  land,  applies  to  a  rail- 
road defendant,  which  has  long  used  the  land  for  its  trades,  is 
not  decided  in  this  case,  because  both  sides  concede  it  does 
apply,  and  the  case  was  tried  on  that  theory. 

X.  FRAUD:  Based  on  Conjecture:  Presumption  of  Honesty. 
Where  actual  fraud  is  not  made  out,  but  its  imputation  is  based 
on  conjecture,  speculation,  theory  and  lack  of  diligence,  in 
matters  in  which  the  active  participants  are  all  long  since  dead, 
including  administrators,  executors,  creditors  and  purchasers 
at  a  partition  sale,  the  presumption  of  honesty  must  be  kept  in 
view,  and  fraud  held  not  to  be  established. 

5.  LACHES:  Aided  by  Estoppel.  As  estoppel  and  laches  may 
meet  in  a  faded  line  and  overlap  at  the  edges,  existing 
elements  of  estoppel  in  pais  may  serve  as  an  aid  to  laches. 

«.  QUIETINQ  TITLE:  Estoppel:  Accepting  Benefits  of  Illegal 
Sale.  Whether  or  not  the  acceptance  of  benefits  by  the  as- 
signee for  the  benefit  of  creditors  of  a  partnership  estate  from 
the  surviving  partner  as  administrator,  will  be  held  to  estop 
the  subsequent  administrator  of  said  partnership  from  attack- 
ing the  validity  of  a  partition  sale  of  the  land  to  defendants 
in  a  suit  brought  by  such  assignee,  will  not  be  decided  where 
the  decree  of  the  chancellor  for  defendants  was  not  placed  on 
that  ground. 

7.  JURISDICTION:  Assignment  of  Partnership  Estate:  Former 
Decision:  Stare  Decisis.  The  Judgment  in  a  former  branch 
of  this  case  (State  ex  rel.  v.  Withrow,  141  Mo.  69),  holding 
that,  under  the  statutes  in  force  in  1878,  Jurisdiction  of  a  part- 
nership estate  could  not  be  transferred  from  the  probate  court 
to  the  circuit  court  by  means  of  a  voluntary  assignment  of  the 
surviving  partner  as  administrator  to  an  assignee  for  benefit 
of  creditors,  and  hence  that  the  deed  of  assignment  was  void, 
is  held  to  be  stare  decisis. 

S.  LACHES:  Definition.  The  word  laches  at  its  root  means 
laxness,  negligence,  neglect  Laches  consists  in  not  doing  some- 
thing which  a  party  might  do  and  might  reasonably  be  ex- 
pected to  do  in  the  vindication  of  his  right  It  does  not  rise 
to  the  rounded  dignity  of  estoppel,  and  yet  in  its  equitable 
application  it  borrows  from  the  doctrine  of  estoppel. 

9.  :  When  Available  as  Defense:  Variant  Circumstances. 

Laches  gives  rise  to  an  equitable  doctrine,  free  from  artificial 
or  fixed  rules,  having  regard  to  the  relation  of  the  parties 
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to  each  other  and  to  the  subject-matter,  to  be  applied  in  each 
case  in  accordance  with  its  own  peculiar  circumstances  in 
order  to  reach  substantial  Justice — ^for  instance,  where  plain- 
tiff lies  by  an  unreasonable  length  of  time  awaiting  a  rise  in 
land  or  some  future  event  to  determine  his  course,  or  where  by 
acquiescence  or  by  sleeping  upon  his  rights  he  creates  the 
belief  in  others  that  those  rights  are  abandoned,  whereby  he 
induces  them  to  act  on  such  belief,  or  where  something  has 
intervened  whereby  he  would  obtain  an  unconscionable  ad- 
vantage were  the.  relief  he  asked  granted — under  these  or  like 
conditions,  where  there  is  some  natural  justice  behind  his  claim, 
the  defense  of  laches  is  allowed,  independently  of  limitations. 

10.   :  :  Lapse  of  Time  Without  Action.    Where  the 

surviving  partner  as  administrator  of  an  insolvent  partnership, 
after  having  made  two  annual  settlements,  made  an  assignment 
of  all  the  partnership  assets  for  benefit  of  creditors,  including 
an  inventoried  interest  in  land,  whose  title  stood  of  record  in 
the  name  of  the  deceased  partner,  and  said  administrator  was 
thereafter  removed,  and  the  assignee  brought  partition  suit  in 
the  circuit  court  and  had  the  land  sold  to  a  purchaser,  who  in 
turn  sold  it,  by  parcels,  to  the  various  defendants,  who  have 
put  valuable  improvements  thereon  and  paid  the  taxes,  a  suit 
to  quiet  title  brought  by  an  administrator  de  l>oni8  non  ap- 
pointed  twenty-two   years   after   said   surviving  partner   was 
removed  and  brought  on  the  theory  that  the  circuit  court  had  no 
jurisdiction  of  said  assignment  proceedings  or  the  partition 
suit  and  the  sale  and  deed  were   in  consequence  void,  and 
brought  after  all  creditors  are  dead  or  their  claims  barred  and 
hence  for  the  benefit  of  the  heirs  of  the  deceased  partner  who 
for  twenty-five  years  have  been  $ui  juris,  should  be  held  to  be 
barred  by  laches  on  the  ground  of  neglect,  unless  to  so  hold 
would  be  to  contravene  some  stubborn  and  controlling  principle 
of  law — for  instance,  that  the  doctrine  of  laches  has  all  along 
been  suspended  by  lis  pendens  or  custodia  legis. 
Held,  by  WOODSON,  J,,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  assignment  was  void,  and  the  assignee  a 
mere  intermeddler,  by  whose  wrongful  acts  the  property 
was  diverted  from  its  legal  channels,  and  the  doctrine  of 
laches  cannot  be  invoked  by  a  wrongdoer  against  those 
upon  whom  the  law  places  no  legal  duty  to  move  in  the 
matter. 

IL  LIMITATIONS:  Based  on  Void  Deed.  Though  defendant's 
possession  began  under  a  void  deed,  void  because  bottomed  on 
a  void  judgment,  yet  the  actual,  uninterrupted,  peaceable  and 
adverse  possession  of  the  land  by  him  during  the  period  of 
time  prescribed  by  the  statute,  under  claim  of  right,  gives  him 
the  title — imless  limitation  is  suspended  by  lis  pendens  or 
custodia  legis. 
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12.  LIS  PENDENS:  Suspension  of  Laches  and  Limitations:  No 
Jurisdiction  of  Subject-Matter.  Lis  pendens  Implies  that 
the  court  had  jurisdiction  of  the  subject-matter  and  parties; 
it  implies  a  controversy  in  court  If  the  court  had  no  juris- 
diction ab  initio  of  the  subject-matter,  the  property  involyed 
was  not  in  lis  pendens,  and  the  application  of  the  doctrine  of 
laches  or  the  law  of  limitations  was  not  suspended  by  the  fact 
that  a  void  sale  in  partition  of  the  property  was  never  ap- 
proved by  the  court 

18.  CUSTODIA  LEQIS:  Title,  to  Partnership  Real  Estate:  Suspen- 
sion of  Laches  and  Limitations.  The  legal  title  to  an  aliquot 
part  of  real  estate  was  in  Dickson,  who  died,  and  his  surviving 
partner,  as  administrator,  inventoried  the  land  as  an  asset  of  the 
partnership,  and  thereafter  sold  it  by  general  assignment  for 
the  benefit  of  creditors,  and  in  pursuance  to  a  void  proceed- 
ing in  partition  in  the  circuit  court  brought  by  such  assignee 
(void  because  the  court  was  without  jurisdiction),  the  prop- 
erty was  sold  and  under  a  deed  by  the  commissioner  defendants 
entered  into  possession  and  have  been  in  possession  for  many 
years.  Held,  that  neither  the  land  nor  its  legal  or  equitable 
title  was  in  custody  of  the  probate  court  or  the  administrator; 
and  hence  neither  the  defense  of  laches  nor  of  limitations  to  a 
subsequent  administrator's  right  to  recover  the  land  was  sus- 
pended by  the  supposed  fact  of  custodia  legis,  Oustodia  legis 
involves  the  actual  domination  over  some  objective  thing  by 
the  court  It  is  that  custody  only  which  an  oflicer  has  the 
right  to  assume  over  property  by  virtue  of  legal  process.  It 
does  not  include  the  mere  controverted  right  to  possession,  but 
it  must  be  the  actual  possession  itself  in  the  officer;  and 
though  land  purchased  by  partnership  funds  be  treated  in 
equity  as  personal  property,  and  where  the  legal  title  is  vested 
in  a  deceased  partner,  the  equitable  title  is  in  the  surviving 
partner,  yet  to  obtain  the  legal  title  that  partner  (or  his 
assignee)  must  enter  a  court  of  equity,  and  not  the  probate 
court;  and,  hence  the  theory  that  the  property,  for  a  long  time 
in  the  actual  adverse  possession  of  defendants  who  have  im- 
proved it,  was  in  the  custody  of  the  probate  court  or  the  ad- 
ministrator, will  not  avail  to  suspend  or  supplant  the  de- 
fense of  laches  or  of  limitations. 

Held,  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  surviving  partner,  upon  the  death  of  the 
partner  to  whom  land  bought  with  partnership  funds  had 
been  conveyed,  at  once,  upon  his  appointment  and  quali- 
fication as  administrator  of  the  partnership  estate,  acquired 
the  title  and  possession  of  said  land,  and  upon  his  removal 
the  title  and  the  possession  (the  res)  thereafter  until  the 
appointment  of  an  administrator  de  bonis  non,  were  in 
custodia  legis  and  remained  in  possession  of  the  probate 
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court,  notwithstanding  the  illegal  attempt,  after  the  gen- 
eral  assignment  for  creditors,  to  transfer  the  whole  matter 
of  administering  the  estate  to  the  circuit  court;  and  the 
title  (whether  legal  or  equitable)  and  the  possession  (an 
administration  in  the  probate  court  being  a  proceedinfi^ 
in  rem)  being  in  custodia  legis,  limitations  did  not  begin 
.to  run  in  favor  of  those  who  entered  into  actual  adverse 
possession  under  the  void  partition  deed  until  the  appoint- 
ment of  the  administrator  de  bonis  non. 

14.  PARTNERSHIP  LAND:  Personalty  or  Realty:  LImltationa 
and  Laches.  Conceding  that  partnership  land,  of  which  the  de- 
ceased partner  held  the  legal  title,  was,  for  liquidation  and 
winding  up  purposes  personal  property  and  constructively  in 
the  possessicm  of  the  probate  court's  administrator  by  virtue 
of  that  court's  Jurisdiction,  it  was  still  real  estate  for  the  pur- 
pose of  the  application  of  the  Statute  of  Limitations  and  the 
doctrines  of  laches.  The  administrator's  equitable  title  may 
be  lost  by  limitations  by  actual  adverse  possession  or  by  laches^ 
Just  as  may  the  legal  title.  Actual  possession  is  the  live  ele- 
ment both  of  limitations  and  custodia  legis,  and  no  property 
can  be  said  to  be  in  custodia  legis  which  is  in  the  actual  poe- 
session  of  an  adverse  claimant  [WOODSON  and  BOND,  JJ.» 
dissenting,  in  an  opinion  by  WOODSON,  J.] 


Error  to  St.  Lonis  City  Circuit  Court— ff on.  W.  M. 
Kinsey,  Judge. 

Affibmed. 

John  M.  Dickson  for  plaintiff  in  error. 

(1)  Eeal  estate  and  other  property  in  possession 
of  an  administrator  is  in  possession  of  the  court.  Cowen 
V.  Mueller,  176  Mo.  98;  Bank  v.  Field,  156  Mo.  310; 
Brown  on  Jurisdiction,  sec.  54 ;  Byers  v.  McAuley,  149 
U.  S.  614;  Youley  v.  Lavender,  88  U.  S.  280.  No  per- 
son purchasing  land  in  the  custody  and  control  of  the 
court  of  competent  jurisdiction  can  assert  an  adverse 
possession  against  the  court  or  its  officer;  and  any  at- 
tempted sale  thereof  pending  the  litigation,  is  wholly 
destitute  of  effect  on  the  court's  control,  possession 
and  jurisdiction.    The  interesrin  the  realty  here  was, 
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before  and  ever  since  the  deed  to  Priest,  at  the  time 
Harrison  conveyed  to  others  and  they  to  successive 
grantees,  and  now  is  in  the  custody,  control  and  posses- 
sion of  the  probate  court  and  its  ofi&cer.  That  adminis- 
tration and  winding  up  proceeding  was  at  all  times  and 
still  is  pending.  21  Am.  &  Eng.  Ency.  Law  (2  Ed.),. 
601 ;  Bennett  on  Lis  Pendens,  p.  251.  No  person  pur- 
chasing pendente  lite  can  claim  adverse  possession  to- 
the  parties  to  the  proceeding  in  which  the  land  is  di- 
rectly involved,  while  the  suit  is  in  progress  and  un- 
til its  complete  and  final  determination;  and  the  pro- 
ceeding in  the  probate  court,  substituted  by  statute  for 
courts  of  equity  in  the  same  behalf,  was  a  proceeding 
pending,  involving  this  interest  in  land,  which  was 
subject  to  sale  and  accounting  there  in  precisely  the 
same  manner  as  would  be  a  winding  up  proceeding  in 
a  court  of  equity  jurisdiction  between  living  persons 
until  the  final  order  or  decree  therein.  The  pretended 
deed  of  Murdoch  to  Priest  was  void  and  barren  of 
effect  upon  the  title  or  jurisdiction.  Harrison  and  his 
grantees  claim  under  Priest ^s  void  deed.  Ibid.;  1  Am. 
ft  Eng.  Ency.  (2  Ed.),  818;  Hanley  v.  Gore,  4  Dana, 
133;  Bennett  on  Lis  Pendens,  p.  212.  In  support  of 
the  rule  that  no  person  purchasing  pendente  lite  can 
claim  adversely  to  the  ultimate  decree  a  court  may 
make  in  respect  of  real  estate  directly  involved  in  the 
proceeding,  or  to  rights  as  fixed  or  determined  thereby, 
see  Bailey  v.  Winn,  113  Mo.  165;  O'Reilly  v.  Nichol- 
son, 45  Mo.  166;  Turner  v.  Babb,  60  Mo.  348;  Stoddard 
V.  Myers,  8  Ohio,  203;  Mcllwrath  v.  Hollander,  73  Mo. 
113;  HoUoway  v.  HoUoway,  103  Mo.  283;  Bumham  v. 
Smith,  82  Mo.  App.  47;  21  Am.  &  Eng.  Ency.  (2  Ed.), 
647;  27  Am.  ft  Eng.  Ency.  (2  Ed.),  597;  Union  Tr. 
Co.  V.  So.  Isl.  Nav.  Co.,  130  XJ.  S.  565;  Jackson  v. 
Pearson,  60  Fed.  113;  Dodd  v.  Lea,  57  Ko.  App.  171; 
Herrington  v.  Herrington,  27  Mo.  560;  Miller  v.  Hall, 
1  Bush  (Ky.),  229;  Land  &  Cattle  Co.  v.  Miller,  152 
Fed.  21.     Neither  can  a  purchaser  pendente  lite,  or 
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while  the  land  is  in  legal  custody — that  is,  where  it  is 
either  involved  in  the  determination  of  any  suit  and 
not  in  legal  contemplation  in  custodia  legis,  or  where 
it  is  in  legal  contemplation  vn  custodia  legis,  make  any 
claim  adverse  to  the  true  owner  as  fixed  by  the  pro- 
ceeding or  decree,  or  make  any  demand  for  improve- 
ments made  and  taxes  paid ;  since  su^h  purchaser  can- 
not claim  to  be  bona-fide.  Hoole  v.  Acty.  Gen.,  28  Ala. 
190;  Cable  v.  EUis,  120  111.  136;  Asher  v.  Mitchell,  9 
HI.  App.  335;  Henderson  v.  Pickett,  4  T.  B.  Mon.  (Ky.) 
54;  Haren  v.  Adams,  8  Allen  (Mass.),  363;  Patterson 
V.  Brown,  32  N.  Y.  81;  Shand  v.  Harley,  71  N.  Y.  319; 
Harle  v.  Langdon,  60  Tex.  555;  Willie  v.  Ellis,  28  Tex. 
Civ.  App.  462;  Harm  v.  Keller,  79  Va.  415;  McGee  v. 
Johnson,  85  Va.  161.  The  proceeding  in  the  probate 
court  for  the  winding  up,  accounting  and  settlement 
of  the  partnership  estate  is  still  in  progress,  and  until 
finally  disposed  of  by  that  court  no  possession  ad- 
verse to  plaintiff  here,  or  to  the  probate  court,  can  be 
asserted.  (2)  Where  a  court  lacks  jurisdiction  over 
subject  matter,  no  consent,  express  or  implied,  no  ac- 
quiescence, no  delay,  no  estoppel  predicated  upon  such 
consent,  delay  or  acquiescence,  or  from  anything  else, 
can  give  to  such  unauthorized  proceedings  any  validity 
whatever,  or  bind,  in  any  way,  any  of  the  parties  to 
such  proceeding.  Cooley,  Const.  Lim.,  pp.  575,  576; 
Brown  on  Jurisdiction,  pp.  47,  48  and  49;  Wells  on 
Jurisdiction,  sec  66;  Hawes  on  Jurisdiction,  sees.  10, 
11;  11  Cyc.  673;  Black  on  Judgments,  sec.  217;  Black 
on  Const.  Law,  p.  426 ;  Bigelow  on  Estoppel,  206;  Fields 
V.  Maloney,  78  Mo.  176;  Bk.  v.  Doak,  75  Mo.  App.  336; 
Ladd  V.  Forsee,  163  Mo.  506;  Freeman  on  Judgments, 
sec.  117;  Fithian  v.  Monks,  43  Mo.  521;  Russell  v. 
Grant,  122  Mo.  180;  17  Am.  &  Eng.  Ency.  (2  Ed.),  p. 
1046.  (3)  In  every  partition  suit,  whether  strictly  at 
law,  under  the  statute,  or  equitable  in  its  nature,  all 
persons  having  any  interest  in  the  real  Estate  sought  to 
be  partitioned,  must  be  made  parties  plaintiff  or  de- 
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fendant,  and  if  not  so  joined,  the  proceedings  are 
wholly  void  as  to  snch  interests.  Hiles  v.  Rule,  121  Mo. 
228;  Shields  v.  Barrow,  17  How.  (U.  S.)  130;  Barney 
V.  Baltimore,  6  Wall.  284;  Freeman  on  Co-tenancy  (2 
Ed.),  sec.  463;  Holloway  v.  HoUoway,  97  Mo.  628; 
Thompson  v.  Holden,  117  Mo.  118 ;  Johnson  v.  Johnson^ 
170  Mo.  34.  (a)  The  mle  that  requires  advantage  to 
be  taken  of  defect  of  parties,  if  such  defect  appears 
on  the  face  of  the  petition,  or  by  an  answer  or  plea, 
if  it  does  not  so  appear,  has  no  application  to  partition 
suits.  Sec.  4375,  R.  S.  1899.  A  court  can  acquire 
no  jurisdiction  from  the  filing  of  a  petition  for  parti- 
tion or  by  the  service  of  summons  thereunder,  when 
the  plaintiff  is  a  total  stranger  to  the  title.  And  to 
confer  jurisdiction  upon  the  court  to  entertain  such 
suit,  or  to  make  a  decree  of  partition,  it  must  appear 
from  the  face  of  the  petition  that  the  plaintiff  has  a, 
legal  or  equitable  interest  in  the  land  and  is  in  i>osses- 
sion  as  a  joint  tenant,  tenant  in  common  or  co-parce- 
nary, in  fee,  for  life,  for  years,  or  is  a  tenant  by  the  cur- 
tesy or  in  dower.  Sec.  4373,  R.  S.  1899;  Freeman  on  Co- 
tenancy, chap.  21.  Neither  Harrison  nor  his  grantees 
can  claim  to  be  innocent  purchasers  under  the  pre- 
tended partition  proceedings,  or  to  hold  adversely  to 
plaintiff  as  purchasers  under  the  order  of  sale  therein, 
as  they  are  purchasers  pendente  lite  that  proceeding, 
and  that  proceeding  is  still  pending  and  no  final  judi- 
cial termination  thereof  has  yet  been  had.  A  purchaser 
pendente  lite  can  not  claim  that  he  holds  possession  as 
purchaser  under  an  interlocutory  order  of  sale.  He 
holds  it  subject  to  any  orders,  amendments  or  changes 
in  the  interlocutory  decree  the  court  may  make.  He 
is  a  pendente  lite  purchaser  and  the  court's  control 
of  the  cause  does  not  cease  until  the  final  judgment, 
which  is  the  approval  of  the  sale  and  the  order  of  dis- 
tribution. Collier  v.  Lead  Co.,  106  S.  W.  978.  (b) 
The  record  shows  that  Priest  did  not  by  his  petition 
disclose  that  he  had  any  interest  of  any  kind  in  the 
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land  That  he  was  a  sham  plaintiff.  By  his  petition 
he  did  not  invest  the  court  with  jurisdiction  to  adju- 
dicate, and  under  it  the  court  was  without  power  to 
decree  partition.  Wonderly  v.  Lafayette  Bk.,  150  Mo. 
635;  Argument  in  Kingston  Case,  20  How.  St.  Tr.  478; 
15  Ency.  PI.  and  Pr.  468;  Att^y-Gen.  v.  Tel.  Co.,  30 
Beavan,  287;  Baxter  v.  Baxter,  43  N.  J.  Eq.  82,  44 
N.  J.  L.  298;  Life  Ins.  Co.  v.  Lanier,  5  Fla.  110,  58 
Am.  Dec.  448;  Dix  v.  Ins.  Co.,  22  111.  272;  Shoemaker 
V.  Grant,  36  Ind.  175;  Townsend  v.  Townsend,  5  Hare, 
127;  Stoddard  v.  Mix,  14  Conn.  12;  Story,  Eq. 
PL,  sec.  259;  Story,  Eq.,  sees.  256,  262;  1  Beach, 
Eq.  105;  Sec.  4373,  E.  S.  1899;  Freeman  on  Co- 
tenancy, chap.  21;  2  Hughes  Proc.  772;  Johnson 
y.  Johnson,  170  Mo.  34.  (c)  The  record  shows  that 
the  interlocutory  decree  rendered  was  of  date  April 
9, 1875,  before  the  death  of  Benick  was  suggested.  It 
further  shows  that  the  court  adjudged  at  that  time 
that  Eenick  had  parted  with  his  interest  in  the  land 
to  Oliver  D.  Filley  before  suit  brought.  If  it  had 
power  to  so  determine,  then  it  ceased  to  have  jurisdic- 
tion to  decree  partition,  as  Benick  was  the  only  real 
plaintiff  stating  an  interest  in  the  land,  and  upon  such 
finding  the  only  power  in  the  court  was  to  dismiss  the 
proceeding.  Ibid. ;  Hiles  v.  Rule,  49  Mo.  Ap]^.  628, 121 
Mo.  248;  Sec.  761,  E.  S.  1899.  (d)  K  the  foregoing 
propositions  are  true,  then  the  court's  duty  in  the  par- 
tition suit  yet  awaits  it,  viz.,  to  set  aside  all  orders, 
judgments  and  decrees  it  assumed  to  enter,  either  after 
the  date  of  its  finding  that  Benick,  the  only  real  plain- 
tiff stating  an  interest  in  his  petition,  had  in  fact 
parted  with  his  interest  before  suit  brought,  or  after 
the  suggestion  of  death,  showing  he  died  before  the 
submission  and  interlocutory  decree.  All  such  are  nec- 
essarily void,  and  after  setting  them  aside  the  cause  is 
still  pending,  awaiting  dismissal.  Windsor  v.  McVeigh, 
93  U.  S.  274;  Keele  v.  Keele,  118  Mo.  App.  262.  (4) 
Priest  was  not  the  legal  successor  of  Murdoch,  de- 
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rived  no  title  or  interest  in  the  assets  by  his  deed. 
By  said  deed  and  Priest's  qualification  thereunder  the 
jurisdiction  of  the  circuit  court  over  the  estate  and 
the  accounting  did  not  attach.  The  assignment  being 
void  and  creating  no  assignment  of  which  the  circuit 
court  could  take  jurisdiction,  and  the  deed  leaving  the 
estate  in  the  probate  court  with  the  jurisdiction  of  that 
tribunal  unimpaired,  the  whole  pretended  accounting 
in  the  circuit  court  was  void,  and  no  court  could  con- 
sider any  pretended  accounting  there  or  any  single 
item  of  any  account  there  for  the  purpose  of  changing, 
modifying  or  in  any  way  affecting  the  true  accounting 
already  begun  in  the  probate  court.  Everything  done 
in  any  proceeding  under  the  assignment  in  the  circuit 
court  was  outside  of  that  court's  jurisdiction.  Hence 
Priest  was  in  no  sense  whatever  a  representative  of 
the  estate  of  Murdoch  &  Dickson,  and  whatever  he 
did  and  whatever  transactions  he  had  with  others,  and 
whatever  the  circuit  court,  in  its  usurpations  attempted 
to  do  with  reference  to  this  estate,  were  the  acts  of 
strangers  to  the  title  and  jurisdiction  and  res  inter 
alios  acta  alteri  nocere  non  debet.  The  exclusive  ju- 
risdiction over  the  partnership  accounting  being  fixed 
in  the  probate  court,  that  court  alone  can  determine 
what  claim  presented  or  what  payments  made  shall  be 
charges  against  the  estate  both  in  respect  of  any  such 
credits  sought  by  Murdoch  in  his  settlement  with  his 
successor,  or  in  respect  of  any  such  credits  asked  by 
Murdoch's  successor  in  his  settlements.  These  things 
are  involved  in  the  accounting,  and  are  factors  in  the 
determination  of  the  final  balance  chargeable  against 
the  estate's  proper  representative,  which  is  for  the 
probate  court  alone.  The*  estate  must  be  accounted 
for  there,  not  here.  Eichardson  v.  Withrow,  141  Mo. 
€9;  Ensworth  v.  Curd,  68  Mo.  285;  Caldwell  v.  Haw- 
kins, 75  Mo.  453;  1  Werner's  Am.  Law  of  Adm.,  sec. 
130 ;  Barnes  v.  Stanley,  95  Mo.  App.  688 ;  Bell  v.  McCoy, 
135  Mo.  552;  Eoberts  v.  Hendrickson,  75  Mo.  App.  484. 
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Charles  W.  Bates  and  Benjamin  H.  Charles  for 
the  City  of  St.  Louis,  defendant  in  error. 

(1)  Where  a  judgment  is  irregular  in  form  it  should 
be  modified  on  application  so  as  to  conform  to  the  ju- 
dicial intention  as  expressed  in  the  findings,  (a)  This 
may  be  done  at  any  time  by  the  trial  court,  but  cer- 
tainly within  the  term  at  which  the  judgment  is  ren- 
dered. 1  Freeman  on  Judgments  (4  Ed.),  sees.  69,  70; 
Neenan  v.  St.  Joseph,  126  Mo.  89.  (b)  Or,  the  correc- 
tion may  be  made  on  appeal  by  the  Supreme  Court. 
Pockman  v.  Meatt,  49  Mo.  345;  Weil  v.  Simmons,  66  Mo. 
619;  Stotler  v.  Railroad,  200  Mo.  150;  R.  S.  1899,  sees. 
865,  660,  672,  673.  (2)  Both  with  respect  to  the  four 
streets  in  question  and  also  with  respect  to  the  wharf 
the  city  clearly  established  its  title  by  prescription,  a 
fee  simple  title  with  respect  to  the  public  uses  of  the 
street  and  a  fee  simple  title  with  respect  to  the  land 
itself  in  the  tract  lying  along  the  river  called  the  Wharf. 
The  trial  court  so  found  and  intended  so  to  decree.  (3) 
A  prescription  presupposes  a  grant.  United  States  v. 
Chaves,  159  U.  S.  452;  United  States  v.  Devereux,  90 
Fed.  187;  2  Blackstone  (Cooley),  p.  264,  and  note  3;* 
Washburn  on  Easements  and  Servitudes  (4  Ed.),  pp. 
32,  33,  124,  125.  Even  at  the  time  of  the  issuance  of 
the  Brazeau  or  Maguire  patent  in  1862  the  city  had  a 
title  then  perfect  by  prescription,  which  will  be  pre- 
sumed to  have  issued  regularly  from  the  Government 
of  the  United  States.  That  patent  related  back  to 
the  date  of  the  original  grant.  United  States  v.  Bag- 
nell,  102  C.  C.  A.  246.  That  such  title  actually  existed 
is  evidenced  by  the  conduct  of  the  parties  through  all 
the  Maguire-Tyler  litigatioli  both  then  and  subse- 
quently pending.  The  city  was  never  made  a  party 
thereto.  (4)  No  one  has  iever  paid  any  taxes  on  these 
streets  or  on  the  wharf,  either  to  the  city  or  to  the 
State.  (5)  The  trustees  under  Dickson's  will  are 
barred  by  adverse  possession.    Their  cestuis  que  trt^t 
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are  therefore  also  barred.  Walton  v.  Ketchum,  147 
Mo.  219;  Schiflfman  v.  Schmidt,  154  Mo.  213;  B.  S. 
1899,  sec.  4262.  (6)  The  title  of  the  city  in  the  streets 
and  the  wharf  antedates  the  title  of  any  of  the  other 
parties  to  this  suit  with  respect  to  any  of  the  prop- 
erty other  than  the  streets  and  wharf;  but  even  if  it 
did  not,  the  plaintiff  and  the  cestuis  que  trust  would  be 
barred  by  their  own  laches.  Bauserman  v.  Blunt,  147 
U-  S.  659;  Goodson  v.  Goodson,  140  Mo.  217;  Lenox  v. 
Harrison,  88  Mo.  497;  Loomis  v.  Railroad,  165  Mo. 
495.  (7)  The  running  of  the  Statute  of  Limitations 
is  not  suspended  by  reason  of  any  vacancy  in  the  ad- 
ministratorship. Griesel  v.  Jones,  123  Mo.  App.  45; 
Schlueter  v.  Albert,  39  Mo.  App.  154 ;  Stanton  v.  Gib- 
bons, 103  Mo.  App.  264.  (8)  The  thirty-year  Statute 
of  Limitations  also  is  an  absolute  bar  to  the  claim  of 
the  plaintiff.  Laws  1874,  pp.  118, 119;  R.  S.  1899,  sec. 
4268;  Collins  v.  Pease,  146  Mo.  135;  Mansfield  v.  Pol- 
lock, 74  Mo.  185;  Fairbanks  v.  Long,  91  Mo.  628;  De- 
Hatne  v.  Edmonds,  200  Mo.  246;  Campbell  v.  Greer, 
209  Mo.  199. 

IS.  T.  AUen,  C.  B.  AUen,  Perry  P.  Taylor,  George 
W.  Lubke,  and  Nagel  S  Kirby  for  certain  other  de- 
fendants in  error. 

(1)  The  probate  court  never  had  any  jurisdiction 
over  the  equitable  interest  here  in  controversy.  Eas- 
ton  V.  Courtwright,  84  Mo.  27;  Crook  v.  Tull,  111  Mo. 
283;  Hargadine  v.  Gibbons,  114  Mo.  561;  State  ex  rel. 
V.  Withrow,  141  Mo.  82;  Meriwether  v.  Railroad,  128 
Mo.  App.  658.  (2)  When  the  Statute  of  Limitations 
has  begun  to  run  against  an  administrator,  a  vacancy 
in  the  administration  does  not  suspend  its  operation; 
so  that,  if  the  original  administrator  would  have  been 
barred,  the  administrator  de  bonis  non  is  equally 
barred.  Collins  v.  Bradford,  1  Strobhart  (S.  C),  25; 
Campbell  v.  Wilson,  13  Dist.  of  Col.  (2  Mackey  Sup. 
Ct.)  497;  Hoskins  v.  Miller,  2  Dev.  360;  Ried's  Adm'r 
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V.  Minell  Co,,  30  Ala.  64;  Underbill  v.  Ins,  Co.,  67  Ala. 
451;  Manly  v,  Kidd,  33  Miss.  141;  Schlueter  v.  Albert, 
39  Mo.  App.  154;  Stanton  v.  Gibbons,  103  Mo.  App.  264; 
Griesel  v.  Jones,  123  Mo.  App.  45,  The  statute  began 
to  run  when  Priest  took  possession  (Oct.  1873)  and  he 
was  in  possession  (Dec.  1st,  1873)  when  he  filed  his 
appraisement.  At  both  of  these  times  Murdoch  was 
still  administrator  of  the  partnership  estate.  (3)  It 
was  the  duty  of  Eads  and  Bates,  as  trustees  under 
Dickson's  will,  to  protect  the  legal  title  which  was 
vested  in  them.  If  they  became  barred  by  the  adverse 
possession  of  Edwin  Harrison,  beginning  Aug.  4tliy 
1875,  and  ripening  into  title  Aug.  4th,  1885,  their  cestuis 
que  trust  were  also  barred.  Walton  v.  Ketchum,  147 
Mo.  219;  Schiffman  v.  Schmidt,  154  Mo.  213;  Simpson 
V.  Erisner,  155  Mo.  163.  (4)  Section  4262,  R  S. 
1899,  not  only  bars  action  but  confers  title.  Barton 
V.  Bull,  168  Mo.  633;  Stevens  v.  Martin,  168  Mo.  407; 
Scannell  v.  Am.  Soda  F.  Co.,  161  Mo.  618;  Quick  v. 
Buf  e,  164  Mo.  412 ;  Bank  v.  Evans,  51  Mo.  347 ;  Franklin 
V.  Cunningham,  187  Mo.  196;  Wbitaker  v.  Whitaker, 
157  Mo.  343.  (5)  The  judgment  and  decree  based  upon 
the  ground  of  laches,  without  regard  to  the  defense  of 
adverse  i>ossession,  are  amply  sustained  by  the  author- 
ities. Goodson  V.  Goodson,  140  Mo.  217 ;  Lenox  v.  Har- 
rison, 88  Mo,  497;  Bauserman  v.  Blunt,  147  U.  S.  647; 
Swan  V.  Thompson,  36  Mo.  App.  155;  Weinerth  v. 
Trendley,  39  Mo.  App.  333;  Gunby  v.  Brow,  86  Mo.  253 ; 
Loomis  V.  Railroad,  165  Mo.  495;  Shelton  v.  Horrell, 
134  S.  W.  988.  (6)  Whether  or  not  Harrison  was 
acting  in  good  faith  in  taking  possession  of  the  **Bra- 
zeau"  tract,  is  immaterial.  Wilkerson  v.  Filers,  114 
Mo.  253.  (7)  The  so-called  partner's  lien  is  not  a 
specific  lien  or  a  direct  trust.  Hollins  v.  Coal  &  Iron 
Co.,  150  U.  S.  371.  (8)  Lis  pendens  only  exists  where 
the  court  in  which  the  lis  is  pending  has  jurisdiction 
over  both  the  subject  matter  of  the  lis  and  the  parties 
to  the  Us.    Herrington  v,  Herrington,  27  Mo.  562.    A 


Digitized  by 


Google 


VOL,  257,  APRIL  TERM,  1914,  639 

Troll  V.  St  Louis. 

voluntary  abandonment  or  discontinuance  of  the  ac- 
tion destroys  the  lis  pendens.  Bristow  v.  Thackston, 
187  Mo.  347;  Fox  v.  Reeder,  28  Ohio  St.  181.  (9^  Im- 
plications of  fraud  ought  not  to  be  regarded  respect- 
ing Murdoch,  Priest,  Eads  and  Bates  and  Harrison, 
after  the  death  of  all  of  them.  Hammond  v.  Hopkins, 
143  U.  S.  224;  Goodson  v.  Goodson,  140  Mo.  217. 

LAMM,  C.  J.— This  suit  is  under  former  section 
650  (now  2535)  to  try  and  determine  title  to  real  estate 
in  the  city  of  St.  Louis.  The  pleadings  cover  seventy- 
nine  pages  of  print.  Absent  any  question  raised  on 
their  sufficiency,  we  shall  not  reproduce  even  a  sum- 
mary of  them.  Presently  something  more  will  be  said 
of  them.  For  present  purposes  it  will  do  to  say  that 
they  are  in  scope  and  object  sufficient  to  raise  the  prop- 
ositions discussed  by  counsel. 

Dates  are  of  significance.  In  1871  Charles  K.  Dick- 
son and  John  J.  Murdoch  were  and  for  a  score  or  more 
of  years  had  been  partners  in  St.  Louis  dealing  under 
the  firm  name  and  style  of  Murdoch  &  Dickson.  Pos- 
sibly they  were  general  partners  as  real  estate  dealers, 
but  the  scope  of  the  partnership  is  not  dear.  In  1871 
Dickson  died,  and  Murdoch,  as  surviving  partner,  took 
upon  himself  the  burden  of  administering  upon  the 
partnership  estate  under  the  auspices  of  the  probate 
court,  giving  a  bond  therein  in  the  penal  sum  of  $125,- 
000.  In  1873  Murdoch,  having  theretofore  made  two 
elaborate  settlements  in  that  court,  as  surviving  part- 
ner made  a  statutory  deed  of  assignment  of  the  part- 
nership assets  to  one  John  G.  Priest  for  the  benefit  of 
creditors  of  Murdoch  &  Dickson.  Subsequently  in  that 
same  year,  failiug  to  obey  an  order  of  the  court  to  give 
an  additional  bond  as  surviving  partner,  he  was  re- 
moved.  From  the  record  facts  before  us,  we  have  no 
doubt  the  firm  owed  in  excess  of  its  assets  and  was 
insolvent.  "We  take  judicial  notice  of  the  historical 
fact  that  the  times  were  ones  of  severe  financial  de- 
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pression  and  falling  prices.  Among  the  firm's  liabil- 
ities of  over  two  hundred  thousand  dollars  was  a  lia- 
bility of  over  eighty  thousand  dollars  to  Dickson,  and 
one  of  thirty-four  thousand  to  Eads,  and  one  of  about 
five  thousand  to  Barton  Bates,  trustee.  Dickson  died 
testate,  his  will  nominating  Barton  Bates  and  James 
B.  Eads,  two  of  his  friends,  as  executors.  It  also  cre- 
ated a  trust  in  the  residue  and  remainder  of  his  estate 
and  they  were  nominated  trustees  of  the  trust  estate. 
There  were  excluded  from  this  **  residue  and  remain- 
der''  only  an  annuity  to  his  sister  and  his  mansion 
liouse  and  grounds  and  personal  property  in  and  about 
ihe  same  and  appurtenances  to  that  establishment,  de- 
vised to  his  wife  absolutely.  They  qualified  as  execu- 
tors, and  in  1890  settled  finally  his  individual  estate 
and  were  discharged,  the  final  judgment  in  that  mat- 
ter showing  Dickson's  individual  estate  indebted  to 
them  the  rise  of  $46,000.  Eads  and  Bates  are  both  long 
since  dead  and  so  far  as  we  can  see  never  collected 
aught  of  that  sum.  The  history  of  the  trust  is  not 
•disclosed.  These  same  executors  were  sureties  on  the 
bond  of  John  J.  Murdoch  as  surviving  partner  of  the 
firm  of  Murdoch  &  Dickson. 

For  twenty-two  years,  to-wit,  1873  to  1895,  no  steps 
w^ere  taken  in  the  probate  court  by  anyone  interested 
to  appoint  a  successor  for  Murdoch  as  administrator 
of  the  partnership  estate,  nor  was  an  entry  made  by 
the  court.  In  August  of  that  year,  to-wit,  1895,  the 
vridow  and  children  of  Dickson  filed  a  petition  in  the 
probate  court  **In  the  matter  of  Murdoch  &  Dickson,'* 
praying  that  Richardson,  public  administrator,  take 
charge  of  the  estate  of  Murdoch  &  Dickson.  This 
prayer  was  granted,  and  an  order  was  made  that  Rich- 
ardson take  charge  and  custody  of  all  the  estate  of  the 
late  firm  remaining  unadministered.  Later  in  that 
year  said  Richardson  was  appointed  administrator  d. 
Jb.  n.  c.  t.  a.  of  the  individual  estate  of  Dickson, 
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Going  back  to  pick  up  the  thread  of  the  assign- 
ment, in  the  meantime  Priest  as  assignee  proceeded 
with  his  assignment,  collecting  assets,  allowing  claims, 
disbursing  moneys,  and  in  1874,  joining  with  himself 
one  Renick,  he  sued  John  Maguire  and,  say,  seventy 
other  defendants  in  the  St.  Louis  Circuit  Court  in  par- 
tition, claiming  as  assignee  a  one  thirty-second  interest 
in  a  tract  of  land  known  as  the  Brazeau  Reservation 
located  on  the  west  bank  of  the  Mississippi  river  and 
of  an  area  of  four  by  four  arpents.  (Note:  This  Bra- 
zeau Reservation,  or  rather  this  one  thirty-second  part 
thereof,  is  the  subject-matter  of  the  instant  suit.)  The 
defendants  in  that  partition  suit  were  said  Eads  and 
Bates  as  executors  and  trustees  of  Dickson,  the  widow 
and  children  of  said  Dickson,  members  of  such  families 
as  the  Harrisons,  the  Clemens,  the  Hameys,  the  Valles, 
the  Chouteaus,  the  FiUeys,  the  Lindells,  Judge  William 
B.  Napton  and  many  others.  In  1875  such  steps  were 
taken  in  that  suit  as  resulted  in  a  partition  sale  of  the 
Brazeau  Reservation,  it  being  divided  by  order  of  the 
court  into  lots,  blocks,  streets  and  alleys  prior  to  the 
sale.  At  that  sale,  made  en  masse,  EdwiiT  Harrison 
purchased  the  whole  tract  for  about  $120,000.  The 
sale  was  reported,  approved  and  a  deed  made  to  him. 
It  seems  objections  were  made  to  the  sale  by  Priest, 
assignee,  which  resulted  in  his  getting  from  the  pur- 
chaser the  rise  of  seven  thousand  dollars  for  the  Mur- 
doch &  Dickson  interest,  instead  of  the  rise  of  three 
thousand  dollars  as  a  pro  rata  would  have  given  him 
at  the  outset.  Presently  in  the  same  year  Harrison  en- 
tered into  possession  under  that  purchase  and  deed, 
afterwards  from  time  to  time  conveying  parts  of  the 
tract  (by  lot  and  block  descriptions)  to  different 
grantees  at  sundry  times ;  as  we  understand  it,  the  parts 
so  conveyed  were  much  the  greater  part  of  the  whole 
tract.  The  grantees  under  his  conveyances  severally 
entered  into  immediate  possession  and  severally  spent 
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great  sums  of  money,  some  in  tracks  and  railroad  bet- 
terments, some  in  buildings  and  improvements.  Prom 
1875  down  to  this  day,  Harrison  (during  his  lifetime) 
and  his  several  vendees  and  subvendees  (defendants 
here)  have  been  in  actual,  open,  notorious,  continuous, 
peaceable  and  adverse  possession  of  the  respective 
parts  of  the  Brazeau  Reservation  conveyed  to  them 
as  aforesaid  and  this  possession  was  taken  and  has 
been  continued  under  a  claim  of  exclusive  right  and 
title.  They  have  paid  all  taxes,  estimated  at  a  great 
sum.  Neither  the  Dickson  heirs  as  remote  beneficia- 
ries in  the  Murdoch  &  Dickson  partnership  estate,  nor 
the  executors  or  trustees  under  Dickson's  will,  holding 
the  legal  title  thereunder,  nor  Murdoch,  nor  his  heirs, 
remote  beneficiaries,  nor  the  creditors  of  Murdoch  & 
Dickson  (near  beneficiaries),  nor  anyone  standing  in 
their  shoes,  nor  representing  them,  have  been  in  pos- 
session of  any  part  of  said  Brazeau  Reservation  since 
1875,  or  ever,  on  this  record,  directly  complained  in 
court  of  that  partition  sale  till  1904.  Shortly  after  ob- 
taining his  partition  deed,  Edwin  Harrison  executed 
and  recorded  a  declaration  of  trust  showing  his  pur- 
chase to  be  in  his  own  behalf  and  in  behalf  of  certain 
of  his  co-defendants  in  the  partition  suit,  and  that  he 
held  title  as  trustee.  After  being  sued  in  the  instant 
case  he  died,  and  defendant,  St.  Louis  Trust  Company, 
became  his  successor  in  trust  and  took  and  held  pos- 
session of  the  remaining  unsold  part  of  the  Brazeau 
Reservation. 

In  1897,  two  years  after  his  appointment,  Richard- 
son sued  out  of  this  court  a  preliminary  rule  in  pro- 
hibition (141  Mo.  69)  directed  against  the  several 
judges  of  the  circuit  court  of  the  city  of  St.  Louis,  cit- 
ing them  to  show  cause  why  they  were  assuming  to 
exercise  jurisdiction  of  the  Murdoch  &  Dickson  part- 
nership estate  under  the  Priest  assignment.  On  a  re- 
turn coming  in,  a  peremptory  writ  issued  on  the  judg- 
ment of  a  divided  court  holding  the  deed  to  Priest  void, 
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forbidding  any  further  exercise  of  jurisdiction  in  the 
circuit  court  over  the  assigned  estate,  on  the  ground 
the  probate  and  not  the  circuit  court  had  jurisdiction. 
Harrison  and  none  of  those  claiming  under  him  (de- 
fendants here)  were  parties  to  that  suit,  nor  were 
any  of  their  present  defenses  within  the  scope  of  the 
pleadings,  nor  were  they  directly  adjiidged.  What  re- 
mained of  the  estate  of  Murdoch  &  Dickson  does  not 
appear,  but  it  does  appear  that  Priest  took  possession 
of  assets  valued  at  $40,000  (141  Mo.  1.  c.  72)  and  that 
when  he  applied  for  his  discharge  in  1888,  he  admitted 
the  possession  of  $2,911  and  some  cents,  which  amount 
was  increased  on  appeal  to  $9,632,  and  some  cents 
{Ibid.,  p.  72.  Vide,  also.  In  re  Assignment  of  Murdoch  & 
Dickson,  129  Mo.  488, where  the  record  of  a  loosely  man- 
aged estate  may  be  read).  It  also  appears  that  Rich- 
ardson, administrator,  came  into  possession  of  over 
$600.  At  a  certain  time  Priest  died,  whether  before  or 
after  the  prohibition  is  not  clear,  but,  having  reported 
to  the  circuit  court  his  proceedings  as  assignee  at  de- 
layed intervals,  we  infer  he  never  paid  over  the  amount 
found  due  creditors,  though  it  does  appear  from  this 
record  that  he  charged  himself  with  and  disbursed  the 
rise  of  $7000,  the  amount  realized  for  the  Murdoch  & 
Dickson  estate  at  the  partition  sale. 

In  July,  1904,  seven  years  more  having  passed, 
Richardson  brought  the  instant  suit  against  the  city 
of  St.  Louis  (said  city  claiming  title  to  certain  streets 
and  a  certain  wharf)  and  against  Harrison,  and,  as 
said,  against  an  aggregation  of  individuals  and  corpo- 
rations claiming  title  under  conveyances  under  the 
Harrison  partition  title — several  of  them  railroad  com- 
panies occupying  their  several  portions  with  their 
tracks,  others  manufacturing  companies  occupying 
their  several  portions  with  their  plants.  He  also  made 
the  widow  and  children  of  Dickson  parties  defendant. 

After  the  cause  came  into  this  court  one  of  the 
Dickson  children,  John  M.,  died,  and  his  widow,  Emma, 
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executrix  of  his  last  will,  entered  her  appearance  and 
was  substituted  in  his  place.  While  the  case  was  pend- 
ing below  Richardson  was  removed  as  administrator 
in  charge  and  his  successor  in  office,  Harry  Troll,  was 
substituted  as  plaintiff.  The  Mississippi  Valley  Trust 
Company  and  Wiggins  Ferry  Company,  two  of  de- 
fendants, bought  their  peace  and  the  cause  was  dis- 
missed as  to  them. 

The  trial  court  found  for  defendants  and  plaintiff 
sued  out  a  writ  of  error  in  this  court.  For  convenience 
we  will  refer  to  Troll  as  plaintiff  instead  of  plaintiff- 
in-error  and  to  defendants-in-error  as  defendants. 

There  was  not  a  vestige  of  record  title  to  any  i>art 
of  the  Brazeau  Reservation  in  the  names  of  the  two 
members  of  the  partnership  of  Murdoch  &  Dickson  by 
any  conveyance.  To  the  contrary,  on  September  20, 
1852,  by  a  deed  then  spread  of  record,  Dickson  for  a 
consideration  of  $3750,  acquired  a  one-twelfth  interest 
of  one  Maguire's  three-fourths  interest  in  that  tract, 
thereby  putting  a  one-sixteenth  interest  in  him.  In 
1866  Dickson,  one  Renick  and  one  Peterson  and  their 
wives  (why  Peterson  and  Renick  joined  does  not  ap- 
pear) conveyed  to  O.  D.  Filley  (by  deed  spread  of 
record  in  February,  1874,  and  reciting  a  consideration 
of  $6,000)  a  one-half  interest  in  the  one-sixteenth  in- 
terest Dickson  got  from  Maguire,  thus  leaving  a  one- 
thirty-second  interest  remaining  in  him  of  record.  The 
deed  from  Maguire  to  Dickson  in  1852  made  no  ref- 
erence to  Murdoch  or  to  the  firm  of  Murdoch  &  Dick- 
son, but  put  a  straight  legal  title  in  Dickson  as  an 
individual.  The  first  time  or  place  that  the  firm  of 
Murdoch  &  Dickson  appears  in  this  record  as  owning 
Dickson's  interest  in  th^  Brazeau  Reservation  is  in 
the  inventory  of  the  partnership  estate  filed  by  Mur- 
doch in  the  probate  court  in  1871.  It  is  there  referred 
to  as  a  one  thirty-second  part  of  the  John  Maguire 
tract  of  land  in  the  northern  part  of  St.  Louis  **  being 
the  same  premises  now  in  dispute  between  John  Ma- 
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guire  and  Mary  Tyler"  (of  which  more  presently). 
Lot  1873  Murdoch  had  it  appraised  with  other  real 
estate  and  assets  and  its  value  was  estimated  at  $10,- 
000,  now  swollen  by  the  outlays  of  others  and  increase 
of  real  estate  values  to  a  great  sum.  The  instant  case 
proceeds  on  the  theory  on  all  sides  that  it  actually  and 
in  truth  was  an  asset  of  the  partnership  of  Murdoch  & 
Dickson,  although  the  legal  title  was  in  Dickson  indi- 
vidually. The  Priest  partition  suit  proceeded  on  the 
theory  that  the  firm  owned  the  equitable  title  in  that 
one  thirty-second  interest  in  the  Brazeau  tract  and 
that  the  legal  title  passed  by  Dickson's  will  to  Bates 
and  Eads,  executors  and  trustees  under  that  instru- 
ment; and  one  main  object  of  that  suit  was  to  clear  up 
the  title  and  perfect  it  so  that  both  the  legal  and  equi- 
table title  might  unite  and  pass  by  the  partition  sale. 

Li  brief,  the  theory  of  the  petition  in  the  instant 
case  to  quiet  title  is  that  the  equitable  partnership 
interest  or  equitable  right  of  Murdoch  &  Dickson  be- 
came, in  the  eye  of  the  law,  personal  property  for  wind- 
ing up  purposes  and  by  operation  of  law  passed  to 
Bichardson  as  administrator  and  thence  to  Troll  his 
successor. 

In  a  nutshell,  the  separate  defenses  of  the  several 
defendants,  mutatis  mutandis,  are  limitation,  laches, 
and  estoppel.  There  are  side  or  subsidiary  contentions 
in  this  answer  or  that,  but  the  foregoing  covers  them 
all  for  our  purposes. 

By  way  of  reply  to  such  defenses  plaintiff  pleaded 
facts  upon  which  his  learned  counsel  base  the  conten- 
tion that  the  one  thirty-second  interest  in  the  Brazeau 
tract  was,  at  all  times  after  Murdoch  gave  bond  as 
surviving  partner,  in  the  custody  of  the  law,  within 
the  jurisdiction  of  the  probate  court,  came  within  the 
scope  of  the  doctrine  of  lis  pendens,  and,  hence,  nei- 
ther laches  nor  any  statute  of  limitation  constituted 
a  defense.  The  replies  pleaded  other  facts  avoiding, 
it  is  claimed,  the  application  of  any  estoppel. 
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The  trial  court  passed  the  question  of  estoppel 
suh  silentio  and  found  for  defendants  on  limitation 
and  laches,  and  plaintiff,  as  said,  brought  error. 

The  city  of  St.  Louis,  not  satisfied  with  the  form 
of  the  decree,  appealed  to  correct  it.  Its  appeal  is 
pending  as  a  separate  case  and  will  not  be  further 
noticed  in  this  opinion. 

Any  further  record  facts,  deemed  by  us  necessary 
to  a  determination  of  material  questions  in  judgment, 
will  appear  in  due  course  in  connection  with  a  discus- 
sion of  those  questions. 

We  will  not  follow  the  heads  or  subheads  of  the 
aggregation  of  briefs,  but  will  put  our  rulings  under 
heads  adopted  by  ourselves  and  the  propositions  there 
announced  will  dispose  of  those  contentions  we  deem 
vital. 

/.  Of  a  foreword  as  a  foreground  (and  herein  of 
the  pleadings  and  the  history  of  the  Brazeau  Reserva- 
tion) and  certain  general  observations. 

(a)  No  question  of  multifariousness  was  raised 
below  or  is  raised  here  by  defendants'  counsel  and  none 
of  a  misjoinder  of  parties  defendant.  Hence  if  the 
_  .  .,   .  cause  be  one  in  equity  we  are  not  called 

upon  to  say  whether  the  petition  was 
open  to  attack  below  for  multifariousness.  Or,  if  it 
be  at  law,  then,  by  the  same  token,  we  are  not  called 
upon  to  say  whether  it  was  open  to  attack  below  for 
misjoinder  of  parties  defendant.  We  say  so  much  to 
avoid  misunderstanding  and  confusing  good  practice; 
for  in  Peniston  v.  Press  Brick  Co.,  234  Mo.  698,  and 
Chaput  V.  Bock,  224  Mo.  73,  many  defendants  claim- 
ing to  own  distinct  tracts  in  severalty  (as  here)  whose 
titles  depended  in  part  at  least  on  limitations  (and 
were  separately  asserted,  as  here)  objected  to  the  om- 
nibus character  of  the  petitions  and  their  objections 
were  allowed  as  fatal  in  suits  directed  (as  here)  to 
clear  up  and  adjudge  title  under  former  section  650. 
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The  doctrines  of  the  Peniston  and  Chaput  cases  we  ad- 
here to;  but  we  shall  assume  (without  deciding)  that 
learned  counsel  on  both  sides  considered  the  instant 
case  as  one  in  equity  and  that  there  was  such  common 
relation  between  defendants,  and  such  common  inter- 
est or  conmion  question  involved,  that  the  equitable 
doctrine  of  avoiding  a  multiplicity  of  suits  so  con- 
trolled the  situation  as  to  permit  a  general  bill  of  peace. 
[Vide  the  Peniston  case,  supra,  p.  712.]  That  view  of 
it  reflects  credit  on  counsel;  for  it,  we  /tope,  permits 
squabbles  over  the  Brazeau  Reservation  (that  in  one 
form  or  another  have  been  on  the  carpet  in  State  and 
Federal  jurisdictions  for  nearly  a  century)  to  be  finally 
cut  oflf  and  set  at  rest  at  one  judicial  stroke.  Debet 
esse  finis  litium.  We  say  one  judicial  stroke,  not 
unmindful  that  it  has  always  been  taken  for  evil  that 
a  bad  emperor,  Caligula,  once  wished  all  the  necks  of 
Rome  made  into  one  for  his  decapitation  by-ends,  and 
is  claimed  by  some  jocose  persons  to  be  the  putative 
father  of  the  **one  stroke'^  theory.  The  doctrine  of 
uniting  claims  of  a  certain  kind  against  sundry  indi- 
viduals to  avoid  a  multiplicity  of  suits  is  a  sensible  de- 
vice of  equity,  applicable  here.  We  use  the  word 
^'hope'*  above,  not  unmindful  of  the  conceit  that  (may- 
be) hope  is  not  permitted  to  ** spring  eternal'^  in  ju- 
dicial breasts  as  Pope  says  it  does  in  others,  and  that 
(maybe)  if  it  does  so  spring  it  is  subject  to  the  same 
sad  limitation,  to- wit,  that  **man  never  is,  but  always 
to  be  blest.'' 

(b)  And  this  paves  the  way  to  fetch  a  small  com- 
pass on  the  remarkable  history  of  the  litigation  over 
the  Brazeau  Reservation,  in  which  counsel  such  as 

Ewing,  Carlisle,  Gushing,  Blair,  Krum, 
Brwea^u''^  Hill,  Glover,  Shepley,  Gamble,  Geyer,  at 
ReMrvation.      one  time  or  another,  only  memories  now, 

appeared  at  the  bar  and  the  judgments 
fell  from  such  judges  as  Catron,  Taney,  Clifford,  Nap- 
ton,  Scott  and  Wagner,  all  gathered  to  their  fathers. 
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When  George  Washington  had  yet  a  lustrum  of 
life  left  to  him,  to-wit,  in  1794,  Don  Zenon  Trudeau, 
Spanish  lieutenant-governor  of  Upper  Louisiana,  **  con- 
ceded'' to  Joseph  Brazeau  out  of  the  ** royal  domains'' 
a  tract  of  four  by  twenty  arpents  on  the  Mississippi 
river  about  two  miles  from  **the  town  of  St.  Louis," 
a  tract  lying  alongside  the  concession  and  survey 
of  a  ''free  mulatress,"  Esther.  [84  U.  S.  1.  c. 
293.]  An  arpent  is  a  land  measure  varying  in  dimen- 
sion from  eighty-four  hundredths  of  an  acre  to  one 
acre  and  four  hundredths  and  to  one  acre  and  twenty- 
eight  hundredths,  accordingly  as  the  arpent  meant  is 
an  arpent  de  Paris,  an  arpent  commun,  or  an  arpent 
d'ordonnance.  In  1798  this  same  Joseph  by  deed  con- 
veyed to  Louis  Lebeaume  (spelled  in  more  ways  than 
one)  the  same  concession,  reserving  therefrom  to  him- 
self four  by  four  arpents  in  the  southern  part  **to  be 
taken  at  the  foot  of  the  hillock."  [84  U.  S.  1.  c.  275.] 
This  four  by  four  arpents  is  the  **  Brazeau  Reserva- 
tion" and  hence  its  name.  This  Lebeaume  dug  a. drain- 
age ditch,  not  on  the  south  line  of  his  own  arpents,  but 
on  the  south  line  of  those  reserved  by  Brazeau,  a  ditch 
known  in  judicial  records  as  ** Lebeaume 's  Ditch." 
[Magwire  v.  Tyler,  25  Mo.  1.  c.  489.]  The  location  of 
this  ditch  confused  the  south  out-boundary  of  his  land 
and  figures  much  in  the  litigation,  as  does  a  stockade 
and  an  earth  barn  {^^ Grange  de  Terre")  and  the  **Big 
Mound" — all  taking  the  mind  back  to  a  dim  and  al- 
most forgotten  past,  a  past  older  than  the  Treaty  of 
Paris,  that  of  San  Ildef  onso  and  that  of  Madrid,  where- 
by good  luck  came  to  us,  it  is  said,  in  heaped-up  measure. 

Before  that,  Lebeaume  got  a  Spanish  concession  of 
360  arpents  **  including  that  which  he  acquired  from 
Brazeau."  Then  he  got  in  1799  a  Spanish  survey  of 
the  concession  made  by  a  surveyor,  Don  Antonio  Soul- 
ard,  in  which  Soulard  (by  slip  or  design)  included  the 
four  by  four  arpents  reserved  by  Brazeau.  This  added 
more  confusion.    Then  followed  in  1810  a  confirmatioii 
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in  Brazean  by  a  board  of  commissioners,  acting  un- 
der United  States  laws  passed  to  carry  out  the  terms 
of  the  Treaty  of  Paris  and  the  obligations  of  Napoleon 
to  Spain  under  the  treaties  of  San  Ildefonso  and  Mad- 
rid. The  same  commissioners  confirmed  to  Lebeaume 
356  arpents,  four  less  than  in  his  concession  (evidently 
Brazeau^s  reserved  four).  They  then  issued  to  Bra- 
zeau  a  ** patent  certificate''  and  ordered  a  survey  of 
both  confirmations.  Then  Brazeau  conveyed  his  four 
by  four  arpents  to  Pierre  Chouteau  in  1816.  Then 
Brown,  United  States  surveyor,  further  confused  the 
situation  by  surveying  **  two  tracts  in  one,"  Lebeaume 's 
and  Brazeau 's.  Then  conflicting  patents  issued.  Then 
by  conveyances  from  Chouteau  and  his  vendees,  one 
**  John  Magmre''  acquired  Brazeau 's  title  to  his  res- 
ervation in  January,  1852.  This  **Magwire''  is  the 
John  MagtUre  of  the  present  record,  who  eight  months 
afterwards  conveyed  a  one-twelfth  in  a  three-fourths 
interest  to  Mr.  Dickson  as  hereinbefore  set  forth.  Le- 
beaume's  title  early  passed  off  to  one  Chambers  in  an- 
other direction  and  the  claimants  under  Lebeaume  and 
claimants  under  Brazeau  began  **  la  wing''  in  the  courts 
as  early  as  1823  in  forcible  entry  and  detainer,  eject- 
ment, equity  to  remove  clouds,  cancel  patents,  etc.,  etc., 
besides  carrying  on  auxiliary  contentions  in  the  gov- 
ernment land  oflSces  and  before  the  Secretary  of  the 
Interior.  We  need  not  set  forth  in  detail  the  vast 
snarl  in  surveys,  resurveys,  patents,  certificates  of  pat- 
ent, cancellation  of  patents  and  certificates,  charges  of 
fraud  and  mistake,  and  suits  that,  while,  to  borrow 
Milton's  phrase,  possibly  gave  rise  to  **fat  fees  and 
flowing  contentions,"  yet  spread  a  blight  over  this 
reservation  in  the  twenties,  thirties,  forties,  fifties,  six- 
ties and  seventies  of  the  last  century,  all  growing  out 
of  the  location  of  Lebeaume 's  Ditch  and  confusion  in 
description  and  mistake  of  fact  in  surveys,  certificates, 
confirmations  and  patents.  It  is  suflScient  to  note  that 
finally  title  to  the  Brazeau  Reservation  was,  in  1872 
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or  1873,  say  two  years  after  Dickson's  death,  confirmed 
in  John  **Magwire"  by  a  decision  of  the  Supreme 
Conrt  of  the  United  States  in  Tyler  v.  Magwire,  84 
U.  S,  253,  a  notable  case.  Of  nine  judges  on  that  bench 
when  the  opinion  was  handed  down,  one  did  not  sit 
and  three  dissented;  and  so  vexed  was  the  question, 
so  long  drawn  out  the  dispute  and  so  reluctant  had 
been  the  Supreme  Court  of  Missouri  to  give  full  force 
and  effect  to  a  former  decision  by  the  Supreme  Court 
of  the  United  States  on  a  writ  of  error  in  the  same 
case,  that  the  Supreme  Court  of  the  United  States 
did  not  remand  the  case  with  directions,  trusting  to 
this  court  to  carry  them  into  full  and  rounded  effect, 
but  entered  its  own  judgment  determining  the  validity 
of  Maguire's  title,  and  through  its  own  marshal,  put 
him  in  possession. 

Peradventure,  the  student  in  case  law  following 
the  lead  of  a  curious  and  scholarly  spirit  may  find  the 
judicial  records  of  the  history  of  the  Brazeau  Eeserva- 
tion  not  so  hopelessly  uninteresting  or  dry-as-dust 
affair  as  appears  on  the  surface.  If  the  game  be  worth 
the  candle,  then  such  an  one  may  consult  Maguire  v. 
Vice,  20  Mo.  429;  Magwire  v.  Tyler,  25  Mo.  484;  Mag- 
wire  V.  Tyler,  30  Mo.  202;  Magwire  v.  Tyler,  40  Mo. 
406;  Magwire  v.  Tyler,  47  Mo.  115;  West  v.  Cochran, 
17  How.  (58  U.  S.)  402;  Maguire  v.  Tyler,  1  Black 
(66  U.  S.),  195;  Maguire  v.  Tyler,  8  Wall.  (75  U.  S.) 
650;  Tyler  v.  Magwire,  84  U.  S.  253,  and  other  cases 
referred  to  in  those  several  reports  where  one  or  an- 
other question  concerning  title  to  the  Brazeau  Reserva- 
tion was  held  in  judgment. 

There  is  a  German  word,  sittlichkeit,  which  Lord 
High  Chancellor  Haldane,  in  his  noble  Montreal  ad- 
dress before  the  American  Bar  Association,  Septem- 
ber 1, 1913,  in  substance  defines  as  the  spirit  and  habit 
of  life,  the  hidden  and  uniform  ground  of  action  of  a 
people.  Maybe  a  man,  too,  can  have  his  sittlichkeit. 
Possibly  it  is  too  far  a  cry  to  say  that  an  inanimate 
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thing  like  a  title  to  land  or  a  piece  of  land,  say,  four 
by^fonr  ari)ents,  may  have  its  custom,  its  trend,  its 
sittUchkeit;  but  sure  it  is  this  Brazeau  Reservation 
was  born  to  trouble  as  under  an  evil  star — ^was  as 
prone  to  trouble  as  sparks  are  to  fly  upward— and  has 
had  it  in  a  turbulent  career.  Its  destiny  was  cast 
rough.  In  chimney-comer  phrase,  it  was  always  in  hot 
water.  In  the  midway  of  that  career  in  1862  Mr.  Dick- 
son (with  the  litigation  yet  twenty  years  to  run)  bought 
into  the  lawsuit  by  buying  a  one-sixteenth  interest,  we 
shall  assume  for  speculative  ends.  It  is  charged  in 
briefs  of  respondents  and  vehemently  denied  in  appel- 
lant's  that  his  children  under  cover  of  the  name  of  the 
public  administrator  reopened  the  litigation  on  another 
issue  and  in  another  form  in  1904  and  continued  it 
since  for  the  same  speculative  ends,  to  press  a  thorn 
in  their  side  and  compel  the  present  claimants  to  sev- 
erally buy  their  peace.  We  say  neither  aye  nor  nay 
on  those  contentions,  but  we  point  to  the  fact  that  dur- 
ing the  former  litigation  the  tract  remained  unim- 
proved except  by  an  indifferent  and  humble  house  or 
so,  now  and  then  occupied;  that  it  mostly,  at  the  ear- 
lier periods  of  the  litigation,  remained  open  and  un- 
occupied ;  that  the  improvements  were  not  worth  while 
so  late  as  1875,  though  it  had  become  part  and  parcel 
of  a  great  city  and  should  have  borne  its  proper  share 
in  the  betterment  of  the  town;  that  when  the  land 
passed  to  Harrison  and  from  him  in  great  part  to 
those  holding  under  him,  then  (and  for  the  first  time) 
improvements  were  made  to  the  amount  of  hundreds 
of  thousands  of  dollars  on  the  faith  of  an  established 
title;  and  that  the  effluxion  of  time  and  laches  have 
been  so  marked  that  their  title  ought  not  now  to  be 
disturbed  except  for  the  gravest  reasons  and  only  to 
preserve  settled  and  indispensable  principles  relating 
to  real  property.  If  this  caise  is  to  be  ruled  justly,  it 
must  be  ruled  in  the  spirit  of  those  observations  and 
not  otherwise. 


Digitized  by 


Google 


652        SUPREME  COURT  OF  MISSOURI, 

Troll  V.  St.  Louis. 


11.  Does  section  650  relating  to  a  remedy  for  de- 
termining and  adjudging  title  to  land  apply  to  railroad 
parties  defendant? 

This  is  a  real  estate  action  to  adjudge  title  as  a 
prerequisite,  a  forerunner  to  a  recovery  of  possession 
and  a  sale  of  the  land  for  the  purpose  of  winding  up 
a  partnership  estate.  Presently,  before  we  dismiss  this 
Quieting  Title:  Opinion,  we  shall  have  something  fur- 
Suit  Against  ther  to  say  of  this  general  feature  of 
Raiiroad.  ^^^  ^^^  j^  connection  with  a  contention 

made  by  appellant.  For  present  purposes  a  question 
springs,  to-wit,  the  railroad  corporations,  parties  de- 
fendant, having  many  years  ago  acquired  the  Harrison 
title  and  devoted  the  land  to  trackage  uses  as  an  inte- 
gral part  and  parcel  of  their  railroads,  is  the  remedy 
against  them  or  either  of  them,  if  any,  not  one  for 
damages  instead  of  for  a  decree  of  title  heading  to- 
wards possession  and  ultimate  sale  of  the  land!  There 
is  a  doctrine  of  the  law  to  the  effect  that  the  true 
owner  of  land  may  be  estopped  from  bringing  a  pos- 
sessory action,  or  what  amounts  to  the  same  thing,  the 
recovery  of  the  land,  where  the  original  entry  by  the 
railroad  was  unlawful  (as  it  is  claimed  in  this  case 
it  was)  and  where  he  knowingly  permits  or  acquiesces 
in  the  placing  and  use  of  railroad  tracks  upon  the  land 
as  part  of  a  railroad  system.  Under  such  circum- 
stances, where  the  land  itself  is  permanently  appro- 
priated for  railroad  purposes,  a  sound  public  policy 
requires  that  such  appropriation  be  left  intact  as  a 
fait  accompli,  and  that  the  remedy  of  the  land  owner 
be  confined  to  an  action  for  the  value  of  the  land  by 
way  of  damages.  [Alexander  v.  Railroad,  138  Mo.  1. 
c.  473  et  seq.,  and  cases  cited;  Second  St.  Imp.  Co. 
V.  Railroad,  255  Mo.  519;  Rivard  v.  Railroad,  ante,  p. 
135.] 

Whether  the  facts  justify  the  application  of  that 
doctrine  to  this  case  need  not  be  looked  into  or  decided. 
No  such  question  is  raised  by  learned  counsel.   We  may 
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assTune,  then,  that  both  sides  concede  the  case  well 
brought  tinder  section  650,  insofar  as  the  stated  and 
foregoing  proposition  is  concerned.  We  only  allude 
to  the  matter  now  so  that  it  may  not  hereafter  be  con- 
tended that  by  overlooking  it  we  inadvertently  intro- 
duced confusion  into  the  administration  of  the  law. 
It  is  trite  doctrine  that  parties  can  not  complain  if  the 
court  adopt  on  appeal  their  common  trial  theory; 
though,  if  the  question  were  here  on  facts  justifying 
its  application,  it  would  be  well  worth  while  to  look 
into  plaintiff's  right  to  do  the  following  thing  (which 
thing  he  emphatically  seeks  to  do),  to-wit,  to  have  title 
adjudged  to  real  estate  under  a  statute  solely  relating 
to  real  estate,  when  in  no  possible  event  would  he  be 
entitled  to  the  land  itself,  but  his  only  remedy  would 
be  for  damages  measured  by  the  land 's  value.  Clearly 
the  statute  in  question  was  never  intended  to  clear 
up  a  title  to  mere  damages,  or  to  a  chose  in  action. 
But  we  drop  the  subject  with  the  pronouncement  that 
the  question  is  reserved  for  some  case  turning  on  it. 

III.  Of  fraud.     , 

Running  like  a  marking  thread  through  the  sev- 
eral briefs  of  appellant  is  a  heavy  charge  of  fraud— 
fraud  against  the  dead  in  their  graves.  At  places  it  is 
Fraud:  boldly  made;  at  others  by  innuendo  and  in 

Baaed  on  an  Undertone  as  if  to  hoot  away  the  reputa- 
onjec  ure.  ^.^^  ^^  those  who  cannot  answer — fraud  in 
the  administration  of  the  partnership  assets  by  Mur- 
doch, surviving  partner;  fraud  and  covin  in  that  his 
sureties.  Bates  and  Eads,  aided  or  acquiesced  in  that  ad- 
ministration; fraud  in  Murdoch's  assignment  to  Priest; 
fraud  and  covin  in  Bates  and  Eads  taking  no  steps  in 
the  probate  court  to  have  an  administrator  appointed 
in  lieu  of  Murdoch,  removed,  so  that  his  bondsmen  could 
be  brought  to  book;  fraud  in  bringing  the  partition 
suit;  fraud  and  covin  in  the  conduct  of  that  suit  by 
the  attorneys  on  both  sides;  fraud  and  covin  in  the 
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parties  defendant  in  that  suit  not  answering,  in  con- 
senting to  a  decree  whereby  the  land  was  sold  instead 
of  partitioned  in  kind;  fraud  in  the  circuit  court's  as- 
sumption of  jurisdiction  and  so  on  and  so  on.  The 
story  is  long  and  details  unimportant  in  the  view  we 
presently  take  of  the  question.  We  can  not  quite  make 
out  whether  the  probate  and  circuit  courts  are  also 
tarred  with  the  same  stick  or  whether  the  creditors  of 
Murdoch  &  Dickson  (who  seem,  as  things  stood,  to 
have  been  the  only  ones  vitally  interested  in  the  estate) 
are  also  accused  of  fraud  in  Murdoch's  administration, 
in  the  matter  of  that  assignment  and  in  the  subse- 
quent partition  sale  and  Priest's  dealings  with  the 
estates,  or  not. 

That  there  may  be  no  mistake  about  the  fact  that 
fraud  is  depended  upon  by  plaintiff  as  a  deciding  ele- 
ment in  the  case — ^we  reproduce  the  animated  conclu- 
sion of  one  of  his  briefs,  thus : 

**The  relation  of  the  widow  and  children  of  Dick- 
son to  the  estate  is  sufficiently  set  forth  in  the  will. 
Suffice  it  to  say  that  they  had  no  right,  title  or  in- 
terest in  this  property  when  Harrison  acquired  title. 
They  were  the  remote  beneficiaries  of  a  trust  estate 
the  title  to  which  was  vested  absolutely  in  Eads  and 
Bates.  Of  all  the  world  they  alone  were  imder  no 
obligation  to  inquire  into  the  estate's  affairs.  We  are 
not  dragging  them"  (the  parties  to  the  fraud)  "out 
of  their  graves.  We  point  to  the  ineffaceable  records 
of  two  courts.  We  are  seeking  to  uphold  the  law's 
majesty.  Defendants  are  seeking  to  drag  it  down. 
They  are  the  beneficiaries  of  this  monstrous  fraud  on 
the  law  and  courts. 

"Says  Pomeroy  in  his  Eq.  Jur.  (3  Ed.),  sec.  918: 
'  The  remedy  which  equity  affords  to  the  defrauded  per- 
sons is  most  extensive.  It  reaches  all  those  who  are 
actually  concerned  in  the  fraud,  all  who  knowingly 
and  directly  participated  in  its  fruits,  and  all  those 
who  derive  title  from  them  voluntarily  or  with  notice. 
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**  A  court  of  equity  will  wrest  property  fraudulently  ac- 
quired, not  only  from  the  perpetrators  of  the  fraud, 
but,  to  use  Lord  Cottenham's  language,  from  his  chil- 
dren and  his  children's  children,  or,  as  elsewhere  said, 
from  any  persons  amongst  whom  he  may  have  par- 
celled out  the  fruits  of  his  fraud/'  ' 

**  When  the  frauds  are  committed  through  the  jug- 
gling of  jurisdictions  and  imbridled  usurpations,  the 
question  is  above  equity  and  relates  to  government  it- 
self,'* 

On  the  other  hand,  in  some  of  defendants'  briefs 
is  a  defense  to  those  charges  we  will  leave  unstated 
for  the  reason  that  as  to  the  charge  of  fraud  we  rule 
it  falls  out  of  the  case  and  should  be  put  to  one  side 
as  a  deciding  factor.    This  is  so,  because : 

The  settlements  of  Murdoch  are  elaborate,  but  are 
obscure  in  matters  of  charge  and  disbursement,  which, 
as  we  see  it,  a  single  word  or  so  by  the  responsible 
actors  might  have  cleared  up  in  life.  To  some  extent 
the  same  is  true  of  Priest's.  Moreover,  as  far  as  we 
know  the  creditors  of  Murdoch  &  Dickson,if  not  dead,in 
person  do  not  now  and  did  not  then  complain  of  fraud. 
No  creditor  appeared  then  or  appears  now  to  say  in 
person,  lo  1  here  it  is,  or  there  it  is,  or  to  put  his  finger 
on  a  fact  proving  fraud.  With  an  insolvent  partner- 
ship estate  on  Murdoch's  hands,  observe,  the  shoe 
pinched  the  creditors  and  no  one  else ;  for  if  the  estate 
was  insolvent,  as  we  hold  it  was,  then  the  widow  and 
children  of  Dickson  or  the  widow  and  children  of  Mur- 
doch, had  not  a  particle  of  interest  in  the  corpus  of  the 
estate  as  remote  beneficiaries.  If  those  creditors  be 
dead,  then  during  life,  when  under  a  call  to  speak  and 
act,  they  murmured  not  and  took  no  steps  to  sur- 
charge Murdoch's  accounts,  or  to  put  themselves  in 
a  position  to  sue  on  his  bond.  They  did  not,  so  far  as 
this  record  discloses,  pursue  the  individual  estates,  but, 
as  to  fraud,  remained  mute  and  rested  satisfied.  Look 
at  it.    Murdoch  is  dead.    Eads  is  dead.    Bates  is  dead. 
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Priest  is  dead.  Harrison  is  dead.  Verily,  while  the  dead 
tell  no  tales  neither  can  the  dead  defend  themselves 
against  tales.  The  lawyers  in  the  partition  suit  are 
dead  as  well  as  most  if  not  all  of  the  defendants  in 
that  ease.  We  have  the  risrht  to  assume  the  creditors 
are  dead,  too,  for  does  not  every  man  of  us  shortly 
meet  up  with  death  and  his  scythe?  Under  such  cir- 
cumstances, with  those  dead  who  should  have  lifted 
up  their  voices  and  cried  ** fraud,"  if  fraud  there  was, 
and  those  dead  who  could  have  defended  against  the 
cry,  if  it  had  been  made,  this  belated  charge  of  fraud 
by  the  public  administrator  (a  new  king  that  arose  up 
over  Egypt  and  knew  not  Joseph,  Ex.  1-8)— a  charge 
based  largely  on  speculation,  conjecture  and  theory- 
can  not  now  be  answered  except  by  conjecture,  specu- 
lation and  theory ;  for  the  dead  lips  of  those  who  knew 
the  facts  pro  and  con  can  not  establish,  justify,  explain 
or  excuse.  Mark,  we  are  not  dealing  with  a  case  where 
actual  fraud  is  proved,  but  with  one  where  inferences 
of  fraud  are  said  to  arise,  where  the  facts  (unex- 
plained) are  said  to  bear  a  sinister  look  and  to  deserve 
a  sinister  twist. 

Now  the  fireside  rule,  preserved  in  the  wise  Latin, 
is:  De  mortuis  nil  nisi  honum.  Equity  and  Law  are 
not  so  deadly  cold,  withal,  as  to  eschew  all  sentiment, 
or  turn  their  faces  to  the  wall  and  away  from  all  hu- 
man feeling.  Hence,  some  of  their  accepted  rules  are : 
Fraud  is  never  presumed  and  may  not  rest  alone  on 
supposition  or  conjecture.  Men  are  presumed  honest. 
The  doctrine  of  *' original  sin''  is  not  applied  in  equity. 
[Troll  V.  Spencer,  238  Mo.  1.  c.  102.]  So,  if  in  the 
pursuit  of  fraud,  two  judicial  views  are  open  on  the 
facts,  one  in  favor  of  honesty,  the  other  contra,  the 
law  (an  invention  of  men  for  their  welfare)  but  agrees 
with  human  nature  in  saying  we  must  take  the  nobler 
view.  So,  the  maxim  is :  In  cases  of  doubt  the  more 
generous  and  more  benign  presumptions  are  preferred. 
(Nobiliores  et  benignores,  etc.)  The  rule  of  the  fireside. 
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qnoted  above,  finds  its  beautiful  prototype  or  supple- 
ment in  equity  when  the  fraud  is  charged  against  the 
dead  and  a  pronounced  lapse  of  time  has  intervened. 
Says  Chief  Justice  Ftjij.br  finely  in  Hammond  v.  Hop- 
kins, 143  U.  S.  1.  c.  274: 

**In  all  cases  where  actual  fraud  is  not  made  out, 
but  the  imputation  rests  upon  conjecture,  where  the 
seal  of  death  has  closed  the  lips  of  those  whose  char- 
acter is  involved,  and  lapse  of  time  has  impaired  the 
recollection  of  transactions  and  obscured  their  details, 
the  welfare  of  society  demands  the  rigid  enforcement 
of  the  rule  of  diligence.  The  hour-glass  must  supply 
the  ravages  of  the  scythe,  and  those  who  have  slept  up- 
on their  rights  must  be  remitted  to  the  repose  from 
which  they  should  not  have  been  aroused. '* 

In  charging  the  jury  in  a  will  case,  with  fraud  the 
gravamen  of  the  action,  Mr.  Justice  Girier,  on  the 
circuit  (Turner  v.  Hand,  3  Wall.,  Jr.  [U.  S.  C.  C.  B.], 
Ill  et  seq.)  let  fall  some  just  observations  on  fraud 
I  am  fond  of.  I  esteem  them  as  profoundly  acute  and 
apposite.  They  have  worthily  found  imperishable  place 
in  a  scholarly  treatise  (1  Moore  on  Facts,  p.  83  et  seq.), 
to-wit : 

**  You  must  remember,  that  the  burthen  of  proof  is 
on  the  party  who  alleges  fraud.  That  fraud,  though 
proved  by  circumstances,  can  never  be  presumed — for 
fraud  is  a  crime.  It  is  not  enough  to  show  suspicious 
circumstances.  Suspicion  is  not  proof.  It  does  not 
require  a  great  deal  of  ingenuity  to  cast  suspicion  of 
fraud  upon  any  transaction. 

**  There  is  a  very  great  and  sometimes  grievous 
error  into  which  not  only  the  public  mind,  but  that  of 
jurors  and  judges  too,  are  apt  to  fall ;  and  which  leads 
to  false  judgments,  and  sometimes  to  great  oppression. 
I  would,  therefore,  especially  call  the  attention  of  the 
jury  to  it,  and  caution  them  to  beware  of  it.  It  is 
this:    The   law  abhors   fraud.     Every   honest   mind 
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hates  it,  and  even  those  who  practice  it  themselves  will 
join  in  the  denunciation  of  it.  It  makes  them  feel  vir- 
tuous for  the  time,  and  they  are  the  most  ready, 
from  the  arguments  of  conscience,  from  judging 
of  others  by  themselves,  to  believe  it  true,  and  in- 
veigh most  loudly  against  it.  When  the  clamor 
of  fraud  is  raised  in  a  community,  or  when  it 
is  confidently  charged  by  counsel  in  a  court,  we  are 
prone  to  see  all  facts  through  a  false  medium,  which 
magnifies  the  importance  of  every  fact  from  which  sus- 
picion of  fraud  may  be  raised,  and  ignores  the  plainest 
inference  against  it.  In  the  midst  of  our  virtuous  in- 
dignation against  fraud,  we  first  assume  it  has  been 
committed,  and  then  seek  for  arguments  to  confirm, 
not  our  judgments,  but  our  prejudice.  'Trifles,  light  as 
air,*  then  become  *  strong  as  proofs  of  holy  writ.'  Cir- 
cumstances which  to  an  unprejudiced  mind  are  just  as 
compatible  with  innocence  as  guilt ;  which  at  best  could 
only  raise  a  suspicion,  are  set  down  as  conclusive  evi- 
dence of  crime.  Those  who  sit  in  judgment  over  men's 
rights,  whether  as  courts  or  jurors,  should  beware  of 
this  natural  weakness  to  which  we  are  ahnost  all  of  us 
subject.  We  all  fancy  ourselves  wiser  than  perhaps 
others  are  willing  to  give  us  credit  for.  This  feeling 
is  gratified  by  what  we  believe  to  be  superior  sagacity. 
Rogues  may  be  cunning,  but  they  can't  deceive  iis. 
Under  this  satisfactory  belief,  we  become  over-aatute, 
and  often  see  that  which  is  not  to  be  seen.  We  suffer 
our  imaginations  to  take  the  rein  from  our  judgments, 
and  rush  headlong  in  this  chase  after  the  fox  called 
fraud.  Circumstances  which  should  avail  for  the  proof 
of  fraud,  are  such  only  as  are  inconsistent  with  a  con- 
trary view  of  the  transaction,  and  lead  irresistibly 
to  that  conclusion. ' ' 

Each  and  every  of  the  premises  in  mind,  admon- 
ished by  the  record  facts  and  the  legal  propositions 
advanced,  we  take  the  most  benignant  view  possible 
and,  hence,  put  fraud  to  one  side.    This  leaves  us  to 
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<?onfront  the  two  main  propositions  in  the  case,  laches 
and  limitations.  We  take  them  nnder  one  head  be- 
cause plaintiflF  has  a  common  answer  to  both,  viz.,  lis 
pendens  and  custodda  legis. 

IV.  Laches  and  limitations  {and  herein  of  custo- 
dia  legis,  lis  pendens,  and  State  ex  rel.  Richardson, 
Admr.,  Dickson  et  al.  v.  Withrow  et  ah.  Judges,  141 
Mo.  69,  and  of  estoppel). 

Of  those  seriatim. 

(a)  It  is  argued  on  defendants'  behalf  that  the 
decree  can  stand  on  the  theory  of  estoppel.    We  shall 

not  develop  the  facts,  let  alone  belabor 
for^Decree!^      the  point  OF  allow  the  case  to  break  on  it. 

As  estoppel  and  laches  may  meet  in  a 
faded  line  or  overlap  at  the  edges,  those  elements  of 
estoppel  in  pais  which  exist  (as  they  do)  may  pres- 
ently serve  as  a  handmaiden  to  laches.  It  is  in  the 
main  argued  that  the  acceptance  by  the  creditors  of 
benefits  (by  way  of  disbursements  by  Priest  of  the 
purchase  price  of  the  one  thirty-second  interest  of  Mur- 
doch &  Dickson  arising  on  the  partition  sale— disburse- 
ments made  for  the  benefit  of  the  estate  and  its  credi- 
tors it  is  claimed)  raises  an  estoppel.  There  is  a  doc- 
trine arising  from  the  acceptance  of  benefits  or  from 
election,  or  taking  inconsistent  positions,  which  pre- 
cludes a  party,  sui  juris,  from  objecting  to  a  decree  or 
deed  under  which  he  has  with  knowledge  and  notice 
accepted  benefits,  although  the  decree  or  deed  be  void. 
That  doctrine  is  denominated  gitasi-estoppel  in  the 
books.  [Hector  v.  Mann,  225  Mo.  1.  c.  245  et  seq.]  But 
the  trial  chancellor  did  not  put  his  decree  on  that 
ground  and  we  lay  it  to  one  side  on  this  appeal  because 
of  that  fact,  absent  an  appeal  by  the  defendants. 

(b)  Ex  industria  and  with  vigor,  a  thrust  is  made 
by  defendants  at  the  soundness  of  the  doctrine  of  State 
ex  rel.  v.  Withrow,  141  Mo.  69.     With  the  same  set 
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o  \  \  P^i^P^se  and  vigor  that  thrust  is  parried 
by  plaintiff.  As  already  pointed  out,  the 
judgment  in  that  case  was  to  the  effect  that,  in  the 
state  of  our  statutes  in  1873,  jurisdiction  of  a  partner- 
ship estate  could  not  be  transferred  from  the  probate 
court  to  the  circuit  court  by  means  of  a  voluntary  as- 
signment of  the  surviving  partner  under  our  statute 
on  assignments,  hence  the  deed  of  assignment  wfes  void. 
We  are  asked  to  explode  that  doctrine  and  to  ruje  that 
a  surviving  partner  had  the  clear  legal  right  in  1873 
to  make  a  general  assignment  of  the  partnership  es- 
tate for  the  benefit  of  its  creditors  and  thus  put  the 
burden  of  marshaling  the  assets  and  administering  the 
estate  6n  the  assignee  and  within  the  jurisdiction  of 
the  circuit  court.  Counsel  leave  no  stone  unturned  in 
their  attack  and  defense  of  that  case.  The  general 
law  of  partnerships  on  the  right  of  a  surviving  part- 
ner to  settle  the  estate,  the  early  statutes,  the  evolu- 
tion of  those  statutes  by  amendments  making  inroads 
on  the  general  law,  precedents,  reason— all  have  been 
levied  upon  and  brought  into  play  on  one  side  and 
the  other  in  the  glow  and  ardor  of  the  work.  While 
the  discussion  has  been  illuminating  and  the  field  an 
inviting  one  for  exploration,  while  we  have  been  both 
informed  and  interested,  yet  it  boots  nothing;  for  we 
have  not  been  persuaded  to  overturn  that  case.  What 
say  the  maxims :  Obedience  is  miserable  when  the  law 
is  uncertain.  Where  the  law  is  uncertain  there  is  no 
law.  There  was  need  of  a  rule  and  the  case  estab- 
lished the  rule.  No  harm  or  injustice  can  spring  from 
it.    Stare  decisis. 

(c)  Laches  is  a  word  of  rare  or  obsolete  use  in 
ordinary  discourse.  At  root  its  meaning  is  laxness, 
negligence,  neglect.  The  word,  however,  is  in  live 
use  as  the  name  of  a  doctrine,  or  concept, 
found  useful  in  the  administration  of  justice — 
a  doctrine  forged  in  the  workshop  of  equity.  Laches 
consists  in  not  doing  something  which' a  party  might 
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do  and  might  reasonably  be  expected  to  do  in  the  vin- 
dication of  his  right.  Laches,  as  an  nnreasonable  or 
nnexcused  delay,  is  the  antonym  of  vigilance,  which 
latter  in  turn  is  a  synonym  for  activity  and  diligence. 
Laches  does  not  rise  to  the  ronnded  dignity  of  estoppel 
and  yet  in  its  equitable  application  it  borrows  from 
the  doctrine  of  estoppel.  While  time  is  an  element  in 
it,  yet  it  moves  independently  of  limitations.  To  lay 
down  a  mle  for  the  application  of  laches  to  all  cases 
is  impossible.  The  doctrine  is  not  applied  mechanically 
and  to  every  situation  where  there  has  been  any  neg- 
lect at  all,  but  each  case  must  stand  on  its  own  facts 
in  that  regard.  Speaking  to  the  doctrine  generally  it 
may  be  said  that  where  a  party  has  some  natural  jus- 
tice behind  his  claim,  he  may  invoke  in  its  protection 
the  equitable  doctrine  of  laches,  a  doctrine  that  is  *'free 
from  artificial  or  fixed  rules,  having  regard  to  the  re- 
lation of  the  parties  to  each  other  and  the  subject-mat- 
ter, to  be  applied  to  each  case  in  accordance  with  its 
own  particular  circumstances  in  order  to  reach  substan- 
tial justice — for  instance,  where  plaintiff  lies  by  an 
unreasonable  length  of  time  awaiting  a  rise  in  land 
or  some  future  event  to  determine  his  course,  or  where 
by  acquiescence  or  by  sleeping  upon  his  rights  he 
creates  the  belief  in  others  that  those  rights  are  aban- 
doned whereby  he  influences  them  to  act  on  such  belief, 
or  where  something  has  intervened  whereby  the  party 
asking  relief  would  obtain  an  unconscionable  advan- 
tage if  the  relief  were  given.''  [Rutter  v.  Carothers, 
223  Mo.  1.  c.  640.]  Laches  is  *' principally  a  question 
of  the  iniquity  of  permitting  the  claim  to  be  enforced 
— an  iniquity  founded  upon  some  change  in  the  condi- 
tion or  relations  of  the  property  or  the  parties.*' 
[Quoted  approvingly  by  Graves,  J.,  in  Shelton  v.  Hor- 
rell,  232  Mo.  375,  from  Caldwell,  J.,  in  Lemoine  v. 
Dunklin  County,  2  C.  C.  A,  1.  c.  347.]  The  philosophy 
of  the  doctrine  of  laches  is  elegantly  formulated  by 
Mr.  Justice  Brewer  in  a  pronouncement  our  Brother 
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Graves  also  quotes  approvingly  in  the  Shelton-Horrell 
case  (p.  376) : 

**No  doctrine  is  so  wholesome,  when  wisely  admin- 
istered, as  that  of  laches.  It  prevents  the  resurrection 
of  stale  titles,  and  forbids  the  spying  out  from  the 
records  of  ancient  and  abandoned  rights.  It  requires 
of  every  owner  that  he  take  care  of  his  property,  and 
of  every  claimant  that  he  make  known  his  claims.  It 
gives  to  the  actual  and  longer  possessor  security,  and 
induces  and  justifies  him  in  all  efforts  to  improve  and 
make  valuable  the  property  he  holds.  It  is  a  doctrine 
received  with  favor,  because  its  proper  application 
works  out  justice  and  equity,  and  often  bars  the  holder 
of  a  mere  technical  right,  which  he  has  abandoned  for 
years,  from  enforcing  it  when  its  enforcement  wiU  work 
large  injury  to  many.'^ 

The  facts  in  this  case  in  no  small  tones  call  out  for 
the  application  of  the  doctrine  of  laches  against  plain- 
tiff's claim,  unless,  indeed,  there  be  an  insurmountable 
obstacle  in  the  way  (an  insistence  by  plaintiff  we  will 
consider  presently),  for  the  wit  of  man  could  not  in- 
vent a  more  typical  case  of  neglect— a  case  in  which 
the  omission  to  move  for  many  years  has  caused  vast 
changes  to  be  made  in  the  betterment  of  the  property 
and  in  the  rise  of  values— a  case  in  which  it  would 
cause  a  just  man  instinctively  to  cry  out  against  hold- 
ing that  defendants,  who  in  good  faith  invested  great 
sums  to  improve  the  property,  should  now  lose  part 
of  it  on  this  newly-sprung,  newly-asserted  stale  claim. 
It  seems  to  us  that  the  fact  that  a  just  man  would 
cry  out  instinctively  against  it  is  none  the  less  appar- 
ent when  it  is  seen  that  those  persons  behind  the  pub- 
lic administrator  (whoever  they  may  be)  would  there- 
by reap  where  they  have  not  sown  and  gather  where 
they  have  not  strewn ;  for,  observe,  it  is  only  by  death 
of  creditors  and  death  of  their  claims  that  the  Dick- 
son heirs  reap  aught  of  a  harvest. 


Digitized  by 


Google 


VOL.  257,  APRIL  TERM,  1914.  663 

Troll  V.  St  Louis. 

The  creditors  of  a  partnersMp  have  the  primary 
right  to  have  their  claims  against  the  partnership  paid 
out  of  the  partnership  assets.  If  time  be  reckoned 
from  the  removal  of  Murdoch  as  administrator  up  to 
the  appointment  of  the  predecessor  of  Troll,  twenty- 
two  years  went  by— if  time  be  reckoned  up  to  the  in- 
stitution of  this  suit,  thirty  years  went  by— -while  these 
creditors  stood  idly  by  with  shut  eyes  and  hands  on 
their  mouths  until  they  saw  a  city  built  on  the  land 
they  claim  was  devoted  to  the  payment  of  their  claims. 
If  the  claims  of  creditors,  whether  in  the  form  of  al- 
lowances in  the  probiate  court  or  elsewhere,  have  long 
since  perished  by  the  flux  of  time,  as  we  believe  to 
be  the  fact,  and  if  this  valuable  property  is  now  to  drop 
like  a  ripe  plum  from  a  judicially  shaken  plum  tree 
into  the  lap  of  Dickson's  heirs  because  those  primary 
claims  (with  those  who  owned  them)  have  perished, 
whereby  death  brings  a  windfall  to  them,  then  the  doc- 
trine of  laches  applies  to  those  beneficiaries  too;  for 
what  the  creditors  saw,  they  saw;  what  the  creditors 
did,  they  did.  It  was  six  of  one  and  half  a  dozen  of 
the  other.  The  record  shows  they  have  been  sui  juris 
for  a  fourth  of  a  century  or  more.  No  conceivable 
reasonable  excuse  can  be  given  why  they  did  not  move 
with  diligence  and  vigilance.  Observe  the  theory  now 
advanced  by  plaintiff's  counsel  is  that  the  circuit  court 
was  without  jurisdiction  of  the  assignment  and  parti- 
tion, hence  Harrison's  deed  was  void.  If  that  be  so^ 
what  obstacle  was  in  the  way  of  creditors  moving  at 
once,  or  the  heirs  moving  sooner!  Equity,  it  has  been 
said,  above  all  things  desires  the  wronged  to  have  res- 
titution, but  it  also  abhors  sloth  and  favors  diligence. 
A  court  of  conscience  does  not  sit  to  correct  the  evils 
of  negligence.  When  it  confronts  laches  equity  re- 
mains passive.  The  maxim  is :  Gross  neglect  is  equiv- 
alent to  fraud.  Magna  culpa  dolus  est.  We  leave  the 
matter  with  a  question :  Should  equity,  which  is  a  syn- 
onym for  natural  right  and  justice,  whose  golden  rule 
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and  great  commandment  is  to  do  to  others  as  we  desire 
them  to  do  to  us  (as  Justinian  puts  it,  Inst,  1,  1,  3: 
**to  live  honestly,  to  harm  nobody,  to  render  to  every 
man  his  due''),  refuse  to  apply  the  doctrine  of  laches 
to  plaintiff's  ancient  claim?  We  trow  not,  unless  to  do 
so  contravenes  some  stubborn  and  controlling  principle 
of  law  yet  to  be  reckoned  with. 

(d)  One  of  the  defenses  was  limitation.  It  has  al- 
ways been  a  main  concept  of  civilized  man  that  long 
possession  was  the  law  of  peace.  That  idea  is  crystal- 
lized in  our  Statute  of  Limitations  and  in 
the  general  doctrine  of  prescription.  Stat- 
utes of  limitation  are  no  longer  in  disfavor.  The  mod- 
ern doctrine  is  to  look  on  them  as  highly  salutary. 
[Dudley  v.  Clark,  255  Mb.  570.]  Plaintiff  is  the  mere 
representative  of  the  rights  of  others  in  the  administra- 
tion of  the  estate.  He  has  no  individual  claim.  If  those 
others  are  bound,  he  is  bound — if  loosed,  he  is  loosed. 
There  is  no  sign  in  this  record  that  back  of  him  in 
his  administration  is  a  live  creditor  with  a  live  claim 
or  a  dead  creditor  with  a  live  claim.  If  there  be  only 
dead  creditors  with  dead  claims  (shadows  of  shades) 
then  the  rule  is:  out  of  nothing  nothing  comes.  {Ex 
nihilo,  etc.)  It  is  significant  that  no  creditors  moved 
in  his  appointment.  It  is  not  of  insignificance  that  the 
heirs  of  Dickson  alone  moved.  Nor  is  it  of  insignifi- 
cance that  they  are  made  parties  defendant  only  ap- 
parently to  help  swell  the  refrain  of  the  petition,  which 
they  do.  But  if  the  fact  be  conceded  to  him  that  there 
are  any  such,  then  the  further  conceded  facts  of  the 
case  show  that  one  or  another  statute  of  limitations 
has  run  in  favor  of  defendants  as  against  any  claim 
to  the  land,  whether  asserted  by  him  for  creditors  or 
asserted  by  him  for  the  heirs  of  Dickson  under  the 
cloak  of  an  administration ;  provided,  of  course,  some 
principle  yet  to  be  discussed  does  not  avoid  limitations. 
Every  recognized  and  trite  element  of  limitations  is 
present,  to-wit:  (1)  the  presence  of  a  period  of  time 
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prescribed  by  the  statute,  (2)  the  presence  of  a  claim 
of  right  and  title,  (3)  the  presence  of  an  actual,  unin- 
terrupted, peaceable  and  adverse  possession  during 
the  prescribed  time,  and,  we  may  add,  (4)  with  at 
least  a  color  of  title,  as  color  is  defined  in  the  books. 
That  in  this  jurisdiction  limitation  is  both  a  sword  and 
a  shield,  both  a  bar  to  an  action  and  a  conferring  of 
title  to  land,  is  no  longer  in  need  of  citation  or  open 
to  debate.  The  proposition  announced  is  not  to  be 
weakened  or  varied  by  any  lack  of  jurisdiction  or  by 
any  irregularities  in  the  partition  proceeding  in  the 
circuit  court,  or  the  badness  of  the  partition  deed.  Let 
the  partition  deed  be  taken,  without  discussion,  as  void 
as  bottomed  on  a  void  judgment,  and  yet  it  matters 
not  a  whit  in  the  face  of  the  conceded  facts  of  this  case 
relating  to  adverse  possession  as  against  the  whole 
world,  as  we  have  set  them  down. 

(e)  In  paragraphs  c  and  d  reference  is  made  to  a 
contention  of  plaintiff  that  the  doctrines  of  laches  and 
limitations  are  suspended  or  their  application  pre- 
vented in  this  case  because  of  two  things,  lis  'pendens 
and  custodia  legis—SL  contention  in  the  nature  of  con- 
fession and  avoidance.    Let  us  look  to  that. 

(1)   Of  lis  pendens  in  the  circuit  court. 

We  may  fail  to  follow  all  the  recondite  argument 
of  plaintiff  (recondite  because  the  subject-matter  is 
abstruse)  but,  as  we  grasp  one  phase  of 
it,  it  is  that  the  partition  suit  is  still  pend- 
ing undisposed  of  in  the  circuit  court.  That  contention 
is  made  to  seek  root  or  countenance  in  the  fact  that 
at  a  certain  time  by  agreement  of  parties  the  cause 
was  improperly  (it  is  said)  transferred  from  one  di- 
vision of  the  St.  Louis  Circuit  Court  to  another  and 
the  approval  of  the  report  of  the  partition  sale  (then 
pending  on  exceptions)  was  made  in  the  latter  division, 
hence  never  was  made  at  all  in  contemplation  of  law. 
Hence,  too,  the  matter  has  been  pending  from  that 
day  to  this  without  a  final  judgment,  and  the  purchaser 
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at  that  sale,  Harrison,  bought  pendente  lite  and  he 
and  those  holding  under  him  take  with  notice. 
The  point  is  without  substance,  because : 
We  need  not  allow  it  to  ride  off  on  the  narrow  ques- 
tion whether  at  the  time  of  the  pendency  of  the  parti- 
tion suit  jurisdiction  of  a  suit  pending  in  one  division 
of  the  St.  Louis  Circuit  Court  could  by  agreement  be 
conferred  on  another  division.  There  is  no  meat  on 
that  bone.  It  is  bare,  and  gnawing  it  avails  nothing. 
Mark,  plaintiff  does  not  want  the  judgment  reversed 
in  order  that  the  proper  division  of  the  circuit  court 
might  take  back  jurisdiction  of  the  partition  suit  and 
confirm  or  reject  a  report  of  sale  sleeping  for  forty 
years  in  the  files.  Not  at  all.  Contra,  plaintiff's  whole 
case  stands  on  the  foot  that  neither  division  of  the  dr- 
<5uit  court  had  or  could  ever  have  a  shred  of  jurisdic- 
tion. That  from  a  to  izzard  the  suit  was  mummery, 
nothing,  **  monstrous  usurpation, '*  the  decree  void,  ev- 
ery step  leading  up  to  it  illegal,  and,  hence,  the  deed 
itself  void  as  a  crowning  act  of  a  series  of  invalidities. 
Plaintiff  may  not  blow  hot  and  blow  cold  on  the  vital 
question  of  jurisdiction.  He  may  not  in  one  breath  deny 
jurisdiction  and  have  his  claim  allowed  (as  here),  and 
in  the  next  assert  lis  pendens  which  assumes  jurisdic- 
tion as  a  postulate.  He  may  not  even  be  lukewarm 
(Rev.  3 :15, 16).  If  the  circuit  court  was  without  juris- 
diction, ab  initio,  as  plaintiff  must  and  does  claim,  then, 
where  was  the  lis  pendens  in  the  circuit  court?  It  is 
trifling  with  terms,  it  seems  to  us,  and  putting  the  mat- 
ter into  a  mere  limbo  of  confusion  to  speak  of  lis  pen- 
dens in  connection  with  a  litigation  in  a  court  without 
jurisdiction  of  the  subject-matter,  ergo  without  author- 
ity to  enter  any  decree  or  grant  relief.  Lis  pendens 
means  a  suit,  a  controversy  in  court.  It  involves  the 
essential  and  primary  concept  of  jurisdiction  of  the 
subject-matter  of  the  litigation  and  of  the  parties. 
Hence  jurisdiction  to  enter  a  decree  or  make  a  finding 
involving  the  subject-matter  and  parties  is  indispensa^ 
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ble  to  lis  pendens.  We  are  not  dealing  with  the  statute, 
for  the  record  does  not  show  a  record  of  a  notice  of 
lis  pendens,  bnt  we  are  dealing  with  the  general  law. 
*'The  policy  on  which  the  doctrine  of  lis  pendens  is 
founded,  is  to  give  full  effect  to  the  judgment  which 
might  be  rendered  in  a  suit  depending  at  the  time  of 
the  purchase.'^  [Herrington  v.  Herrington,  27  Mo.  1.  c. 
562.]  If,  then,  no  judgment  be  possible  because  the 
court  is  without  power  to  render  any,  it  is  nonsense  (or, 
to  use  a  phrase  of  the  ancients,  it  is  milking  a  he-goat 
into  a  sieve— a  double  absurdity)  to  stress  lis  pendens, 
a  mere  incident  to  a  judgment,  when  a  judgment  was 
impossible.  Incidents,  peradventure,  come  in  and  go 
out  with  the  principal  thing  to  which  they  are  inciden- 
tal. Incidentia  rei  tacite  sequuntur.  ^*In  order  that 
an  action  may  be  lis  pendens  the  court  must  have  ju- 
risdiction of  the  subject-matter  as  well  as  of  the  per- 
son of  defendant.^'    [25  Cyc.  1461.] 

We  conclude,  then,  that  plaintiff's  case  cannot 
prosper  on  the  theory  lis  pendens  in  the  circuit  court 
avoids  either  laches  or  limitations. 

(2)  Of  custodia  legis.  In  a  brief  of  marked  refine- 
ment with  subtle  distinctions  and  ramifications  (all 
lending  a  scholarly  charm  of  industry  and  research), 
plaintiff's  counsel  maintain  that  the  Dickson  one  thirty- 
second  interest  in  the  Brazeau  Reservation  was  at  all 
times  in  the  custody  of  the  law,  by  virtue  of  the  juris- 
diction of  the  probate  court,  as  an  asset  of  the  partner- 
ship estate  of  Murdoch  &  Dickson,  hence  neither  limi- 
tations or  laches  apply. 

It  is  a  bit  difficult  to  follow  the  argument  of  coun- 
sel on  whether  it  is  meant  that  the  actual  property 
itself,  the  res,  or  the  title  to  it,  was  in  the  custody  of 
the  law.  If  mere  'Hitle"  is  meant,  then  it  is 
Legis,***"  self-evident  that  the  legal  title  was  in  Dick- 
son individually,  and  on  his  death,  testate, 
and  under  the  terms  of  his  will,  passed  to  his  executors 
and  trustees.  Bates  and  Eads,  who  were  active  trustees 
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and  not  immune  from  either  laches  or  limitations  bind- 
ing them  as  well  as  the  beneficiaries  of  the  trust.  Un- 
der no  possible  view  did  that  legal  title  come  into  the 
custody  of  the  law  as  an  incident  to  the  jurisdiction  of 
the  probate  court  over  the  partnership  estate.  It  is 
plain  enough  that,  under  the  record  we  are  dealing^ 
with,  such  legal  title  could  only  be  made  subservient  to 
or  united  with  the  equitable  title  by  the  decree  of  some 
court  having  equity  jurisdiction  or  by  apt  conveyance. 

If  the  equitable  title  is  meant,  then  we  confront  two 
propositions:  First,  is  mere  title  within  the  concept 
of  custodia  legis  as  that  concept  is  developed  and  un- 
derstood in  the  law?  Second,  did  Murdoch  hold  the 
equitable  title  by  virtue  of  the  jurisdiction  of  the  pro- 
bate court,  or  in  his  own  right  by  virtue  of  the  fact 
that  he  was  surviving  partner  and  had  an  interest  in 
the  property  as  such,  together  with  the  right  to  con- 
serve and  wind  up  the  estate,  which  right  was  subject 
to  be  taken  from  him  in  certain  contingencies  pointed 
out  by  the  statute?  We  reserve  the  last  question  be- 
cause in  our  opinion  a  determination  of  it  is  not  neces- 
sary. As  to  the  other  we  say  this:  To  enlarge  the 
boundary  of  custodia  legis  to  include  the.  mere  con- 
cept of  title  as  a  separate  entity  and  as  contradistin- 
guished from  actual  adverse  possession  of  the  thing  it- 
self, the  physical  land  (which,  possession,  in  turn,  cre- 
ates title) J  is  going  further  than  any  case  known  to 
us  has  gone.  Take  an  a-b-c  case :  Roe  Jias  title,  legal 
or  equitable.  Doe  had  adverse  possession  for  the  stat- 
utory period  under  a  claim  of  right.  What  becomes  of 
Eoe's  title  in  that  case?  Does  not  the  boot,  title,  shift 
to  Doe's  foot? 

Custodia  legis  involves  the  actual  domination  over 
some  objective  thing  by  the  court.  It  may  be  corporeal 
or  incorporeal,  but  it  is  not  a  controversy,  a  question 
or  an  inquiry.  [Rothschild  v.  Hasbrouck,  65  Fed.  1.  c. 
286  et  seq.] 
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Custodia  legis  is  defined  to  be  **that  custody  only 
which  an  officer  has  the  right  to  assume  over  property 
by  virtue  of  legal  process/'  [12  Cyc.  1025.]  It  would 
include  attached  property  or  property  actually  held  by 
a  replevin  writ,  or  property  actually  held  by  a  receiver 
as  a  hand  of  the  court,  or  property  actually  held  by 
a  general  administrator  and  actually  a  part  of  the 
estate.  *' When  property  is  lawfully  taken,  by  virtue 
of  legal  process,  it  is  in  the  custody  of  the  Law,  and 
not  otherwise. '^  [lb.,  note  43.]  To  enlarge  the  doc- 
trine so  as  to  include  the  mere  controverted  right  to 
possession  and  not  the  actual  fixed  possession  itself 
in  the  officer  is  a  refinement  that  would  lead  to  unex- 
pected and  serious  results  —  a  refinement  repudi- 
ated in  set  terms  in  Strode  v.  Gilpin,  187  Mo.  1.  c. 
392.  Take  an  a-b-c  case  to  illustrate:  Jones,  ad- 
ministrator of  Smith,  deceased,  has  a  horse  in  his 
possession  as  part  of  Smith's  estate,  which  horse  is 
claimed  by  Brown  and  is  his.  If  Brown  sue  Jones  in 
replevin  for  possession  is  he  to  be  defeated  by  the  doc- 
trine of  custodia  legis?  Or  if  Jones,  administrator, 
be  put  in  possession  of  *'X,''  a  tract  of  land,  as  part 
of  Smith's  estate,  and  Brown,  claiming  to  own  the  land, 
sue  in  ejectment,  does  the  doctrine  of  custodia  legis 
defeat  him?  Or  if  Jones,  administrator,  be  ordered  to 
take  possession  of  decedent  Smith's  real  estate  and 
tract  **X"  be  claimed  as  part  of  the  estate  and  Brown 
be  in  possession  and  Jones  sues,  is  Brown's  defense 
of  ownership  cut  out  by  the  doctrine  of  custodia  legis. 

But  turn  to  another  view.  There  is  a  doctrine  of 
the  law  that  may  be  stated  in  this  way:  **Real  estate 
purchased  with  partnership  fimds  for  partnership  uses, 
though  the  title  be  taken  in  the  name  of  one  partner, 
is  in  equity  treated  as  personal  property  so  far  as  is 
necessary  to  pay  the  debts  of  the  partnership  and  ad- 
just the  equities  of  the  partners.  For  this  purpose, 
in  case  of  the  death  of  such  partner,  the  survivor  can 
sell  the  real  estate ;  and,  though  he  cannot  transfer  the 
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legal  title  which  passes  to  the  heirs  or  the  devisees  of 
the  deceased,  the  sale  vests  the  equitable  ownership, 
and  the  purchaser  can,  in  a  court  of  equity,  compel  them 
to  convey  that  title/' 

The  foregoing  syllabi  are  the  sum  of  the  matter 
in  a  leading  case.  Shanks  v.  Klein,  104  U.  S.  18.  The 
foregoing  is  also  the  doctrine  of  this  court  [Easton 
V.  Courtwright,  84  Mo.  1.  c.  37  et  seq.]  The  title  thus 
vested  in  the  purchaser  is  the  equitable  title  once  vested 
in  the  surviving  partner  for  winding  up  purposes.  **It 
is  an  equitable  right  joined  with  an  equitable  title, 
which  courts  of  equity  will  recognize  and  protect.'* 
[Shanks  v.  Klein,  supra;  Easton  v.  Courtwright,  su- 
pra.] If  it  is  thus  an  equitable  right  coming  within 
the  jurisdiction  of  equity,  how  can  it  be  said  to  be 
within  the  jurisdiction  of  the  probate  court  and  thus 
be  within  the  doctrine  of  custodia  legis  by  virtue  of 
that  court's  jurisdiction?  Apparently  it  would  lead 
to  a  confusion  of  fundamental  ideas  to  hold  as  we  are 
asked  by  plaintiff  to  do. 

The  plain  common  sense  of  the  matter  is  that  nei- 
ther the  legal  nor  equitable  title  was  in  custodia  legis 
in  the  probate  court,  and  if  we  pass  from  mere  title 
to  the  custody  of  the  very  thing  itself,  to-wit,  Dick- 
son's one  thirty-second  interest  in  the  Brazeau  Reser- 
vation, that  custody,  *'the  actual  domination"  over  the 
objective  thing,  has  been  in  the  hands  of  Harrison  and 
those  defendants  holding  under  him  for  nigh  forty 
years.  If  Murdoch  was  entitled  to  it,  he  thereby  lost 
it.  If  plaintiff  be  the  successor  of  Murdoch,  he  stands 
in  Murdoch's  shoes,  and  what  was  lost  to  one  is  lost 
to  the  other. 

Moreover,  conceding  that  in  the  eye  of  equity,  for 
liquidation  and  winding  up  purposes,  Dickson's  one 
thirty-second  interest  in  the  Brazeau  Reservation  was 
personal  property  and  constructively  in  the  possession 
of  the  probate  court's  administrator  by  virtue  of  that 
court's  jurisdiction,  yet  the  law  would  be  inefficient 
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and  lame  indeed  were  it  to  allow  it  personalty  for  alt 
purposes.  It  is  still  real  estate  in  fact.  It  is  real  estate 
for  the  purpose  of  conveyance  and  under  the  law  of 
conveyancing.  It  is  real  estate  within  the  purview  of 
the  revenue  and  registry  laws.  Why  is  it  not  real  estate 
for  the  purpose  of  the  application  of  the  Statute  of 
Limitations  and  the  doctrine  of  laches!  The  correct 
answer  to  that  question  we  think  is :  it  is. 

It  must  be  remembered  that  plaintiff  is  in  a  court 
of  equity  in  a  bill  seeking  relief  under  a  statute  relat- 
ing to  real  estate,  not  personalty.  He  seeks  a  decree 
of  title  to  land,  not  personalty.  Under  such  circum- 
stances, to  ignore  the  settled  principles  of  law  relating 
to  real  estate,  like  laches  and  limitations,  and  allow 
this  case  to  break  only  on  the  fiction  of  equity  that 
for  winding  up  purposes  the  real  estate  of  a  firm  is 
personal  property  in  the  hands  of  the  surviving  part- 
ner, and  when  he  is  removed,  then  it  is  claimed  in  the 
probate  court,  would  make  posterity  think  ill  of  our 
understanding.  It  would  be  a  dangerous  travesty 
breeding  confusion  in  unexpected  ways.  What  says  the 
precept?    Via  trita  est  tutissima. 

Four  judges  of  this  court  who  at  one  or  another 
time  heard  the  instant  case  argued  at  our  bar,  have 
died.  Agreement  in  division  was  impossible.  The 
leading  attorney  for  plaintiff  died  after  an  argument 
In  Banc,  with  the  hand  of  mortality  even  then  plainly 
on  him.  Changes  in  the  personnel  of  this  bench  also 
caused  regrettable  delay.  With  the  mention  of  such 
sorrowful  incidents,  we  dismiss  this  opinion  by  pro- 
nouncing the  judgment  reached  by  a  majority  of  the 
court,  to-wit:  There  is  no  substance  in  plaintiff's  claim 
of  title.  Let  the  judgment,  nisi,  be  affirmed.  It  is  so 
ordered.  Graves,  Brown,  Walker  and  Paris,  J  J.,  con- 
cur; Woodson,  J.,  dissents  in  a  separate  opinion  in 
which  Bond,  J.,  concurs. 


Digitized  by 


Google 


672        SUPREME  COUBT  OF  MISSOUBI, 

Troll  V.  St.  Louis. 

DISSENTING  OPINION. 

WOODSON,  J.— Because  of,  among  other  things, 
the  great  amount  of  property  involved  in  this  case, 
I'onservatively  estimated  to  be  worth  $2,000,000,  I  de- 
^  oted  much  time  and  labor,  some  six  weeks,  in  the 
careful  study,  consideration  and  preparation  of  the 
divisional  opinion  filed  herein  by  me. 

After  a  careful  consideration  of  the  majority  opin- 
ion, which  has  been  written  In  Banc,  I  am  unable  to 
agree  thereto;  and  am  firmly  of  the  opinion  that  it 
reaches  erroneous  and  highly  unjust  conclusions. 

I,  therefore,  dissent  from  the  same  for  the  reasons 
stated  in  my  divisional  opinion,  which  is  hereto  at- 
tached and  made  a  part  hereof,  as  completely  as  if  cop- 
ied herein. 

The  record  in  this  case  is  unusually  voluminous, 
covering  more  than  one  thousand  pages,  and  the  plead- 
ings, alone,  cover  about  seventy-five  pages ;  but  as  there 
is  no  question  raised  as  to  their  sufficiency,  no  good 
purpose  would  be  served  by  incumbering  this  opinion 
by  inserting  them  herein.  It  will  suffice  to  state  that 
they  were  sufficiently  broad  and  specific  to  embrace 
all  the  facts  which  will  appear  in  the  opinion,  which 
are  practically  undisputed;  but  the  differences  exist- 
ing between  counsel  for  the  various  parties  to  the  rec- 
ord are  questions  of  law  which  govern  those  facts  and 
which  must  control  this  court  in  its  disposition  of  this 
case. 

They  are  substantially  as  follows: 

On  and  for  many  years  prior  to  January  26, 1871, 
there  existed  a  co-partnership  between  John  J.  Mur- 
doch and  Charles  K.  Dickson,  doing  business  in  the 
city  of  St.  Louis  under  the  style  and  firm  name  of 
Murdoch  &  Dickson,  which  was  upon  that  day  dissolved 
by  the  death  of  the  latter. 

Thereafter,  on  March  31,  1871,  Murdoch,  the  sur- 
viving partner,  qualified  as  surviving  partner  to  admin- 
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ister  upon  the  partnership  estate  in  the  probate  court 
of  the  city  of  St.  Louis  (then  county  of  St.  Louis) 
and  gave  bond  as  such  in  the  sum  of  $125,000  with 
James  D.  Eads  and  Barton  Bates  as  securities.  Shortly 
thereafter  he  began  the  administration  of  said  partner- 
ship estate— he  filed  with  the  probate  court  an  inven- 
tory of  its  assets,  and  among  others  was  an  undivided 
one  thirty-second  part  of  sixteen  arpents  of  land,  to- 
gether with  certain  accretions  thereto  belonging,  sit- 
uate in  North  St.  Louis  and  fronting  upon  the  Missis- 
sippi Biver,  making  about  twenty  arpents  in  all,  and 
known  as  the  Brazeau  Eeservation.  When  Dick- 
son died  the  firm  was  indebted  to  him  in  the  sum  of 
$84,074.96.  It  was  also  indebted  to  Eads  personally 
in  the  sum  of  $34,000,  and  to  Bates  as  trustee  of  the 
estate  of  E.  M.  Dillon  in  the  sum  of  $5388.22.  The  total 
indebtedness  of  the  firm  was  about  $280,000,  but  the 
total  value  of  all  its  assets  does  not  appear  from  this 
record.  Sometime  prior  to  October  14, 1873,  Murdoch 
had  filed  two  settlements  of  his  accounts  with  the  pro- 
bate court,  showing  that  he  had  disposied  of  some  of 
the  assets  of  the  said  estate,  and  by  the  last  of  which 
he  showed  a  balance  in  his  hands  in  favor  of  the  estate 
of  $97,902.75,  exclusive  of  $20,650  in  cash  and  St.  Louis 
city  bonds,  being  $4650  cash  and  $16,000  in  city  bonds, 
the  proceeds  of  the  sale  of  certain  realty  reported  by 
him  and  approved  by  the  court.  On  said  14th  day  of 
October  Murdoch,  as  surviving  partner  of  Murdoch  & 
Dickson,  made  and  executed  a  pretended  deed  of  as- 
signment, purporting  to  be  under  the  statutes  of  Mis- 
souri, governing  voluntary  assignments  for  the  benefit 
of  creditors,  to  one  John  G.  Priest  as  assignee,  who 
shortly  thereafter  qualified  as  such  in  the  circuit  court 
and  took  possession  of  a  large  amount  of  real  and  per- 
sonal property,  assets  of  the  said  partnership  estate; 
and  said  circuit  court  assumed  cognizance  of  same 
under  said  deed.    The  proceedings  thereof  having  been 
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protracted  from  the  date  of  the  assignment  without 
a  final  disposition  to  October,  1895,  this  court  in  the 
case  of  State  ex  rel.  v.  Withrow,  141  Mo.  69,  granted 
a  preliminary  rule  in  prohibition  against  the  circuit 
court's  further  procedure  with  the  cause,  which  was 
made  peremptory  on  July  17,  1897.  That  case  is  re- 
ferred to  and  made  a  part  of  this  statement. 

On  December  20,  1873,  a  motion  was  filed  by  Hill 
&  Bowman,  attorneys,  to  revoke  Murdoch's  authority 
as  surviving  partner  unless  he  should  file  additional 
security,  and  on  the  last  named  date  the  court  made  a 
rule  revoking  Murdoch's  authority  further  to  act  un- 
less within  ten  days  he  furnished  additional  security 
in  the  sum  of  $125,000.  He  failed  to  furnish  the  ad- 
ditional security,  and  on  December  30,  1873,  under  the 
terms  of  the  order,  his  authority  stood  revoked. 

After  the  revocation  of  Murdoch's  authority  by 
the  probate  court,  as  above  stated,  nothing  further  was 
done  in  that  court  regarding  the  administration  and 
settlement  of  said  partnership  estate;  but  it  remained 
in  a  state  of  abeyance  until  said  probate  court  on  Au- 
gust 11, 1895,  ordered  William  G.  Richardson,  the  pub- 
lic administrator  of  the  city  of  St.  Louis,  to  take  charge 
of  said  partnership  estate  as  administrator  de  bonis 
non.  Troll,  the  present  plaintiff,  is  the  successor  to 
said  Eichardson  in  said  ofl&ce  of  public  administrator, 
and  he  was  duly  substituted  as  party  plaintiff  herein. 

This  pretended  administration  of  this  partnership 
estate  by  Priest,  as  assignee  in  the  circuit  court,  bore 
no  relation  whatever  to  the  administration  of  the  same 
estate  in  the  probate  court,  thereby  leaving  Murdoch's 
accounts  with  the  estate  pending  in  the  probate  court 
wholly  unbalanced  and  unsettled;  and  seven  years 
elapsed  between  the  date  Priest  qualified  as  such  pre- 
tended assignee  and  the  date  on  which  he  filed  his  first 
account  in  the  circuit  court,  which  was  on  November 
24, 1880.  On  that  account  it  is  impossible  to  ascertain 
with  any  degree  of  certainty  the  condition  of  this  part- 
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nership  estate  at  the  date  of  its  dissolution,  or  since 
that  time. 

Richardson,  the  public  administrator,  upon  quali- 
fying, took  charge  of  the  Murdoch  &  Dickson  partner- 
ship estate,  and  moved  the  circuit  court  to  dismiss  the 
pretended  assignment  proceedings  wherein  Priest  was 
the  assignee,  for  want  of  jurisdiction  on  the  part  of 
that  court  to  administer  upon  said  partnership  estate, 
for  the  reason  that  the  probate  court  had  previously 
assumed  jurisdiction  over  the  same,  which  facts  ex- 
cluded all  other  courts  from  assuming  jurisdiction  over 
the  same.  This  motion  was  by  the  circuit  court  over- 
ruled, and  Richardson  then  applied  to  this  court  for 
a  writ  of  prohibition,  with  the  result  as  before  stated. 

Prior,  however,  to  the  granting  of  this  writ  of 
prohibition,  on  March  24, 1874,  Priest,  as  such  assignee, 
in  conjunction  with  one  Robert  M.  Renick,  through 
their  attorneys.  Hill  &  Bowman,  instituted  a  suit  for 
the  partition  of  this  Brazeau  tract,  which  was  styled 
John  G.  Priest,  assignee  of  John  J.  Murdoch,  Surviv- 
ing Partner  of  Murdoch  &  Dickson,  a  Firm  Formerly 
Composed  of  John  J.  Murdoch  and  Charles  K.  Dick- 
son, and  Robert  M.  Renick,  Plaintiffs,  v.  John  Maguire 
and  Many  Other  Persons,  Defendants. 

It  might  be  well  to  state  in  this  connection  that 
said  Maguire  originally  owned  three-fourths  of  all  of 
said  Brazeau  Reservation,  and  he  conveyed  the  one 
thirty-second  undivided  part  thereof  to  said  Dickson, 
which  was  for  the  use  and  benefit  of  said  copartner- 
ship, and  also  by  contract  agreed  to  convey  certain 
other  portions  thereof  to  James  Harrison,  the  father 
of  Edwin  Harrison,  mentioned  in  said  partition  suit. 

The  petition  therein  claimed  in  behalf  of  Priest, 
assignee,  five  one-hundred-and-sixty  hunireiths  of  the 
entire  tract,  and  a  like  amount  on  behalf  of  said  Ren- 
ick. It  made  Edwin  Harrison  and  the  other  children  of 
James  Harrison  defendants.  John  Maguire  and  nu- 
merous others,  including  James  B.  Eads  and  Barton 
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Bates,  trustees  under  the  will  of  Charles  K.  Dickson, 
deceased,  and  Oliver  D.  Filley  and  Charles  P.  Chou- 
teau, were  added  as  defendants  after  the  original  peti- 
tion was  filed. 

The  petition  in  that  case  asked  for  the  specific  per- 
formance of  said  contract  of  sale  entered  into  between 
said  Maguire  and  James  Harrison,  deceased.  Said 
petition  also  contained  the  following  allegations,  which 
were  established  by  the  evidence  therein:  **That  the 
said  land  is  not  capable  of  division  in  kind,  except  so 
far  as  the  interests  of  said  John  Maguire  and  of  the 
heirs  of  James  Harrison  are  concerned,  and  as  to  their 
interests  the  plaintiffs  pray  they  may  be  set  off  in 
kind.  And  as  to  all  the  others'  interests  plaintiffs  aver 
that  they  are  not  susceptible  of  division  in  kind.  And 
plaintiffs  pray  that  the  remainder  of  said  land,  after 
setting  off  said  portions  for  said  John  Maguire  and 
the  heirs  of  James  Harrison,  may  be  sold  and  the 
proceeds  divided  between  all  the  other  parties  accord- 
ing to  their  respective  interests  therein.  And  upon 
said  partition  of  said  interests  in  kind  and  the  sale 
of  the  remainder,  plaintiffs  pray  that  the  title  vested 
in  said  Maguire  by  said  decree  under  said  Brazeau 
Patent  of  June  10, 1862,  be  vested  in  said  John  Maguire 
and  the  heirs  of  said  James  Harrison  and  the  pur- 
chasers of  the  remainder  of  said  property  that  will  not 
be  susceptible  of  division  in  kind." 

This  case  was  assigned  to  Division  4  of  the  St. 
Louis  Circuit  Court  (then  Si  Louis  County  Circuit 
Court),  which  court  was  at  that  date  composed  of  five 
divisions.  Various  writs  of  summons  for  the  various 
defendants  were  issued  to  the  sheriff,  made  returnable 
to  the  June  term,  1874,  of  said  court,  and  because  of 
the  failure  to  serve  all  of  the  defendants  named  alias 
and  pluries  writs  were  issued  from  time  to  time,  and 
orders  of  publication  granted  against  nonresident  de- 
fendants; and  after  the  return  term  of  the  original 
writs  the  following  persons  were  added  as  defendants 
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in  said  cause,  viz. :  Charles  P.  Chouteau,  Oliver  D.  Fil- 
ley  and  Wm.  B.  Napton,  trustee  of  Helen  J.  Clemens, 
the  petition  to  be  amended  with  their  names. 

The  only  adult  defendant  who  ever  appeared  to 
this  suit  was  John  M.  Harney,  who  was  served  to  the 
return  ( Jime)  term  of  the  original  writ,  and  who  filed 
his  answer  within  the  first  four  days  of  that  term  by 
his  attorney,  the  Hon.  T.  T.  Gantt. 

The  defendants  John  Maguire,  Edwin  Harrison, 
Oliver  D.  Filley,  Charles  P.  Chouteau,  the  widow  and 
children  of  Dickson,  were  among  these  personally 
served. 

James  B.  Eads  and  Barton  Dates,  trustees,  by  the 
returns  filed,  appear  to  have  been  served  as  James  B. 
Eads,  trustee,  and  Barton  Bates  in  his  individual  ca- 
pacity. 

The  minutes  and  record  further  show  that  all  of 
the  defendants  named  were  not  brought  into  court  un- 
til the  February  term,  1875.  But  with  the  exception 
stated  none  of  the  adult  defendants,  save  John  M. 
Harney,  ever  entered  an  appearance,  and  no  answers 
or  pleas  or  demurrers  were  filed  by  any  of  them  at 
any  time,  save  by  Harney,  so  far  as  the  record  of  Di- 
vision 4  shows, 

The  case  was  docketed  for  hearing  in  Division  4, 
to  which  it  had  been  regularly  assigned,  on  the  9th 
of  April,  1875,  on  which  date  guardians  ad  litem  were 
appointed  for  the  minor  Dickson  defendants  and  the 
minor  Valle  defendants,  and  such  guardians  respec- 
tively signed  a  written  entry  of  appearance  on  the  day 
of  their  appointment,  but  they  neither  filed  an  answer 
nor  was  any  time  given  them  in  which  to  file  one,  as 
the  cause  was  immediately  submitted  to  the  court, 
which  promptly  on  the  same  day  rendered  and  entered 
an  interlocutory  decree  in  partition. 

While,  as  stated,  none  of  the  adult  defendants, 
save  John  M.  Harney,  ever  appeared  or  pleaded  to 
the  suit,  we  find  on  the  day  the  cause  was  submitted 
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and  the  interlocutory  decree  rend^ered,  a  paper  called 
** Petition  for  Sale'*  was  filed,  which  was  signed  by 
Edwin  Harrison,  Oliver  D.  Filley,  John  Magoire, 
Charles  P.  Chouteau  and  certain  other  defendants,  but 
not  by  the  trustees  or  the  widow  and  children  of  Dick- 
son. 

On  the  9th  day  of  April,  1875,  the  day  the  cause 
was  submitted,  the  guardians  ad  litem  appointed  and 
the  last  named  paper  filed,  the  court  entered  the  inter- 
locutory decree  in  partition. 

The  decree  is  as  follows : 

Friday,  April  9.  1876. 

Now  at  this  day  come  the  plaintiffs  by  their  attorneys  and 
also  comes  the  defendant,  John  M.  Harney,  and  also  come  Mary 
Estelle  Dickson  and  James  Eads  Dickson,  by  their  guardian 
ad  litem,  Martin  T.  Dickson,  also  come  Belle  Valle,  Jules  F« 
Valle.  Jesse  Valle.  Maude  Valle,  and  Paul  Barbara  Valle,  by  their 
guardian  ad  litem,  Isabelle  H.  Valle,  the  other  aefenaants  nereu 
come  not  but  make  default.  And  thereupon  the  cause  coming 
on  to  be  heard  upon  the  motion  of  the  plaintiffs  is  submitted  to 
the  court  upon  the  evidence  and  proofs  adduced.  And  the  court 
having  heard  and  being  sufficiently  advised  of  and  concerning 
the  premises,  doth  ascertain  and  determine  that  the  parties 
hereto  are  the  owners  of  and  interested  in  the  following  de^ 
scribed  premises,  to-wit:  A  certain  tract  of  land  known  as  the 
Brazeau  Reservation,  in  the  city  of  St.  Louis  in  said  county, 
having  a  front  of  four  arpents  by  a  depth  of  four  arpents  of 
land,  lying  in  the  southeast  comer  of  Labeaume  Patent  of 
March  25,  1852,  and  within  the  patent  of  the  United  States  to 
Joseph  Brazeau,  dated  the  10th  of  June,  1862,  including  all  the 
accretions  to  said  reservation  on  the  eastern  front,  bordering 
on  the  Mississippi  river,  bounded  north  by  the  north  line  of 
said  Brazeau  Patent,  east  by  the  Mississippi  river»  south  by  the 
south  line  of  said  Brazeau  Patent,  and  west  by  the  west  line 
thereof,  containing  with  the  accretions  about  twenty  arpents 
of  land.  And  the  court  doth  further  ascertain  and  determine 
the  respective  rights,  title  and  interest  of  said  parties  and  their 
shares  and  proportions  in  said  parcel  of  land»  and  doth  de- 
clare the  same  to  be  as  follows,  to-wit:  That  the  plaintiff 
John  G.  Priest  is  seized  of  5-160  parts  thereof.  The  plaintiff, 
Robert  M.  Renick,  has  disposed  of  his  interest  to  Oliver  D. 
Filley,  before  suit  brought  and  is  not  entitled-  to  any  part 
thereof.    .    .    . 

The  court  doth  further  order,  adjudge  and  decree  that  par- 
tition of  said  real  estate  be  made  among  the  parties  entitled 
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thereto  according  to  their  respective  rights  and  interests  therein, 
as  hereinbefore  ascertained  and  determined.  And  for  that 
purpose  the  court  doth  appoint  William  H.  Cozzens,  one  of  the 
county  surveyors  of  St.  Louis  county,  and  Henry  B.  Belt  and 
Charles  Miller,  three  competent  persons,  residents  of  St  Louis 
county,  to  be  commissioners  to  make  partition  of  said  real 
estate,  according  to  law.  And  it  is  further  ordered  that  said 
commissioners  make  report  of  their  proceedings  herein  accord- 
ing to  law. 

The  next  record  entry  shows  that  on  the  20th  day 
of  May,  1875,  the  commissioner^  appointed  hy  the  de- 
cree made  report  that  the  land  was  not  susceptible  of 
partition  in  kind,  whereupon  on  the  28th  day  of  May, 
1875,  the  court  approved  their  report  and  ordered  the 
land  to  be  sold,  appointing  the  sheriff  as  special  com- 
missioner for  such  purpose.  By  the  terms  of  the  order 
of  sale,  however,  the  sheriff  was  directed  to  first  dedi- 
cate certain  streets,  then  for  the  first  time  dedicated, 
to  lay  out  an  additional  street,  just  west  of  the  land 
appropriated  for  use  for  wharf  purposes,  and  then  to 
subdivide  all  the  land,  excepting  the  so-called  wharf 
land,  into  lots,  and  report  his  action  to  the  court  for 
its  approval  before  proceeding  to  sell. 

Nearly  two  months  after  the  entry  of  the  interloc- 
utory decree  and  ten  days  after  the  court  had  directed 
the  sheriff  to  subdivide  the  land,  etc,  and  report  his 
action  to  the  court  and  on  June  1,  1875,  the  following 
suggestion  of  the  death  of  plaintiff  Renick  was  made : 
^*And  now  come  the  parties  and  their  attorneys  in 
I)erson  and  it  appearing  to  the  court  that  Robert  M. 
Renick,  named  as  one  of  the  plaintiffs  in  this  suit,  has 
departed  this  life  in  the  autumn  of  1874,  and  that  said 
Renick  had  no  title  or  interest  in  said  suit  in  partition 
at  the  time  of  his  death,**  etc. 

Twenty  days  later  on  the  21st  day  of  June,  1875, 
the  sheriff  made  report  and  filed  plat  showing  subdivi- 
sion of  land  in  accordance  with  the  terms  of  the  order 
of  sale,  which  report  the  court  then  approved,  and  on 
July  6,  1875,  filed  his  report  of  sale.    By  this  report 
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it  was  made  to  appear  that  the  land  was  offered  in 
bulk  by  the  sheriff,  and  Harrison  was  the  highest  bid- 
der, and  the  land  knocked  down  to  him  at  the  price 
of . 

This  ended  the  proceedings  in  the  case  in  Division 
4,  as  the  next  entry  in  the  cause,  made  on  the  same 
day,  viz.,  July  6, 1875,  is  as  follows : 

*' Sheriff's  Report  of  Sale  Filed. 

''Transferred  by  Consent  to  No.  !•*' 

By  the  same  record  of  that  date  it  appears  that 
the  court  adjourned  until  Monday  morning,  Septem- 
ber 20, 1875,  at  10  a.  m. 

It  appears  from  the  testimony  of  Henry  Denison 
and  by  the  recital  in  Priest's  accounts  offered  in  evi- 
dence by  defendant  Harrison  that  at  this  juncture^ 
Priest,  the  pretended  assignee,  was  dissatisfied  with 
the  price  bid  by  Harrison  for  the  land,  and  was  about 
to  file  exceptions  to  the  report  of  sale  based  upon 
the  inadequacy  of  price.  To  avoid  this  Harrison  agreed 
to  and  did  on  July  6, 1875,  the  day  the  case  was  trans- 
ferred, give  Priest  his  check  for  $7645.50  which  repre- 
resented  twice  the  proportional  part  of  the  gross  sum 
bid  by  Harrison,  to  which,  under  the  decree.  Priest 
would  have  been  entitled,  and  exempted  Priest  from 
any  liability  for  his  proportion  of  costs  and  attorneys* 
fees.  Having  thus  induced  Priest  to  refraiafrom  filing 
exceptions  to  the  report  of  sale,  for  some  reason  not 
given,  the  case  was  transferred  to  Division  1.  We  find 
from  the  record  of  the  proceedings  thereafter  had  in 
Division  1,  that  on  July  12,  1875,  the  report  of  sale 
was  confirmed.  There  are  several  other  entries  of 
record  in  Division  1,  the  first  purporting  to  amend  the 
interlocutory  decree  in  such  a  manner  as  to  add  the 
interest  claimed  by  Benick  to  the  share  of  Oliver  D.  Fil- 
ley,  and  the  second  correcting  some  error  diminishing 
the  reported  bid  of  Harrison. 

While  Harrison  was  the  sole  ostensible  bidder  for 
the  property  at  the  pretended  sale,  it  appears  from 
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the  evidence  that  he  bid  not  only  in  his  own  behalf 
but  also  in  behalf  of  certain  othei*  defendants  ,in  the 
canse,  and  upon  the  alleged  confirmation  of  the  sale 
executed  a  declaration  of  trust  acknowledging  he  held 
the  lands  for  himself  and  the  persons  named,  in  the 
proportions  set  opposite  the  names,  namely:  James 
Harrison,  .52070;  Estate  of  Oliver  D.  Filley,  .38584; 
Charles  P.  Chouteau,  .04675;  Heirs  of  Jules  Valle, 
.04672. 

The  record  does  not  show  any  distribution  of  the 
money  by  the  sheriff,  and  whether  any  of  it  was  actually 
paid  to  the  sheriff  or  by  him  paid  out  to  any  of  the 
interested  parties  does  not  appear  by  any  report  or 
by  any  receipts  ^filed  by  said  sheriff.  Whether  Harri- 
son paid  any  money  to  the  sheriff  or  made  his  settle- 
ment outside  with  the  parties  as  he  had  with  Priest, 
or  how  much  any  of  them  so  received  does  not  appear 
'either  from  the  record  or  from  the  testimony. 

At  the  time  of  the  institution  of  this  partition  suit, 
James  B.  Eads  and  Barton  Bates  had  been  since  Jan- 
uary, 1871,  acting  as  executors  under  the  will  of  Charles 
K.  Dickson,  and  during  the  progress  of  the  same  and 
until  they  made  final  settlement  in  June,  1880.  That 
the  deceased  Dickson,  with  the  exception  of  the  man- 
sion house,  left  his  entire  estate  to  said  James  B.  Eads 
and  Barton  Bates,  in  fee  simple,  with  power  in  them  to 
sell,  mortgage,  convey  or  otherwise  dispose  of  it;  and 
to  manage  and  dispose  of  it  as  they  saw  fit,  and  as  he 
might  do  if  living,  in  trust,  however,  for  his  widow 
and  children.  It  continues:  ''They  shall  finally  dis- 
pose of  the  property  as  follows,  so  soon  as  it  may  con- 
veniently be  done.^'  One-eighth  to  the  widow,  another 
to  Julius  Walsh,  as  trustee  for  his  wife,  testator's 
daughter.  *'The  remaining  three-fourths  of  the  estate 
they  shall  keep  in  their  hands,  and  manage  and  con- 
trol the  same  as  above  provided,  until  as  each  one  of 
my  remaining  children  shall  reach  the  age  of  twenty- 
four  years,  when  they  shall  convey  to  such  child  or  for 
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its  use  one-eighth  part  of  the  estate.''  After  provid- 
ing for  a  separate  estate  for  the  daughter,  Estelle 
Mary,  in  the  event  of  her  marriage,  the  will  continues, 
^'and  in  the  case  of  my  sons,  the  trustees  may,  in  any 
case,  if  they  shall  deem  it  best,  invest  his  portion  or 
any  part  thereof  without  power  to  dispose  of  the  prin- 
cipal for  such  time  as  the  trustees  may  think  best.'^ 
Then  follows  this  provision:  ''In  making  the  division 
of  my  estate  above  provided  for,  and  conveying  to  my 
wife  and  children  their  portions  thereof,  the  said  trus- 
tees shall  not  be  bound  to  convey  to  any  one  portions 
of  each  kind  of  property  of  which  my  estate  may  con- 
sist, but  in  each  case  they  may  convey  to  the  person 
then  entitled  any  kind  of  property  of  the  estate  to  be 
selected  by  the  trustees  amounting  in  value  by  their 
estimation  to  the  proportions  to  which  such  person  may 
then  be  entitled." 

There  is  nothing  in  the  record  of  the  partition  suit 
to  show  that  these  trustees  had  ever  conveyed  any- 
thing to  either  the  widow  or  any  of  the  children  during 
the  pendency  of  said  partition  suit.  These  persons, 
Eads  and  Bates,  were  executors  and  trustees,  and 
also  sureties  on  Murdoch's  bond  as  surviving. partner • 

According  to  agreement  with  Maguire,  Filley^ 
Chouteau  and  the  representatives  of  the  Valle  heirs, 
Harrison  bid  at  the  sale  on  June  30, 1875,  and  was  the 
succossful  bidder.  The  newspaper  advertisements  for 
this  sale  merely  gave  the  description  by  boundaries  as 
they  were  given  in  the  petition  in  the  partition  suit,  and 
in  it  no  reference  was  made  to  the  subdivision  already 
made  by  the  sheriff  under  the  court's  order  of  the 
property,  exclusive  of  the  river  front,  into  lots. 

In  common  with  the  rest  of  the  adult  defendants 
(save  John  M.  Harney)  the  trustees  never  appeared 
to  the  suit.  Soon  after  the  rendition  of  the  prohibi- 
tion decree  in  1897,  the  plaintiff  in  the  suit  below 
filed  in  the  recorder's  office  of  St.  Louis  a  notice,  the 
purpose  of  which  was  to  advise  all  persons  dealing  with 
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the  real  estate  assets  of  the  partnership  estate  of  the 
decision  of  this  court  holding  the  assignment  and  all 
proceedings  thereunder  void  and  sustaining  plaintiff's 
title  to  and  the  probate  court*  s  continuing  and  exclu- 
sive jurisdiction  thereover. 

After  several  attempts  to  sell  the  interest  of  the 
partnership  estate  in  this  property  under  orders  of 
sale  granted  by  the  probate  court,  and  because  it  was 
impossible  to  procure  bidders  and  purchasers,  owing 
to  the  claims  set  up  to  this  interest  by  grantees  of  the 

pretended  assignee,  the  plaintiff  on  the day,  190—, 

instituted  this  suit  to  quiet  title  under  section  650,  Re- 
vised Statutes  1899. 

On  August  4, 1875,  the  day  the  land  was  conveyed 
to  Edwin  Harrison  by  the  sheriff  under  the  partition 
sale,  he  executed  a  declaration  of  trust  to  the  effect 
that  he  held  **the  title  to  said  tract  of  land,  known  as 
the  Brazeau  Reservation,  in  trust  for  the  uses,  bene- 
fits and  behoof  of  the  persons  and  for  the  portions 
hereafter  stated,''  which  was  acknowledged  March  12, 
1875,  and  duly  recorded  March  13, 1885. 

In  accordance  with  the  requirements  of  the  decree 
and  order  of  sale  in  the  partition  proceedings  Edwin 
Harrison  paid  all  the  then  delinquent  taxes  of  every 
description,  and  his  successor  in  the  trust,  and  his 
grantees  have  paid  all  the  taxes  since  assessed  against 
the  property. 

He  entered  into  and  held  actual,  continuous,  noto- 
rious and  uninterrupted  adverse  possession  of  the  en- 
tire ** Brazeau"  tract,  under  claim  of  title  from  and 
after  August  4,  1875;  received  the  rents  and  made 
sales  therefrom  from  time  to  time,  and  divided  all  the 
net  proceeds  of  such  rentals  and  sales  among  the  par- 
ties named  in  the  declaration  of  trust  above  mentioned 
in  the  proportions  therein  stated,  up  to  the  day  of 
his  death  in  May,  1905,  after  the  institution  of  this  suit. 

The  St.  Louis  Union  Trust  Company,  in  June, 
1905,  was  duly  appointed  as  trustee,  in  place  of  Harri- 
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son,  under  said  declaration  of  trust,  as  to  the  portion 
of  the  ''Brazeau''  tract  remaining  unsold;  was  per- 
mitted to  become  party  defendant  in  this  cause,  and  to 
adopt,  as  it  did  adopt,  the  answer  theretofore  filed  by 
Harrison  herein. 

The  John  H.  Conrades  Chair  and  Parlor  Furni- 
ture Company,  defendant,  acquired  City  Block  293,  a 
part  of  said  tract,  in  August,  1883,  from  John  H.  Con- 
rades, to  whom  Edwin  Harrison  and  wife  had  conveyed 
the  same  in  April  of  the  same  year,  and  has  been  in 
adverse  possession  thereof  under  claim  of  title  con- 
tinuously ever  since,  having  expended  $61,574.97  in  im- 
provements thereon,  made  use  thereof  for  a  manufac- 
turing plant,  and  paid  all  taxes,  general  and  special, 
assessed  against  it. 

The  George  A.  Diederich  Furniture  Company,  de- 
fendant, acquired  ten  lots  of  City  Block  321,  a  part  of 
said  tract,  in  March,  1885,  from  Charlotte  Diederich,  to 
whom  Edwin  Harrison  and  wife  had  conveyed  the 
same  in  April,  1882,  for  the  consideration  of  $12,000; 
and  has  been  in  continuous  adverse  possession  thereof 
under  claim  of  title,  having  expended  $10,000  in  im- 
provements thereon  and  made  use  thereof  for  a  man- 
ufacturing plant,  and  paid  all  taxes,  general  and  spe- 
cial, assessed  against  the  same. 

The  defendant  Standard  Stamping  Company  ac- 
quired all  of  that  portion  of  City  Block  320  which 
lies  within  the  Brazeau  Reservatiofi,  said  portion  be- 
ing bounded  on  the  north  by  the  north  line  of  the  Bra- 
zeau Reservation,  on  the  east  by  Second  street,  on  the 
south  by  Chambers  street,  and  on  the  west  by  the  west 
line  of  the  said  Brazeau  Reservation;  a  part  thereof, 
in  April,  1892,  by  warranty  deed  from  C.  D.  Comfort, 
who  had  acquired  it,  in  1883,  from  Edwin  Harrison  by 
warranty  deed ;  and  the  balance  thereof,  in  June,  1892, 
by  warranty  deed  from  Edwin  Harrison ;  in  1892,  and 
shortly  after  acquiring  all  of  said  property,  said  Stand- 
ard Stamping  Company  erected  thereon  a  large  bride 
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factory  building,  covering  practically  all  of  the  prop- 
erty, at  an  expense  to  that  defendant  of  upwards  of 
$64,000,  and,  beginning  with  1892,  and  ever  since  that 
year,  that  defendant  has  continually  and  exclusively 
occupied  such  building  for  factory  purposes,  and  be- 
ginning with  the  year  1892  and  until  the  date  of  trial 
it  paid  all  taxes  on  said  property. 

Defendant  the  F.  H.  Logeman  Chair  Manufactur- 
ing Company  by  its  answer  denied  the  allegations  of 
the  petition  and  then  claimed  as  owner  in  fee  by  writ- 
ten title  all  of  lots  100,  101,  102,  and  103  in  block  290, 
being  281  feet  on  First  street  by  420  to  the  Levee ;  and 
also  averred  adverse  possession  of  these  lots  under 
this  claim  of  title  for  more  than  twenty  years  and  the 
payment  of  taxes  and  making  in  good  faith  permanent 
improvements  thereon.  And  the  proof  showed  that 
on  September  22,  1881,  Edwin  Harrison  and  wife  by 
warrant  deed  conveyed  these  lots  in  fee  to  John  H. 
Conrades  and  Frederick  H.  Logeman;  that  Conrades 
with  his  wife,  thereafter  on  January  6,  1883,  conveyed 
to  Logeman  in  fee  his  one  half,  and  that  Logeman  and 
wife  on  July  23,  1883,  conveyed  these  lots  in  fee  ta 
defendant,  the  F.  H.  Logeman  Chair  Manufacturing 
Company ;  and  the  evidence  showed  further  that  at  all 
times  after  July,  1883,  the  Chair  Company  held  the 
exclusive  possession  of  these  lots  and  paid  all  general 
and  special  taxes  on  them;  that  they  improved  these 
lots  by  erecting  thereon  a  six-story  building  used  as  a 
warehouse  and  for  offices,  and  at  all  times  after  1883,. 
and  for  more  than  twenty  years  before  the  commence- 
ment of  this  suit,  this  company  kept  these  lots  inclosed 
and  in  use  and  at  all  times  asserted  absolute  title  to 
all  parts  thereof  and  of  every  interest  therein. 

The  defendants  Charles  Alfred  Logeman,  Roland 
H.  Logeman  and  Wilbur  G.  Logeman,  by  their  joint 
answer,  denied  the  allegations  of  the  petition  and  then 
claimed  as  owners  in  fee  and  by  written  title  all  of 
the  lots  numbered  47,  48,  49,  60,  51,  52  and  53  in  block 
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294,  these  lots  fronting  142  feet  and  one  inch  on  Second 
street  by  109  feet  and  seven  inches  on  Main  street, 
a^d  also  averred  adverse  possession  of  these  lots  un- 
der such  claim  of  title  and  the  payment  of  all  taxes 
thereon,  general  and  special,  for  more  than  twenty 
years,  and  the  placing  in  good  faith  thereon  of  perma- 
nent and  costly  improvements.  And  the  proof  showed 
that  by  warranty  deed  of  March  24,  1882,  for  $15,000 
Edwin  Harrison  and  wife  conveyed  these  lots  to  BVed- 
erick  Logeman,  who  at  once  took  possession  of  them 
and  inclosed  them  and  erected  a  casket  factory  on 
them,  which  factory  cost  nearly  $65,000,  and  has  at 
all  times  been  used  since  then  by  the  Mound  City 
CoflSn  Company,  a  corporation  formed  by  Mr.  Loge- 
man in  1882 ;  that  Mr.  Logeman  died  in  1894,  and  that 
these  three  defendants,  his  sons,  succeeded  him  as 
owners  of  this  property  and  of  the  Coflfin  Company 
shares  under  his  will,  and  they  have  continued  to  pay, 
as  he  did  while  living,  all  general  and  special  taxes 
on  it,  and  have  at  all  times  since  then  continued  to 
assert,  as  he  did  while  living,  the  exclusive  ownership 
of  all  of  these  lots  and  of  every  interest  in  them. 

The  defendant  Franklin  R.  Jackes  (called  in  the 
petition  ''Frank  R.  Jacks'')  is  one  of  those  who  claim 
by  mesne  conveyances  under  Edwin  Harrison.  In 
Jackes 's  answer  he  claims  to  be  the  owner  of  a  lot  120 
feet  on  Main  street,  by  a  depth  eastwardly  of  200  feet, 
in  City  Block  289  and  asserts  actual,  open,  uninter- 
rupted and  adverse  possession  in  himself  and  his 
grantors  for  more  than  the  period  of  limitation.  The 
claim  of  title  from  Edwin  Harrison  to  Jackes  begins 
with  a  deed  from  Edwin  Harrison  to  Vombrock  in 
1880 — consists  of  eight  different  transfers  of  the  prop- 
erty at  various  dates  down  to  and  including  the  last 
deed  to  Jackes,  September  6,  1902.  When  Vombrock 
bought  the  Jackes  lot  from  Edwin  Harrison  in  1880, 
there  was  a  small  frame  building  on  it,  used  as  a 
dwelling.    Vombrock  paid  $8,000  for  the  lot,  and  at 
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once  took  possession  and  improved  it  with  a  two-story 
brick  building,  to  which  a  third  story  was  afterwards 
added.  The  building  was  one  hundred  feet  by  sixty 
feet,  and  in  connection  with  the  building  Vombrock 
used  the  balance  of  the  lot,  together  with  other  prop- 
erty which  he  leased  from  Harrison  for  a  lumber 
yard.  It  was  fenced  in  on  all  sides.  After  Vombrock 
had  occupied  it  exclusively  for  three  or  four  years,  he 
incorporated  his  business  and  conveyed  the  property 
to  his  corporation,  the  Vombrock  Furniture  Company 
— after  which  the  company  continued  in  the  same  man- 
ner to  use  and  occupy  the  Jackes  lot  until  1896,  when 
the  company  failed,  and  the  title  passed  under  a  fore- 
closure to  the  MuUanphy  Bank.  The  bank  was  in  actual 
possession,  collecting  rent  for  a  time,  and  afterwards 
having  a  watchman  in  charge  until  the  property  was 
sold  to  one  one  Weil,  by  the  receiver  of  the  bank.  The 
receiver  also  had  a  watchman  in  charge.  That  part  of 
the  lot  which  was  not  built  upon  was,  during  all  the 
time  from  Harrison's  deed  down  to  the  sale  to  Evans, 
used  as  a  lumber  yard.  Weil  sold  to  one  Evans,  who 
was  a  business  associate  of  Jackes  and  later  conveyed 
the  lot  to  Jackes.  Evans  and  Jackes  took  possession 
upon  their  purchase  from  Weil  in  1899;  at  that  time  the 
three-story  brick  building  erected  by  Vombrock  was 
still  on  the  lot,  and  the  rest  of  the  lot  was  used  as  a 
lumber  yard.  Jackes  and  Evans  built  upon  that  part 
of  the  lot  formerly  used  as  a  lumber  yard,  expending 
$30,000  in  improvements  upon  the  entire  lot.  During 
the  period  from  1880  down  to  1896  whUe  the  Vom- 
brocks  were  in  continuous  and  exclusive  physical  pos- 
session no  one  else  ever  demanded  rent  from  them  or 
disputed  their  possession  in  any  way. 

The  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany acquired  the  property  described  in  its  answer 
exclusive  of  that  used  as  streets  from  Harrison  by  deed 
more  than  ten  years  prior  to  this  suit.  They  occupied 
the  parts  of  streets  under  authority  of  an  ordinance 
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of  said  city,  dated  the day  of 18—,  have 

paid  all  taxes  from  date  of  deed,  made  extensive  im- 
provements and  laid  tracks  both  over  the  land  conveyed 
by  Harrison  and  the  streets  occupied  under  the  ordi- 
nance. 

The  city  of  St.  Louis  claimed  the  streets,  excluding 
Front  or  Wharf  street,  by  prescriptive  use,  and  also  by 
use  since  1841;  claimed  the  street  known  as  Front  or 
Wharf  since  the  date  of  the  partition  proceedings  and 
in  virtue  of  the  laying  out  of  said  street  by  order  of 
the  circuit  court  by  the  sheriff  and  the  commissioners 
and  according  to  the  plat  attached  to  defendant  St. 
Louis's  answer.  Harrison  claimed  the  wharf,  accept- 
ing the  dedication  of  Front  or  Wharf  street  made  in 
the  partition  proceedings,  but  claimed  the  wharf  un- 
der his  deed  from  Maguire.  The  city  claimed  the  wharf 
by  prescriptive  use,  also  by  reason  of  expenditures 
made  upon  it  since  1864,  and  claimed  both  streets 
(other  than  Front  street)  running  through  the  reser- 
vation by  deed  of  Maguire  and  others,  dated day 

of ,  1853,  a  deed  made  pri^r  to  Ma^iire  convev- 

ance  to  Dickson,  which  was  dated  and  executed  the 

day  of ,  1852.    Charles  K.  Dickson  did  not 

join  in  this  deed.    The  city  also  claimed  wharf  under 

direct  deed  from  Harrison  executed  on  —  day  of , 

1884,  to  the  city  of  St.  Louis ;  and  Harrison  claimed  as 
lessee  under  said  city  in  virtue  of  a  lease  executed 
contemporaneously  with  Harrison's  deed  to  it  under 
special  covenants  recited  in  that  lease  and  the  ordi- 
nance of  the  city  of  St.  Louis  under  which  it  was  made. 

The  Mississippi  Valley  Trust  Company  claimed 
block  288  under  mesne  conveyances  from  Harrison; 
and  the  Wiggins  Ferry  Company  claimed  the  wharf 
as  assignee  of  Harrison's  leasehold  term.  The  two 
last  named  defendants  have  purchased  the  interest  of 
this  plaintiff  and  the  writ  of  error  has  been  dismissed 
as  to  them. 
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Whatever  additional  facts  may  be  necessary  for 
the  proper  determination  of  this  case  will  be  stated 
in  the  conrse  of  the  opinion. 

The  trial  court  made  the  following  findings  of  fact, 
which  are  stated  in  the  decree,  to-wit : 

*' And  the  court  doth  further  find  that  on  and  prior 
to  the  fourteenth  day  of  October,  1873,  the  equitable 
title  to  one  undivided  thirty-second  part  of  the  real 
estate  hereinafter  described,  subject  to  the  rights  of 
the  defendant,  the  city  of  St.  Louis,  in  the  streets  and 
wharf  described  in  the  answer  of  said  defendant,  was 
in  John  J.  Murdoch  as  surviving  partner  of  the  firm 
of  Murdoch  &  Dickson,  the  legal  title  thereto  being  in 
James  B.  Eads  and  Barton  Bates,  as  trustees  under 
the  will  of  Charles  K.  Dickson,  and  that  both  said 
equitable  title  and  said  legal  title,  at  the  date  of  the 
institution  of  this  suit,  had  been  extinguished  by  the 
actual,  continuous,  notorious  and  uninterrupted  ad- 
verse possession  of  said  real  estate  by  said  city  of  St. 
Louis,  and  by  Edwin  Harrison,  individually  and  as 
trustee,  and  by  like  adverse  possession  thereof  by  the 
^antees  of  said  Edwin  Harrison,  individually  and  as 
trustee;  and  the  court  doth  further  find  that  plaintiff 
is  barbed  from  any  recovery  in  this  suit  by  the  laches 
of  said  John  J.  Murdoch  as  surviving  partner  as  afore- 
said, and  by  the  laches  of  the  creditors  of  said  Mur- 
doch and  Dickson,  and  by  the  laches  of  said  trustees 
under  the  will  of  said  Charles  K.  Dickson,  and  of  the 
legal  representatives  of  said  Murdoch;  and  the  court 
having  reached  the  conclusion  above  stated,  makes  no 
finding  on  the  defense  of  estoppel  set  out  in  the  an- 
swers of  some  of  the  defendants.*' 

And  thereupon  the  court  found  for  the  defendants, 
and  entered  its  decree  accordingly;  and  the  plaintiff 
brought  the  case  here  upon  writ  of  error. 

The  errors  assigned,  by  reason  whereof  it  is  here 
claimed  the  decree  of  the  lower  court  should  be  re- 
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versed  and  judgment  and  decree  entered  here  in  favor 
of  plaintiflf  and  against  the  defendants  claiming  any 
interest  in  the  partnership  interest  in  the  Reservation 
under  Harrison,  are  set  out  in  full  in  this  plaintiff's 
motion  for  new  trial,  which  is  here  reproduced  as  the 
errors  complained  of  for  correction. 

1.  The  findings  in  said  cause  are  against  the  evi- 
dence, against  the  weight  of  the  evidence,  and  against 
the  law  under  the  evidence. 

2.  The  decree  and  judgment  is  against  the  evi- 
dence, against  the  weight  of  the  evidence,  and  against 
the  law  under  the  evidence. 

3.  The  findings,  judgment  and  decree  were  for  the 
wrong  party. 

4.  The  court  erred  in  admitting  incompetent,  ir- 
relevant and  immaterial  evidence  offered  by  the  de- 
fendants. 

5.  The  court  erred  in  rejecting  competent,  rele- 
vant and  material  evidence  offered  by  the  plaintiff. 

6.  Because  the  court  erred  in  overruling  the  plea 
to  the  court's  jurisdiction  and  the  motion  therein  for 
a  judgment  filed  on  the  4th  day  of  November,  1905. 

7.  Because  the  court  erred  in  overruling  the  plain- 
tiff's objections  to  the  introduction  of  any  evidence  un- 
der the  answers  of  the  several  defendants,  after  the 
admission  made  by  the  several  defendants  in  such  an- 
swers, also  by  the  stipulation  filed  in  the  cause  and  also 
by  the  admission  of  all  the  defendants  in  open  court, 
that  the  one  thirty-second  interest  in  the  land  described 
in  plaintiff's  petition  and  in  the  several  answers  was 
partnership  property  in  January,  1871,  when  Dickson 
died;  on  October  14, 1873,  and  at  all  prior  times  to  the 
date  of  Murdoch's  qualification  as  surviving  partner; 
at  all  subsequent  times  including  the  period  during 
which  the  circuit  court  usurped  the  jurisdiction  of  the 
probate  court,  and  while  Priest  was  holding  this  and 
other  property  of  the  estate;  when  the  partition  suit 
was  filed  and  during  all  of  the  proceedings  therein  to 
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the  date  of  sale  and  delivery  of  the  sheriff's  deed  in 
said  partition;  at  all  times  since  the  delivery  of  the 
deed  to  Harrison  and  up  to  the  present  time. 

(a)  Because  the  judgment  of  proceedings  in 
State  ex  rel.  Richardson  v.  Withrow,  141  Mo.  69,  is 
res  ad  judicata  of  plaintiff's  right  and  title  and  the 
probate  court's  custody,  control  and  jurisdiction  over 
these  assets. 

(b)  Because  the  court  erred  in  overruling  the 
plaintiff's  objection  to  the  introduction  of  any  evi- 
dence under  the  plea  of  adverse  possession. 

(c)  Because  during  the  pendency  of  the  partner- 
ship administration  in  the  probate  court,  under  the 
facts  pleaded  and  admitted  by  defendants,  all  partner- 
ship property  was  under  the  exclusive  control,  juris- 
diction and  in  the  custody  of  the  probate  court. 

(d)  Because  the  partnership  administration  was 
pending  in  the  probate  court  at  all  times  since  March 
31,  1871,  and  is  still  pending,  in  the  settlement  of 
which  this  property  is  and  has  always  been  involved; 
and  such  proceedings  were  and  still  are  lis  pendens. 

(e)  Because  no  person  came  into  being  and  no 
right  of  action  ever  accrued  to  any  one  for  the  recov- 
ery of  any  partnership  property  until  Murdoch's  suc- 
cessor was  appointed  by  the  probate  court  in  August, 
1895,  aside  from  the  two  grotmds  **c"  and  **d"  here- 
under. 

9.  Because  it  erred  in  sustaining  the  defendant's 
plea  of  adverse  possession  against  the  plaintiff's  rigl^t 
to  the  one  thirty-second  interest  in  the  property  de- 
scribed, notwithstanding,  and  in  spite  of  the  fact  that 
the  judgment  of  the  Supreme  Court  rendered  in  July, 
1897,  vested  the  title  and  right  of  possession  to  all 
assets,  real  and  personal,  of  the  partnership  estate 
seized  by  Priest  under  the  void  deed  and  held  under 
the  unlawful  control  of  this  court,  in  plaintiff  as  of 
the  date  1873;  and  the  exclusive  possession,  control. 
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custody  and  jurisdiction  of  and  over  the  same  in  the 
probate  court  as  of  the  same  date. 

10.  The  court  erred  in  admitting  over  the  ob- 
jection of  plaintiff  any  testimony  in  support  of  the 
plea  of  laches,  based  upon  (1)  the  delay  of  the  circuit 
court  in  ceasing  to  usurp  and  to  interfere  with,  and 
the  time  elapsing  during  which  it  continued  to  usurp 
and  interfere  with  the  jurisdiction  of  the  probate 
court;  or  to  (2)  the  delay  of  the  probate  court  in  ap- 
pointing a  successor  to  Murdoch  to  dispute  the  author- 
ity of  the  usurping  court,  while  the  circuit  court  was 
usurping,  interfering  with  and  claiming  the  jurisdic- 
tion of  the  probate  court;  or  (3)  the  delay  of  the 
executors  of  Dickson  in  failing  to  qualify  or  to  pro- 
cure the  appointment  of  Murdoch's  successor  who 
might  do  so,  during  the  time  the  circuit  court  was 
usurping,  interfering  with  and  claiming  the  jurisdic- 
tion of  the  probate  court;  or  (4)  of  that  of  the  trustees 
of  Dickson  during  the  same  time;  and  (5)  that  of  Mur- 
doch, his  heirs  or  representatives  of  Murdoch's  estate, 
or  of  that  of  the  remote  beneficiaries  under  the  trust 
created  by  the  Dickson  will,  during  the  same  time. 

11.  The  court  erred  in  admitting  over  the  objec- 
tion of  plaintiff  any  testimony  in  support  of  the  plea 
of  laches,  against  the  plaintiff  herein,  based  upon  the 
alleged  delay  of  any  person  whomsoever  other  than 
the  plaintiff  himself;  he  being,  since  Murdoch's  au- 
thority was  revoked,  the  only  person  authorized  or 
permitted  to  bring  this  suit ;  and  the  right  to  sue  inur- 
ing to  him  along  in  August,  1895. 

12.  Because  it  sustained  the  plea  of  laches  against 
complainant's  right  to  sue,  when  there  was  no  testi- 
mony whatever,  or  parol  or  documentary  proof  of,  or 
one  single  fact  alleged  by  the  defendants  in  their  an- 
swers or  adduced  in  court  tending  to  show  that  com- 
plainant was  guilty  of  any  delay  in  the  institution  of 
this  suit. 
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13.  The  court  erred  in  admitting  any  testimony  or 
evidence  in  support  of  any  plea  of  adverse  posses- 
sion, laches,  acquiescence,  consent  or  estoppel  of  any 
alleged  equity. 

14.  Because  the  judgment  rendered  violates  the 
letter  and  spirit,  the  word  and  command  of  the  prohi- 
bition judgment,  because  it  invades  the  control  and 
possession  of  the  probate  court  and  of  this  plaintiff 
as  the  probate  court's  officer  of  the  property  herein 
confessed  to  be  a  part  of  the  partnership  property  at 
all  times  from  the  date  of  Dickson's  death  until  the 
present  time. 

15.  Because  it  violates  the  letter  and  spirit,  the 
word  and  command  of  the  prohibition  judgment  and 
under  these  specious  pleas  it  frees  the  circuit  court's 
hands  of  the  prohibition,  gives  effect  to  its  own  void 
orders  and  judgment,  denounced  by  the  Supreme  Court 
as  void,  dignifies  the  trespasser  Priest  and  those  tres- 
passing under  him,  with  the  name  of  legal  possessors, 
scorns  the  probate  court's  possession,  control,  custody 
and  jurisdiction,  and  defeats  the  title  and  possession 
of  plaintiff  as  the  duly  appointed  successor  of  Mur- 
doch, fixed  and  adjudged  by  the  Supreme  Court. 

16.  It  is  violative  of  the  Constitution  of  the  United 
States,  which  guarantees  to  the  citizens  of  every  State 
the  immunities  and  privileges  of  every  other  citizen 
and  maintains  the  right  of  every  citizen  to  life,  liberty 
and  property,  which  cannot  be  taken  from  him  without 
due  process  of  law;  and  forbids  the  courts  and  the 
States  to  deny  to  any  citizen  the  equal  protection  of 
the  laws— in  this,  that  this  judgment  defeats  the  whole 
law  of  administration  referring  to  the  winding  up  of 
partnership  estates  when  dissolved  by  death,  and 
whereby  all  sales  of  partnership  property  must  be 
made  by  the  surviving  partner,  or  his  legal  successor, 
and  reported  to  and  accounted  for  in  the  probate 
court;  the  debts  of  the  partnership  estate  paid  under 
its  direction  when  ascertained  and  adjudged  by  it  to  be 
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due ;  the  diflferences  between  the  surviving  partner  and 
the  deceased  partner  adjusted;  and  the  surplus,  if 
any,  paid  to  the  executor  or  administrator  of  the  de- 
ceased partner,  to  the  end  that  all  the  assets  of  the 
deceased  partner's  estate  may  come  into  the  hands  of 
the  executor  or  administrator  in  the  probate  court; 
and  the  heirs  or  legatees  of  the  intestate  or  testator 
may  under  the  probate  court's  supervision  and  pro- 
tection receive  the  full  benefit  thereof  upon  the  final 
settlement  of  such  deceased  partner's  estate, 

17.  It  is  violative  of  the  Constitution  of  the  State 
of  Missouri,  for  the  same  reasons  in  that  it  deprives 
the  plaintiff  and  all  persons  directly  or  indirectly  in- 
terested in  the  estate,  of  his  and  their  property  and 
rights  without  due  process  of  law. 

18.  It  violates  that  provision  of  the  Constitution 
of  Missouri  which  provides,  as  a  part  of  our  Bill  of 
Rights,  that  there  must  be  a  certain  lemedy  afforded 
for  every  injury  to  person,  property  and  character. 

19.  It  violates  the  judgment  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Maguire  v.  Tyler, 
decided  in  1872,  after  Murdoch's  qualification  in  March, 
1871,  in  so  far  as  it  recognizes  the  streets  and  wharf 
rights  and  ownership  in  the  city  of  St.  Louis,  and 
predicates  upon  the  use  of  any  part  of  said  land  as 
streets  or  the  use  of  any  part  thereof  as  wharf  prop- 
erty prior  to  the  decision  of  1872,  any  prescription  or 
prescriptive  rights;  and  is  Violative  of  the  rule  and 
decision  of  the  Supreme  Court  of  Missouri  in  case 
of  State  ex  rel.  v.  Withrow,  141  Mo.  69;  and  in  the 
respects  mentioned  in  all  the  previpus  grounds  for 
new  trial,  in  so  far  as  it  bases  a  prescriptive  right 
to  the  streets  or  to  the  wharf  or  any  right  to  the  wharf, 
or  the  new  street  added  and  designated  on  the  plat 
made  by  the  sheriff  in  the  partition  suit,  or  under  the 
deed  of  Edwin  Harrison  made  after  Harrison's  al- 
leged purchase  under  the  partition,  and  pending  the 
administration  proceedings. 
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L  There  can  be  no  question,  and  in  fact  it  is  not 
denied,  that  on  and  prior  to  January  26,  1871, 
the  beneficial  interest  in  and  to  the  land  involved  in 
this  suit  belonged  to  the  partnership  of  Murdoch  & 
Dickson,  and  that  during  said  time  the  legal  title 
thereto  stood  in  the  name  of  Dickson,  one  of  the  part- 
ners. 

The  controversy  seems  to  arise  as  to  what  be- 
Partnership  ^^^^^  ^^  ^^^  legal  and  equitable  title  there- 
Realty:  to  and  the  possession  thereof  upon  the  death 
Partner:  of  Dickson,  which  occurred  on  said  26th  day 
o?  TKie"  ^^  January,  and  which  fact  it  is  conceded 
custodia  Operated  as  a  dissolution  of  the  partner- 
"-•«'••  ship. 

Upon  the  correct  determination  of  those  questions 
largely  depends  the  proper  determination  of  this  case. 

It  is  the  contention  of  counsel  for  plaintiff  that  the 
title  to  the  partnership  realty  upon  the  death  of  one 
of  the  parties  is  converted  by  operation  of  law  into 
personalty,  and  that  the  equitable  title  thereto,  which 
courts  of  equity  will  recognize  and  protect,  passes  to 
and  becomes  vested  in  the  surviving  partner,  with 
all  the  incidents  of  title,  including  the  right  to  the  ex- 
clusive possession  of  the  property. 

And  if  that  contention  is  sound,  then  it  is  further 
contended  by  said  counsel  that  upon  the  death  of  Dick- 
son the  equitable  title  to  and  possession  of  this  land 
passed  by  operation  of  law  to  Murdoch,  as  surviving 
partner,  whose  duty  it  was  to  administer  upon  it 
through  the  probate  court  of  the  city  (then  county) 
of  St.  Louis,  and  that  when  he  qualified  as  such  sur- 
viving partner  that  fact  coupled  with  his  possession 
and  inventory  thereof  filed  by  him  in  the  probate 
court,  placed  the  partnership  estate,  including  this 
land,  in  custodia  legis,  which  fact,  it  is  contended,  pre- 
vents the  running  of  the  Statute  of  Limitations  so 
long  as  the  estate  remains  in  the  custody  of  the  law. 
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Upon  the  other  hand,  if  I  correctly  understand 
the  contention  of  the  counsel  for  the  various  defend- 
ants, it  is  substantially  this:  That  during  the  life 
of  Dickson  he  held  the  legal  title  to  the  land  in  con- 
troversy in  trust  for  his  firm,  Murdoch  &  Dickson; 
that  upon  the  death  of  Dickson  all  of  his  property 
passed  to  and  vested  under  his  will  in  Eads  and  Bates 
as  executors,  and  then  by  the  terms  thereof  they  were 
to  hold  and  manage  the  same  as  trustees  for  the  widow 
and  his  children ;  and  that  by  operation  of  law  the  full 
equitable  title  to  the  land  passed  to  and  vested  in 
Murdoch,  the  surviving  partner;  in  trust,  however: 
first,  for  the  payment  of  firm  debts ;  and,  second,  one- 
half  of  what  remained  to  Eads  and  Bates  as  trustees 
of  Dickson,  and  the  other  half  to  Murdoch.  Conse- 
quently, they  contend  that  Murdoch  was  never  in  pos- 
session of  this  land,  and  that  when  the  probate  court 
revoked  his  authority  to  further  administer  the  part- 
nership estate  as  surviving  partner,  on  December  30, 
1873,  and  there  having  been  no  one  else  appointed  to 
succeed  him  as  administrator  of  said  estate  until  Au- 
gust, 1895,  when  the  appellant  was  appointed  as  such, 
then  the  Statute  of  Limitations  would  and  did  run 
during  that  twenty-odd  years  and  barred  this  cause 
of  action,  for  the  reason  that  from  December,  1873, 
to  August,  1895,  Eads  and  Bates  were  sui  juris  in 
possession  of  the  land,  and  represented  the  interests 
of  the  six  minor  children  of  Dickson ;  Mrs.  Walsh,  the 
other  child,  was  represented  by  her  husband,  her  trus- 
tee, who,  of  course,  was  sui  juris;  Mrs.  Dickson,  the 
widow,  was  sui  juris;  that  all  of  the  creditors  of  Mur- 
doch &  Dickson  were  of  necessity  so*,  as  was  Murdoch, 
the  surviving  partner.  Hence,  at  the  time  of  Harri- 
son *s  entry,  August  4,  1875,  not  a  single  outstanding 
interest,  legal  or  equitable,  was  in  existence  that  was 
not  either  in  person,  or  by  trustee,  vested  in  an  adult 
under  no  disabilities,  who  at  any  time  could  have  moved 
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for  the  appointment  of  a  successor  to  Murdoch  or  a 
successor  to  Priest,  according  to  his  fancy,  or  have 
taken  any  other  step  that  he  deemed  necessary  to  pro- 
tect the  interest  of  creditors  or  the  ultimate  owners 
of  the  property ;  that  all  of  them  stood  by  with  folded 
hands  until  Richardson,  the  public  administrator,  was 
ordered  to  take  charge  of  the  assets  of  Murdoch  & 
Dickson,  on  August  13,  1895,  twenty  years  after  Har- 
rison had  entered  into  possession;  and  even  then  when 
Richardson  had  so  taken  charge,  this  suit  was  not  in- 
stituted until  the  December  term,  1903,  eight  years 
after  his  appointment,  and  six  years  after  July  17, 
1897,  the  date  when  the  writ  of  prohibition  in  re 
Withrow  was  made  final. 

These  contentions  of  counsel  for  the  respective 
parties  sharply  present  the  legal  propositions  involved 
in  this  litigation ;  and  in  order  to  properly  understand 
those  questions  we  must  ascertain  the  nature  of  this 
partnership  realty,  the  character  of  the  title  thereto, 
and  to  whom  it  and  the  possession  thereof  passed  upon 
the  death  of  Dickson. 

These  questions  have  been  before  the  courts  of 
this  and  other  states  repeatedly,  and  have  received  at 
the  hands  of  those  courts  careful  consideration. 

This  court  in  discussing  this  question  in  Bell  v. 
McCoy,  136  Mo.  1.  c.  561,  said:  ** Until  there  is  a  liqui- 
dation  of  the  partnership  estate,  the  realty  of  the  firm 
may  be  dealt  with  and  managed  by  the  administrator 
of  the  partnership  estate  just  as  any  other  asset  of 
the  firm.  Plaintiff,  Mrs.  Bell,  as  administratrix  of 
that  estate  in  this  case,  is  entitled  to  the  possession 
and  control  of  the  leasehold,  and  it  is  not  material 
whether  it  is  regarded  as  real  or  personal  in  nature  so 
far  as  concerns  the  present  controversy." 

And  in  Easton  v.  Courtwright,  84  Mo.  1.  c.  36,  the 
court  remarks:  **The  application  to  the  probate  court 
by  the  surviving  partner  was  for  the  sale  of  certain 
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partnership  real  estate,  and  for  that  portion  situated 
in  Hannibal,  the  legal  title  to  which  was  in  the  name 
of  all  the  partners.  Being  partnership  property,  in 
contemplation  of  equity,  it  was  to  be  treated  as  assets 
in  the  hands  of  the  surviving  partner  administering 
as  such  for  the  payment  of  partnership  debts. '* 

And  Justice  Milueb  in  Shanks  v.  Klein,  104  U.  S. 
1.  c.  22,  says:  **It  is  not  necessary  here  to  decide  that 
it  is  not  a  lien  in  the  strict  sense  of  that  word,  for  if 
it  be  a  lien  in  any  sense,  it  is  also  something  more. 
It  is  an  equitable  right  accompanied  by  an  equitable 
title.  It  is  an  interest  in  the  property  which  courts  of 
chancery  will  recognize  and  support.  What  is  that 
right!  Not  only  that  the  court  will,  when  necessary, 
see  that  the  real  estate  so  situated  is  appropriated  to 
the  satisfaction  of  the  partnership  debts,  but  that  for 
that  purpose  and  to  that  extent,  it  shall  be  treated  as 
personal  property  of  the  partnership  and  like  other 
personal  property  pass  under  the  control  of  the  sur- 
viving partner.  This  control  extends  to  the  right  to 
sell  it,  or  so  much  of  it  as  may  be  necessary  to  pay 
the  partnership  debts  or  to  satisfy  the  just  claims  of 
the  surviving  partner.*^ 

In  this  case  the  court  quotes  approvingly  from 
Dupuy  V.  Leavenworth,  17  Cal.  262,  the  very  language 
quoted  in  Easton  v.  Courtwright,  which  so  satis- 
factorily explains  the  nature  of  the  title  of  the  sur- 
viving partner,  as  follows:  **In  the  view  of  equity 
it  is  immaterial  in  whose  name  the  legal  title  of  the 
property  stands— whether  in  the  individual  name  of 
one  co-partner,  or  in  the  joint  names  of  all ;  it  is  first 
subject  to  the  payment  of  partnership  debts,  and  is 
then  to  be  distributed  among  the  co-partners  accord- 
ing to  their  respective  rights.  The  possessor  of  the 
legal  title  in  such  case  holds  the  estate  in  trust  for 
the  purposes  of  the  co-partnership.  Each  partner 
has  an  equitable  interest  in  the  property  until  such 
purposes  are  accomplished.    Upon  dissolution  of  the 
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co-partnership  by  the  death  of  one  of  its  members,  the 
surviving  partner  who  is  charged  with  the  duty  of 
paying  the  debts,  can  dispose  of  this  equitable  interest, 
and  the  purchaser  can  compel  the  heirs  at  law  of  the 
deceased  partner  to  perfect  the  purchase  by  convey- 
ance of  the  legal  title.'' 

In  Gteorge  on  Partnership,  p.  126,  it  is  said:  **A 
partnership  may  own  or  even  deal  in  real  estate,  but  it 
cannot  take  or  hold  the  legal  title  in  its  own  name. 
A  partnership,  as  we  know,  is  not  a  person,  certain, 
natural  or  artificial,  and,  hence,  no  legal  title  to  real 
estate  can  vest  in  it.'' 

Even  where  all  the  members  of  the  firm  are  named 
as  grantees,  they  hold  the  legal  title  as  tenants  in  com- 
mon without  survivorship,  but  the  equitable  title  with 
survivorship  is  in  the  firm.  [Riddle  v.  Whitehill,  135 
U.  S.  621;  Harris  v.  Harris,  153  Mass.  439;  Paige  v. 
Paige,  71  Iowa,  318.]  The  author  last  quoted  again 
says:  **When  in  the  deed  the  firm  style  only  is  used 
in  describing  the  grantee,  which  firm  style  contains  the 
name  of  an  actual  partner  at  the  time,  such  partner 
takes,  under  the  deed,  a  trust  for  the  benefit  of  all 
members  of  the  firm.  But  if  the  firm  style  only  is 
used  in  the  deed,  in  expressing  the  grantee,  and  the 
firm  style  so  used  contains  no  name  of  an  actual, 
existing  partner,  the  deed  fails  to  pass  a  legal  estate 
to  anyone,  and  such  legal  estate  is,  thereafter,  in  the 
grantor,  although  he  holds  in  trust  for  the  firm." 
[George  on  Partnership,  p.  127.]  In  Woodward- 
Holmes  Co.  V.  Nudd,  58  Minn.  1.  c.  239,  it  is  said:  ''It 
is  now  held  with  practical  unanimity  by  the  Ameri- 
can courts  that  if  partnership  capital  be  invested  in 
land  for  the  benefit  of  the  company,  all  the  incidents 
attach  to  it  which  belong  to  any  other  stock,  so  far 
as  consistent  with  the  Statute  of  Prauds  and  the  tech- 
nical rules  of  conveyancing,  and  that  it  will  be  treated 
as  personal  estate  until  it  has  performed  all  its  func- 
tions to  the  partnership  and  thereby  ceases  to  be  any 
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longer  partnership  property;  and  until  then  it  is  not 
subject  to  dower  or  inheritance.  .  •  .  The  part- 
ners have  the  power  of  disposition  over  it  for  the  pur- 
poses of  the  dissolution  of  the  partnership,  the  pay- 
ment of  its  debts,  and  the  distribution  or  division  of 
the  capital  among  themselves.  For  until  that  is  done 
the  property  has  not  fulfilled  its  functions  as  person- 
alty or  ceased  to  be  partnership  property.'' 

The  case  of  Holton  v.  Guinn,  65  Fed.  450  (Circuit 
Court,  W.  D.  Missouri  W.  D.),  decided  by  Judge  Phii> 
ips,  who  wrote  the  opinion  in  Easton  v.  Courtwright, 
is  in  point.    The  suit  was  for  partition  instituted  by 
the  widow  and  children  of  Elijah  Lloyd,  the  deceased 
partner  of  a  co-partnership  known  as  Guinn  &  Lloyd^ 
against  the  surviving  partner  Guinn,  who  had  given 
bond  in  the  probate  court ;  the  partnership  estate  waa 
then  in  course  of  administration.  The  court  said:  *'The 
question,  therefore,  is    .    .     .    are  the  complainants 
entitled  to  proceed  in  partition  of  the  lands,  and  for 
an  accounting  of  the  rents  and  profits  thereof  against 
the  respondent  t    If  the  lands  were  partnership  prop- 
erty, on  the  death  of  Lloyd,  one  of  the  partners,  the 
right  of  possession,  dominion  and  management  there- 
of devolved  upon  respondent  as  such  surviving  partner,, 
for  the  purpose  of  administering  and  winding  up  the 
partnership  aflfairs.     In    contemplation    of    law,  the 
realty  for  this  purpose  is  personal  property  and  part- 
nership assets.    Its  primary  liability  in  his  hands  is 
for  the  debts  of  the  copartnership.    To  this  end  re- 
spondent is  entitled  to  the  usufruct  thereof,  for  the 
purpose  of  paying  off  partnership  debts ;  and  he  may 
sell  and  dispose  of  such  real  estate,  if  necessary,  to 
such  end.    .    .    .    Until  such  administration  is  closed 
by  discharge  of  the  partnership  debts,  the  possession 
of  the  partnership  realty  by  the  surviving  partner 
is  adverse  to  and  exclusive  of  the  heir  at  law,  and 
hence,  suit  in  partition  will  not  lie.     [Holmes  v.  Mc- 
Qee,  27  Mo.  597;  Priest  v.  Chouteau,  85  Mo.  407;  2 
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Bates  Partn.,  971  et  seq.;  1  Woemer's  Adm.,  sec. 
126.]'' 

In  the  case  of  Priest  v.  Chouteau,  85  Mo.  1.  c.  407, 
this  court  quoted  with  approval  the  following  language 
from  the  Supreme  Court  of  Indiana  in  the  case  of  Ros- 
sum  V.  Sinker,  reported  in  12  Central  Law  Journal, 
202: 

**  'The  rule  unquestionahly  is,  that  the  heirs  of  a 
deceased  partner  have  no  interest  in  the  real  estate 
owned  by  the  firm  until  all  the  partnership  debts  have 
been  paid.  Until  all  debts  have  been  paid,  the  sur- 
viving partner  has  the  real,  substantive  interest  .  .  . 
Certain  it  is,  however,  that  the  land  of  a  partnership 
is,  in  many  very  essential  respects,  radically  and  ma- 
terially different  from  land  owned  by  an  individual. 
It  is  also  certain  that  the  surviving  partner  has  the 
substantive  interest  in  such  property,  and,  unques- 
tionably, the  right  to  own,  hold  and  sell  it  for  the 
purpose  of  settling  up  firm  affairs  and  paying  firm 
debts.*  [Bumside  v.  Merrick,  4  Mete.  537;  Dyer  v. 
Clark,  5  Mete.  562.]  In  Jones  v.  Parsons,  25  Cal.  104, 
it  is  said:  *The  same  result  would  accrue  in  case  of 
the  sale  under  execution  of  the  legal  interest  of  a 
partner,  in  the  partnership  real  estate,  as  in  the  per- 
sonal property.  The  partners  are  regarded  at  law  as 
tenants  in  common,  but  in  equity  the  property  is 
treated  as  vesting  in  them  in  their  partnership  capac- 
ity, the  beneficial  interest  being  held  by  them  in  trust 
until  the  partnership  account  is  settled  and  the  part- 
nership debts  are  paid/  '' 

It  being  conceded,  and  as  the  undisputed  evidence 
shows,  that  during  Dickson  *s  life  he  held  the  legal 
title  and  possession  of  this  land  for  the  use  and  bene- 
fit of  the  firm,  then  according  to  the  universal  hold- 
ings of  all  the  courts,  upon  his  death,  the  law  trans- 
ferred the  title  and  possession  thereof  to  Murdoch,  as 
surviving  partner  for  the  benefit,  primarily,  of  the 
partnership  creditors,  and,  secondarily,  to  the  execu- 
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tors  of  Dickson,  for  the  uses  and  purposes  stated  in 
his  will.  As  soon  as  Murdoch  acquired  the  posses- 
sion, the  law  converted  the  realty  into  personalty,  and 
by  operation  of  law  the  legal  title  vested  in  him,  as 
much  so  as  land  would  vest  in  the  heir  at  law  by  the 
death  of  the  ancestor ;  and  once  the  surviving  partner 
acquired  the  title  and  possession  it  was  a  good  legal 
title  and  possession  against  the  world.  [Collins  v. 
Bankhead,  1  Strobhart's  L.  (S.  C.)  1.  c.  27;  Bell  v.  Mc- 
Coy, 136  Mo.  1.  c.  561.] 

And  according  to  the  principle  laid  down  by  all  of 
the  authorities,  when  Murdoch,  as  such  surviving  part- 
ner, became  possessed  of  this  undivided  one  thirty-sec- 
ond interest  in  the  Brazeau  Reservation,  he  became 
a  tenant  in  common  with  Maguire  and  those  claiming 
under  him;  and,  consequently,  he  retained  that  pos- 
session up  to  the  date  of  his  removal  from  oflSce,  since 
his  pretended  assignment  was  absolutely  null  and 
void,  as  was  held  by  this  court  in  the  case  of  State 
ex  rel.  v.  Withrow,  supra,  and  did  not  therefore  have 
the  legal  effect  of  depriving  him  of  the  possession  of 
the  partnership  property.  Under  this  view  of  the  case 
we  must  logically  and  necessarily  hold  that  neither  the 
legal  title  nor  the  possession  of  this  real  estate  ever 
vested  in  Eads  and  Bates  as  executors  under  Dick- 
son *s  will,  for  the  obvious  reason  that  under  the  law, 
the  estate  of  a  deceased  member  of  a  copartnership 
has  no  interest  whatever  in  the  partnership  assets  un- 
til the  firm  debts  are  paid;  and,  if  any  surplus  re- 
mains after  the  payment  of  the  firm  debts,  then  that 
surplus  passes  to  and  becomes  the  assets  of  the  estate 
of  the  individual  member,  and  not  before.  Conse- 
quently, the  heirs,  executors  or  administrators  of  the 
deceased  partner  can  in  no  manner  interfere  or  in- 
termeddle with  the  title  or  possession  of  partnership 
assets  until  all  of  its  debts  are  paid. 

By  way  of  diversion  and  for  the  purpose  of  throw- 
ing a  side  light  ui)on  the  question  of  the  Statute  of 
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Limitations,  which  will  be  considered  in  a  subsequent 
paragraph  of  this  opinion,  I  wish  to  here  state  that, 
since  we  have  reached  the  conclusion  that  during  the 
time  Murdoch  was  acting  as  surviving  partner  he  was 
in  possession  of  this  land  as  a  co-tenant  with  Maguire 
and  others,  and  that  being  true,  it  is  perfectly  clear 
that  there  was  ho  necessity  for  Murdoch,  as  such  sur- 
viving partner,  to  sue  the  devisees  of  Dickson  or  their 
trustees  for  the  recovery  of  this  land,  for  the  reason 
that  he  already  held  the  title  and  possession  thereof, 
and  they  were  not  disputing  that  title  or  his  right  of 
possession  thereto. 

We  are,  therefore,  of  the  opinion  that  the  Statute  of 
Limitations  had  not  begun  to  run  up  to  the  date  of 
Murdoch's  removal,  which  was  December  30,  1873. 
And  this  brings  us  to  the  consideration  of  the  ques- 
tion, and  we  must  ascertain  and  determine  where  the 
title  and  possession  of  this  property  was  from  and 
after  that  date  down  to  the  time  the  plaintiff  was  or- 
dered to  take  possession  of  the  partnership  estate, 
which  was  on  August  11,  1895. 

It  is  clearly  deducible  from  all  of  the  authorities, 
including  our  statutes  governing  the  administration  of 
partnership  estates,  that  neither  the  title  nor  posses- 
sion of  this  land  remained  in  Murdoch  after  his  re- 
moval from  office  by  the  probate  court  on  December 
20,  1878. 

Plaintiff  contends  that  the  administration  of  a 
partnership  estate  is  a  proceeding  in  rem  and  that 
when  Murdoch  qualified  as  surviving  partner  of  this 
estate  in  the  probate  court  and  took  charge  thereof, 
then  the  assets  thereof  were  thereby  placed  in  custodia 
legis,  his  possession  being  the  possession  of  the  court, 
and  that  upon  the  revocation  of  his  authority  to  fur- 
ther administer  upon  the  estate,  the  legal  title  and 
possession  thereof  remained  vested  in  the  court,  until 
the  appointment  and  qualification  of  plaintiff  as  ad- 
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ministrator  de  bonis  non  of  said  estate,  and  that  he 
then  took  possession  of  same  as  an  officer  of  the  court. 

Upon  the  other  hand  counsel  for  respondent  con- 
tend tiiat  the  possession  of  this  property  was  never 
in  the  hands  of  the  probate  court,  or  in  custodia  legis, 
yet  they  do  not  point  out  with  clearness  where,  in, 
their  judgment,  the  possession  rested  during  that  pe- 
riod, but  contend  in  a  general  way,  if  we  correctly 
understand  them,  that  it  rested  with  Eads  and  Bates, 
the  executors  and  trustees  under  the  will  of  Dickson. 

These  contentions  call  for  an  examination  of  the 
question  as  to  the  nature  and  extent  of  the  jurisdic- 
tion of  the  probate  court  over  the  administration  of 
partnership  estates. 

Sections  52  and  54  of  article  1  of  chapter  2  of 
Wagner's  Statutes  of  1872  were  in  force  and  governed 
the  jurisdiction  of  probate  courts  over  partnership  es- 
tates at  the  time  Murdoch  qualified  as  surviving  part- 
ner to  administer  upon  this  estate;  and  sections  52 
and  54  thereof  read  as  follows: 

**Sec.  52.  In  case  of  the  death  of  a  member  of  a 
copartnership,  any  surviving  partner,  resident  of  this 
State,  shall  have  the  right  to  give  the  bond  herein- 
after required,  to  take  an  inventory  of  the  partner- 
ship effects  in  the  presence  of  witnesses,  appointed  as 
provided  by  law,  to  cause  the  same  to  be  duly  ap- 
praised, and  to  do  all  other  things  touching  the  admin- 
istration of  the  partnership  effects,  in  the  manner  pro- 
vided by  this  law;  but  when  the  surviving  partner 
administers,  his  administration  shall  be  had  in  the 
county  in  which  the  partnership  business  was  con- 
ducted.'' 

**Sec.  54.  If  the  surviving  partner  shall  not  have 
administered  on  the  partnership  estate,  at  the  time 
the  executor  or  administrator  of  the  estate  of  the  de- 
ceased partner  shall  proceed  to  take  his  inventory,  it 
shall  be  the  duty  of  such  executor  or  administrator  to 
include  in  the  inventory,  which  he  is  required  by  law 
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to  return  to  the  court,  the  whole  of  the  partnership 
estate,  goods  and  chattels,  rights  and  credits,  ap- 
praised at  their  true  value,  as  in  other  cases ;  but  the 
appraisers  shall  carry  out  in  the  footing  an  amount 
equal  only  to  the  deceased's  proportional  part  of  the 
copartnership  interest.'' 

From  reading  those  two  sections  of  the  statute  it 
will  be  seen  that  the  surviving  partner  is  given  the 
preference  to  administer  upon  the  partnership  estate, 
but  if  he  fails  to  do  so,  it  is  then  made  the  duty  of  the 
administrator  of  the  estate  of  the  deceased  partner  to 
administer  upon  the  same,  but  one  or  the  other  must 
do  so  and  neither  can  administer  upon  the  estate  in- 
dependent of  the  statute  (See  Ensworth  v.  Curd,  68 
Mo.  282),  for  the  reason  that  those  sections  provide 
whichever  administers  upon  the  estate  shall  take  an 
inventory  of  the  partnership  assets  in  the  presence  of 
witnesses,  as  provided  by  law,  to  cause  the  same  to  be 
duly  appraised  and  to  do  all  other  things  touching 
the  administration  of  the  partnership  effects,  in  the 
manner  provided  by  this  law.  And  section  56  thereof 
requires  the  surviving  partner,  where  he  administers 
upon  the  estate,  to  file  a  bond  with  the  court  condi- 
tioned that  he  will  ''use  due  diligence  and  fidelity  in 
closing  the  affairs  of  the  late  copartnership,  apply  the 
property  thereof  towards  the  payment  of  the  part- 
nership debts,  render  an  account,  annually,  upon  oath, 
to  the  court,  of  all  the  partnership  affairs,  including 
the  property  owned  by  the  late  firm,  and  the  debts 
due  thereto,  as  well  as  what  may  have  been  paid  by 
the  survivor  towards  the  partnership  debts,  and  what* 
may  still  be  due  and  owing  therefor,  and  pay  over  with- 
in two  years,  unless  a  longer  time  be  allowed  by  the 
court,  to  the  executor  or  administrator,  the  excess,  if 
any  there  be,  beyond  satisfying  the  partnership  debts 
and  costs,  and  expenses  in  closing  the  affairs  of  the 
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copartnership,  then  the  above  bond  to  be  void;  other- 
wise to  remain  in  full  force.  ^' 

And  section  58  provides  that  the  **  court  shall  have 
the  same  authority  to  cite  such  survivor  to  account,  to 
adjudicate  upon  such  account,  to  order  payments  of 
demands  allowed,  a/nd  to  require  additional  bonds,  as 
in  the  case  of  an  ordinary  administrator,  and  the  par- 
ties interested  shall  have  the  like  remedies  as  may  be 
had  against  administrators.'* 

According  to  those  sections,  the  surviving  partner 
must  qualify  as  such  in  the  probate  court,  inventory 
and  appraise  the  partnership  property  and  file  them 
in  that  court,  and  administer  the  assets  thereof  under 
its  jurisdiction  and  **in  the  manner  provided  by  this 
[that]  law.'' 

Clearly,  when  these  things  are  done  as  provided 
by  that  ai^cle  of  the  statutes,  the  partnership  assets 
are  placed  in  custodia  legis.  It  would  be  hard  to  con- 
ceive language  that  would  be  more  expressive  of  that 
idea  than  that  employed  in  the  sections  before  men- 
tioned, and  those  following  in  the  same  article  are 
confirmatory  of  that  same  idea. 

The  foregoing  observations  are  in  i)erfect  accord 
with  the  judicial  expressions  of  this  and  other  courts 
of  the  country  where  the  same  question  has  been  pre- 
sented for  determination. 

In  the  case  of  St.  Louis  National  Bank  v.  Field, 
156  Mo.  1.  c.  310,  this  court  said:  ** There  is  nothing 
shown  by  the  record  in  this  case  to  authorize  the  ap- 
pointment of  a  receiver.  The  property  was  already 
in  custody  of  the  law  and  in  the  immediate  care  of  a 
competent  officer.  Under  our  law,  upon  the  death  of 
an  intestate  his  whole  estate,  real  as  well  as  personal, 
is  liable  to  come  into  the  hands  of  his  administrator 
for  the  payment  of  his  debts.  The  administrator  is  not 
authorized  to  take  possession  of  the  real  estate,  until 
ordered  to  do  so  by  the  probate  court,  and  when  he 
takes  possession  under  such  order,  the  land  is  in  cus- 
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todia  legis.  •  .  .  The  fact  that  the  estate  is  insol- 
vent and  nnable  to  redeem  the  mortgage,  or  that  the 
mortgaged  property  is  insuflScient  for  that  purpose, 
is  a  subject  to  influence  the  probate  court  in  deter- 
mining what  orders  it  will  make  in  reference  to  the 
mortgaged  property,  but  it  does  not  affect  the  juris- 
diction of  the  court  over  the  subject.'* 

The  case  of  Byers  v.  McAuley,  149  U.  S.  608,  is 
strictly  in  line  with  the  views  of  Judge  Valuant  in 
the  foregoing  case.  Justice  Bkbwer  said  on  page  614: 
**Li  order  to  pave  the  way  to  a  clear  understanding 
of  this  question,  it  may  be  well  to  state  some  general 
propositions  which  have  become  fully  settled  by  the 
decisions  of  this  court;  and,  first,  it  is  a  rule  of  gen- 
eral application  that  where  property  is  in  the  actual 
possession  of  one  court  of  competent  jurisdiction,  such 
possession  cannot  be  disturbed  by  process  out  of  an- 
other court.  The  doctrine  has  been  afl&rmed  again 
and  again  by  this  court.  [Citing  numerous  cases.] 
Secondly,  an  administrator  appointed  by  a  State  court 
is  an  officer  of  that  court;  his  possession  of  the  de- 
cedent's property  is  a  possession  taken  in  obedience 
to  the  orders  of  that  coxirt;  it  is  the  possession  of 
the  court,  and  it  is  a  possession  which  cannot  be  dis- 
turbed by  any  other  court,*'  quoting  in  support  of  the 
proposition,  Williams  v.  Benedict,  8  How.  107,  112; 
Yonley  v.  Lavender,  21  Wall.  276. 

From  the  latter  case  the  court  quotes  as  follows  r 
'*The  administration  laws  of  Arkansas  are  not  merely 
rules  of  practice  for  the  courts,  but  laws  limiting  the 
rights  of  parties,  and  will  be  observed  by  the  Federal 
courts  in  the  enforcement  of  individual  rights.  These 
laws,  on  the  death  of  DuBose  and  the  appointment  of 
his  administrator,  withdrew  the  estate  from  the  oper- 
ation  of  the  execution  laws  of  the  State  and  placed  it 
in  the  hands  of  a  trustee  for  the  benefit  of  creditors 
and  distributees.  It  was  thereafter  in  contemplation 
of  law  in  the  custody  of  the  probate  court,  of  which  the 
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administrator  was  an  officer,  and  during  the  progress 
of  the  administration  was  not  subject  to  seizure  and 
sale  by  anyone.'* 

And  in  line  with  the  same  view,  the  court  in  Yon- 
ley  V.  Lavender,  continued,  saying:  **The  recovery  of 
judgment  gave  no  prior  lien  on  the  property,  but  sim- 
ply fixed  the  status  of  the  party  and  compelled  the 
administrator  to  recognize  it  in  the  payment  of  debts. 
It  would  be  out  of  his  power  to  perform  the  duties 
with  which  he  was  charged  by  law  if  the  property  en- 
trusted to  him  by  a  court  of  competent  jurisdiction 
could  be  taken  from  him  and  appropriated  to  the  pay- 
ment of  a  single  creditor,  to  the  injury  of  all  others. 
How  can  he  account  for  the  assets  of  the  estate  to 
the  court  from  which  he  derived  his  authority  if  an- 
other court  can  interfere  and  take  them  out  of  his 
hands/' 

'* There  is  nothing,"  continues  the  court  in  Byers 
V.  McAuley,  after  quoting  the  above,  **in  any  decision 
of  this  court  controverting  the  proposition  thus  stated, 
that  the  administrator  is  the  officer  of  the  State  court 
appointing  him,  and  the  property  placed  in  his  posses- 
sion by  order  of  that  court  is  in  the  custody  of  the 
court." 

To  the  same  effect  is  the  case  of  State  ex  reL  v. 
Reynolds,  2Q9  Mo.  161. 

And  as  is  well  said  by  counsel  for  appellant  in  his 
reply  brief: 

**It  is  hardly  necessary  to  argue  that  what  a  court 
cannot  do  with  the  whole  estate  it  cannot  do  with  a 
part  of  it.  Omne  majus  in  se  minvs  continet.  If  the 
partnership  estate  was  under  the  exclusive  jurisdic- 
tion of  the  probate  court,  it  is  inconceivable  how  one 
of  its  confessed  assets  could  be  withdrawn  from  that 
jurisdiction.  No  court  in  this  State  has  ever  held  that 
it  could  be  so  withdrawn  by  process  of  another  court. 
If  any  asset  in  the  possession  of  the  surviving  partner 
could  be  seized  on  execution  either  under  a  judgment 
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against  him  as  one  of  the  partners  or  against  the  es- 
tate of  the  partnership,  or  could  be  taken  from  him 
by  a  eonrt  of  equity  and  placed  in  the  hands  of  its 
receiver,  and  administered  in  such  proceeding,  or  conld 
be  assigned  to  an  assignee  for  the  benefit  of  alleged 
partnership  creditors,  then  it  could  be  withdrawn  from 
the  probate  court's  jurisdiction  and  control,  but  not 
otherwise. 

'*It  seems  superfluous  to  add  further  authorities 
showing  that  these  proceedings  are  in  rem  and  the  es- 
tate is  the  thing  (res)  proceeded  against.  But  the  prop- 
osition that  the  estate  of  the  partnership  is  the  thing 
indebted  is  incontrovertible,  wholly  regardless  of  the 
power  of  the  surviving  partner  to  sell  without  an  or- 
der of  the  probate  court.  [See  Brown  on  Jurisdiction, 
sec.  64.] 

**This  asset  then  was  in  the  possession  of  the 
surviving  partner  when  he  made  the  pretended  as- 
signment, he  held  the  equitable  title  to  it,  he  could 
not  by  his  pretended  deed  affect  that  title  or  posses- 
sion, nor  could  he  thereby  affect  or  impair  the  pro- 
bate court's  jurisdiction  over  it.  Hence,  in  legal  con- 
templation, notwithstanding  he  placed  Priest  in  pos- 
session and  attempted  to  pass  to  him  his  title,  the 
jurisdiction  of  the  probate  court  over  it  remained  un- 
impaired." 

It  is  equally  clear  that  neither  the  death  of  Mur- 
doch nor  the  revocation  of  his  authority  to  further 
act  could  aflfect  or  impair  the  jurisdiction  of  the  pro- 
bate court  over  the  assets  of  this  estate.  That  same 
principle  came  before  this  court  In  Banc  in  the  case 
of  State  ex  rel.  v.  Reynolds,  supra,  and  on  page  174 
the  court  used  this  language: 

**The  legal  custody  of  the  property  was  not  dis- 
turbed or  changed  by  the  order  of  the  court  made  at 
a  subsequent  term  removing  Tillman  as  such  receiver 
and  appointing  Watkins  in  his  stead.  [Very  v.  Wat- 
kins,  23  How.  (U.  S.)  469;  Shields  v.  Coleman,  157 
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U.  S.  178-179.]  That  order  of  the  court  was  but  the 
removal  of  one  receiver  and  the  appointment  of  an- 
other in  his  stead,  which  the  court  had  a  perfect  legal 
right  to  do.    [High  on  Eeceivers  (3  Ed.),  sec.  821.] 

And  continuing  on, pages  179  to  181  this  court 
said: 

*  *  Having  thus  shown  and  decided  that  the  property 
and  assets  of  the  Home  Cooperative  Company  are 
still  in  gremio  legis,  it  now  devolves  upon  us  to  de- 
termine whether  or  not  the  circuit  court  of  the  city  of 
St.  Louis  has  the  authority  and  jurisdiction  to  restrain 
and  enjoin  the  receiver  appointed  by  the  circuit  court 
of  St.  Louis  county  from  interfering  with  the  property 
of  the  company  and  from  performing  other  functions 
as  such  and  to  appoint  another  receiver  to  take  charge 
of  and  administer  the  same  assets  under  its  own  or- 
ders and  directions. 

**This  is  no  novel  question  to  the  jurisprudence  of 
this  State  and  country. 

**Mr.  High,  in  his  excellent  work  on  Receivers,  in 
the  discussion  of  this  question,  says:  *  Indeed,  when 
a  court  of  competent  jurisdiction  has  appointed  a  re- 
ceiver, who  is  in  possession  of  and  administering  the 
property  under  its  orders,  another  court  of  co-ordinate 
jurisdiction  will  not  entertain  a  bill  to  administer 
the  same  property,  and  to  take  it  from  the  possession 
of  the  former  receiver,  and  to  appoint  its  own  receiver. 
In  such  a  case  the  parties  aggrieved  should  seek  re- 
lief in  the  court  which  is  already  in  possession  of  the 
property  through  its  receiver.  So  the  prior  jurisdic- 
tion of  a  court  of  equity  powers  over  the  subject-mat- 
ter of  the  appointment  of  a  receiver,  and  the  pend- 
ency of  a  motion  for  an  injunction  and  a  receiver  in 
such  court,  exclude  the  interference  of  that  court  in 
a  subsequent  suit  for  the  same  relief.  And  the  ap- 
pointment of  a  receiver  in  the  suit  thus  subsequently 
begun  will  be  held  inoperative  as  against  the  appoint- 
ment made  in  the  former  cause.    So,  if  the  court  first 
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appointing  a  receiver  has  jurisdiction,  its  receiver  will 
not  be  dispossessed  of  the  properly  at  the  suit  of  a 
.  receiver  subsequently  appointed  by  a  court  of  co-ordi- 
nate jurisdiction ;  and  this  is  true,  regardless  of  wheth- 
er the  original  appointment  was  or  was  not  erroneous. 
And  a  receiver  being  an  officer  of  court,  and  being 
bound  to  account  to  the  court  appointing  him  for  all 
funds  which  he  receives  in  his  official  capacity,  he  can- 
not be  compelled  by  an  order  of  another  court  to  pay 
over  money  in  his  hands  as  receiver  in  satisfaction  of 
an  execution  issued  upon  a  judgment  of  such  other 
<K)urt,  since  such  a  procedure  would  necessarily  have 
the  effect  of  producing  a  conflict  of  jurisdiction,  and 
would  prevent  the  receiver  from  compliance  with  the 
obligations  of  his  bond  given  to  the  court  appointing 
him.'    [High  on  Receivers  (3  Ed.),  sec.  48.] 

**This  seems  to  be  the  universal  holding  of  the 
State  and  the  United  States  courts  upon  that  subject. 
[Young  V.  Railroad,  2  Woods,  606;  Young  v.  Rollins, 
85  N.  C.  485;  Bonner  v.  Heame,  75  Tex.  242;  Nelson 
V.  Conner,  6  Rob.  (La.)  339;  Metzner  v.  Graham,  57 
Mo.  404;  Heath  v.  Railroad,  83  Mo.  617;  Colbum  v. 
Yantis,  176  Mo.  670;  Mishawaka  Mfg.  Co.  v.  Powell, 
98  Mo.  App.  530;  Keegan  v.  King,  96  Fed.  758;  Free- 
man  v.  Howe,  24  How.  450;  Buck  v.  Colbath,  3  Wall. 
334;  White  v.  Schloerb,  178  U.  S.  542;  Chicago  Union 
Bank  v.  Bank  of  K.  C,  136  TJ.  S.  223236;  Railroad  v. 
Humphreys,  143  U.  S.  97.] 

**The  difficulty  with  which  the  courts  meet  is  not 
what  is  the  law  upon  the  question,  but  what  is  the 
proper  remedy  to  be  applied  to  such  cases  when  they 
arise.  All  the  authorities  sustain  the  proposition  that 
when  a  court  of  equity  acquires  jurisdiction  of  a  cause, 
and  appoints  a  receiver  to  take  charge  of  the  property 
involved,  then  no  other  court  of  co-ordinate  jurisdic- 
tion has  any  power  or  authority  to  interfere  or  meddle 
with  the  property  in  the  hands  of  the  receiver,  but  must 
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leave  the  court  appointing  the  receiver  nntrammeled 
in  its  administration  of  the  same,  as  the  law  directs.'* 

The  same  principle  applies  to  property  in  the 
custody  of  and  under  the  jurisdiction  of  the  probate 
court;  and  especially  is  that  true  where,  as  in  this 
case,  that  court  is  by  express  statute  authorized  and 
empowered  to  remove  the  surviving  partner  and  to  ap- 
point an  administrator  in  his  stead  to  administer  upon 
the  partnership  estate.  [State  ex  rel.  v.  Williams,  221 
Mo.  227;  Wehrs  v.  Sullivan,  217  Mo.  167.] 

It  was  upon  this  principle  that  this  court  in  the 
case  of  State  ex  rel.  v.  Withrow,  141  Mo.  69,  held  that 
Murdoch  had  no  power  to  assign  the  assets  of  the 
partnership  estate  to  Priest  for  the  benefit  of  the  part- 
nership creditors,  and  that  the  jurisdiction  of  the  pro- 
bate court  over  these  assets  could  not  be  ousted  by 
any  such  assignment,  and  for  that  reason  held  that  the 
pretended  assignment  made  by  Murdoch  was  void  ab 
initio,  and  in  doing  so  used  this  language: 

**Tf  the  surviving  partner  is  without  power  to 
make  an  assignment  of  partnership  effects  the  case  is 
altogether  different.  The  deed  to  Priest  shows  on  its 
face  that  Murdoch  executed  it  as  the  surviving  mem- 
ber of  his  firm.  If  the  statutes  denied  him  the  right 
to  so  dispose  of  his  firm's  estate,  then  the  instrument 
was  void  from  its  inception,  not  on  account  of  mat- 
ters in  pais  peculiar  to  it,  but  because  every  attempt 
of  the  kind,  whatever  the  surrounding  circumstances, 
violates  the  policy  of  the  law.    .     .    . 

**If  the  foregoing  views  are  correct,  then  Mur- 
doch's deed  to  Priest,  in  so  far  as  it  attempted  to  con- 
vey the  partnership  property,  was  void  from  the  first 
and  on  its  face.  It  created  no  assignment  of  which 
the  circuit  court  could  take  jurisdiction  and  left  the 
estate  in  the  probate  court  with  the  jurisdiction  of  that 
tribunal  unimpaired. 

**It  results  that  all  the  proceedings  of  the  circuit 
court,  with  reference  to  partnership  property  which 
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Ptiest  assumed  to  take  under  the  pretended  assign- 
ment, were  outside  of  its  jurisdiction." 

To  the  same  effect  is  the  case  of  Bell  v.  McCoy, 
136  Mo.  552. 

But  counsel  for  defendants  with  great  earnest- 
ness insist  that  the  principle  above  enunciated  is  not 
in  harmony  with  the  views  of  this  court  as  expressed 
in  the  following  cases :  Easton  v.  Courtwright,  84  Mo. 
27;  Crook  v.  Tull,  111  Mo.  283;  Hargadine  v.  Gib- 
bons,  114  Mo.  561;  State  ex  rel.  v.  Withrow,  141  Mo. 
L  a  82;  Meriwether  v.  Railroad,  128  Mo.  App.  647, 
1.  c.  658-659.  No  such  question  as  the  one  here  pre- 
sented was  involved  in  any  of  those  cases. 

In  Easton  v.  Courtwright,  there  were  three  prop- 
ositions passed  upon— first,  it  was  held  that  under 
section  63  of  said  article  the  surviving  partner  must 
have  refused  to  allow  a  demand  against  the  partner- 
ship estate  before  the  probate  court  could  allow  it; 
second,  that  the  probate  court  had  no  right  under  stat- 
ute to*  order  the  surviving  partner  to  pay  out  of  the 
proceeds  of  the  sale  of  partnership  real  estate  de- 
mands allowed  by  it  in  preference  to  demands  pre- 
sented only  to  the  surviving  partner;  and,  third,  that 
the  surviving  partner  had  the  right  to  sell  partnership 
realty  when  it  became  necessary,  after  exhausting  the 
personal  assets  proper,  to  raise  funds  to  pay  the  firm 
debts,  and  that  he  might  so  sell  without  applying  to 
the  probate  court  for  an  order  to  do  so. 

In  the  case  of  Crook  v.  Tull,  the  question  was 
whether  or  not  the  surviving  partner  alone  could  pro- 
ceed to  administer  the  partnership  assets  where  the 
administrator  of  the  deceased  partner  had  not  quali- 
fied; and  this  court  held  that  he  could  do  so  under 
the  statute. 

In  Hargadine  v.  Gibbons,  it  was  simply  held  that 
the  common  law  rule  by  which  a  judgment  in  favor 
of  a  partnership  survives  on  the  death  of  a  firm  mem- 
ber, the  surviving  partner  has  not  been  abrogated  by 
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statute;  and  that  while  the  firm  may  be  dissolved  by 
limitation  contained  in  the  copartnership  agreement 
as  to  all  new  business,  yet  it  may  continue  to  exist 
for  the  collection  of  assets  and  the  payment  of  debts. 

Clearly,  the  case  of  State  ex  rel.  v.  Withrow  is 
not  an  authority  in  support  of  respondents'  claim^ 
for  in  express  terms  that  case  holds  that  in  the  ab- 
sence of  statute  the  common  law  authority  of  the  sur- 
viving partner  to  dispose  of  the  firm  assets,  even  by 
assignment  for  the  benefit  of  creditors,  would  still  ex- 
ist in  this  State  had  it  not  been  revoked  by  statute, 
but  that  he  no  longer  possessed  that  authority,  for 
the  reason  that  it  had  been  taken  from  him  by  legisla- 
tive enactments. 

And  in  the  case  of  Meriwether  v.  Railroad,  the 
Court  of  Appeals  announced  and  followed  the  same 
rule  announced  by  this  court  in  the  case  of  Crook  v. 
TuU,  supra. 

The  reason  why  the  surviving  partner  can  do  the 
things  mentioned  in  those  cases  is  because  under  the 
rules  of  the  common  law  he  could  do  all  of  those  things 
and  more  too,  and  when  the  administrative  statutes 
were  enacted  the  Legislature,  in  subjecting  partner- 
ship assets  to  the  jurisdiction  of  probate  courts,  did 
not  see  proper  to  shear  the  surviving  partner  of  those 
powers,  believing,  and  wisely,  I  think,  that  his  knowl- 
edge of  the  firm's  affairs  and  his  interest  therein  and 
his  liability  for  its  obligations  would  greatly  facilitate 
settlement  of  the  estate  and  better  enable  him  to  look 
after  those  matters,  and  wind  up  its  business  in  a 
better  and  more  satisfactory  manner  than  it  could  be 
done  by  order  of  the  probate  court,  who,  presumably, 
has  no  knowledge  whatever  of  the  firm's  affairs.  But 
while  that  might  be  sufficient  reason  for  the  Legisla- 
ture's failure  to  deprive  the  surviving  partner  of  some 
of  his  common  law  powers  in  the  settlement  of  part- 
nership estates,  yet  it  would  be  no  reason  whatever 
for  exempting  such  estates  wholly  from  the  jurisdic- 
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tion  of  probate  courts,  where  an  inventory  must  be 
filed,  an  appraisement  made  and  accounts  kept  and  filed^ 
showing  the  nature,  character  and  amount  of  the  estate^ 
as  well  as  the  disp>osition  of  the  same  by  annual  and 
final  settlements.  Otherwise,  in  many  cases  there  would 
be  no  means  by  which  the  heirs  and  legal  representa- 
tives of  a  deceased  partner  could  ascertain  the  status  of 
the  firm's  business,  or  what  right  or  interest  they  may 
have  in  the  same,  and  would  be  subjected  many  times 
to  the  mercy  of  the  surviving  partner,  some  of  whom^ 
experience  has  taught  us,  have  but  little  mercy  and 
less  common  honesty.  But  whatever  may  have  been 
the  reason  which  moved  the  Legislature  to  action  in 
the  premises,  the  fact  remains  that  it  did  enact  stat- 
utes subjecting  partnership  estates  to  the  jurisdiction 
of  the  probate  courts  in  the  same  manner  and  to  the 
same  extent  that  it  subjected  all  other  estates  of  de- 
ceased persons  to  the  jurisdiction  of  that  court,  reserv- 
ing, however,  to  the  surviving  partner  the  right  to 
administer  upon  the  piartnership  estate  and  to  exer- 
cise certain  common  law  powers  possessed  by  him  in 
the  settling  and  winding  up  of  such  estates. 

We  are,  therefore,  fully  satisfied  upon  both  prin- 
ciple and  authority  that  the  probate  courts  of  this  State 
have  jurisdiction  over  the  administration  and  settle- 
ment of  partnership  estates;  and  that  the  assets  of 
the  co-partnership  of  Murdoch  &  Dickson  upon  the 
qualification  of  the  former  and  inventory  of  the  firm's 
assets,  were  thereby  subjected  to  the  jurisdiction  of 
that  court,  and  placed  completely  within  the  custody 
of  the  law  with  power  in  the  surviving  partner  to  re- 
lease therefrom  such  property  as  he  might  sell  from 
time  to  time  for  the  purpose  of  paying  partnership 
debts),  but  said  court  retained  jurisdiction  over  th^^ 
proceeds  of  such  sale. 

n.  This  brings  us  to  the  consideration  of  the  four 
principal  grounds  relied  upon  by  counsel  for  defend- 
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ants  for  an  affirmance  of  the  judgment  of  the  circuit 
court,  which  was  in  their  favor,  namely:  firsts  the 
sale  and  transfer  of  the  land  in  question  to  Edwin 
Harrison,  under  and  by  virtue  of  the  decree  of  parti- 
tion rendered  April  9,  1875,  in  the  case  of  John  G. 
Priest,  assignee,  and  Robert  Mi.  Renick  v.  John  Ma- 
guire  and  others,  which  vested  the  title  to  the  property 
in  said  Harrison;  second,  the  Statute  of  Limitations; 
third,  estoppel ;  and  fourth,  laches  on  the  part  of  plain- 
tiff and  all  other  persons  who  represent  the  interest 
of  Dickson  in  the  assets  of  the  firm  of  Murdoch  & 
Dickson. 

We  will  dispose  of  those  questions  in  the  order 
above  stated. 

Having  reached  the  conclusion,  in  paragraph  one 
hereof,  as  this  court  In  Banc  did  when  the  case  was 
previously  here,  that  Murdoch,  the  surviving  partner, 
had  no  authority  to  make  the  assignment 
Suit!**''"  dated  September  14,  1873,  of  the  assets 

Brought  by  of  the  Copartnership  to  Priest  as  assignee 
for  the  benefit  of  the  firm^s  creditors,  it 
must  necessarily  follow,  therefrom,  that  'Priest  ac- 
quired no  right,  title  or  interest  in  or  to  any  of  those 
assets  by  virtue  of  said  assignment;  and,  consequently, 
he  as  such  assignee,  had  no  legal  standing  or  right 
to  institute  or  maintain  the  partition  suit  begun  March 
24, 1874,  which  resulted  in  a  judgment  of  partition  and 
the  sale  of  the  land  involved  in  this  case  to  Edwin  Har- 
rison, one  of  the  defendants  herein,  and  through  whom 
all  of  the  other  defendants  claim  title,  excepting,  how- 
ever, the  claim  of  the  city  of  St.  Louis  to  the  right  to 
certain  streets  mentioned  in  its  answer,  which  are 
claimed  by  it  independent  of  Harrison. 

This  record  also  discloses  the  fact  that  Robert 
M,  Renick,  Priest's  co-plaintiff  in  said  partition  suit, 
had  no  legal  right,  title  or  interest  in  or  to  the  subject- 
matter  of  that  suit,  for  the  reason  that  the  court  lound 
and  the  decree  rendered  therein  states  that  **the  plain- 
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tiff,  Robert  M.  Renick,  has  disposed  of  his  interest 
to  Oliver  D.  Filley  before  suit  brought,  and  is  not 
entitled  to  any  part  thereof,'*  etc.,  and  the  decree  also 
stated  that  said  **  Robert  M.  Renick,  named  as  one  of 
the  plaintiffs  in  this  suit,  has  departed  this  life  in 
the  autumn  of  1874,  and  that  said  Renick  had  no  title 
or  interest  in  said  suit  in  partition  at  the  time  of 
his  death,*'  etc. 

It  conclusively  appears  from  this  record  that  nei- 
ther Priest  nor  Renick,  the  only  plaintiffs  in  said  par- 
tition suit,  had  any  interest  whatever  in  the  subject- 
matter  thereof  at  the  time  of  or  subsequent  to  its  in- 
stitution, and  that  the  court  found  that  the  latter  was 
dead  at  the  date  of  the  rendition  of  the  decree  therein. 

Section  4373,  Revised  Statutes  1899,  which  is  the 
same  as  section  1  of  chapter  152  of  General  Statutes 
1865,  which  was  in  force  at  the  time  that  suit  was  in- 
stituted, reads  as  follows: 

**In  all  cases  where  lands,  tenements  or  heredita- 
ments are  held  in  joint  tenancy,  tenancy  in  common, 
or  coparcenary,  including  estates  in  fee,  for  life,  or 
for  years,  tenancy  by  the  curtesy  and  in  dower,  it 
shall  be  lawful  for  any  one  or  more  of  the  parties 
interested  therein,  whether  adults  or  minors,  to  fil6 
a  petition  in  the  circuit  court  of  the  proper  county, 
asking  for  the  admeasurement  and  setting  off  of  any 
dower  interest  therein,  if  any,  and  for  the  partition  of 
the  remainder,  if  the  same  can  be  done  without  great 
prejudice  to  the  parties  in  interest;  and  if  not,  then 
for  a  sale  of  the  premises,  and  a  division  of  the  pro- 
ceeds thereof  among  all  of  the  parties,  according  to 
their  respective  rights  and  interests.'* 

That  section  only  authorizes  ** parties  interested" 
in  the  real  estate  sought  to  be  partitioned  **to  file  a 
petition"  asking  for  a  partition  of  the  same,  and  it 
must  logically  follow  therefrom  that  when  the  very 
decree  entered  in  the  cause  shows  that  neither  of  the 
plaintiffs  had  any  interest  in  the  subject-matter  of  that 
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suit,  the  circuit  court,  in  which  the  petition  was  filed 
and  the  cause  was  tried,  acquired  no  jurisdiction  over 
the  subject-matter  thereof,  which  was  the  land  in- 
volved in  this  case,  and  ttie  judgment  so  rendered  was 
absolutely  null  and  void  and  of  no  force  or  effect  what- 
ever. 

In  other  words,  this  record  discloses  the  fact  that 
both  Priest  and  Renick  were  sham  plaintiffs  or  mere 
intermeddlers  and  had  no  interest  whatever  in  the 
subject-matter  of  the  suit,  all  of  which  appears  from 
the  face  of  that  record,  and  they  had  Ho  authority  to 
ask  the  judgment  of  the  court  upon  matters  in  which 
they  had  no  interest  or  which  did  not  concern  thenu 

In  discussing  this  question  the  Supreme  Court  of 
New  Jersey  in  the  case  of  Baxter  v.  Baxter,  43  N-  J. 
Eq.  1.  c.  86,  used  this  language: 

**It  is  clear,  that  at  the  time  this  bill  was  filed, 
the  complainants  were,  both  as  a  matter  of  law  and 
as  matter  of  fact,  without  the  least  right  to  or  power 
of  control  over  these  lands.  They  were  the  property, 
absolutely,  of  the  defendants.  The  duty  of  making 
partition  of  them  was  not  imposed  by  the  will  upon 
the  complainants,  nor  is  it  claimed  or  pretended  that 
the  condition  of  the  personal  estate  was  such,  that  it 
could  not  be  divided  among  the  persons  entitled  to  it, 
according  to  the  will,  unless  the  whole  or  a  part  of  the 
lands  were  brought  into  the  division.  The  complain- 
ants, it  would  seem,  therefore,  are,  in  respect  to  the 
action  they  ask  the  court  to  take  concerning  the  lands, 
mere  intermeddlers.  They  are  seeking  judicial  aid 
in  respect  to  a  matter  in  which  they  have  no  interest, 
either  personal  or  fiduciary.  The  rule,  I  think,  must  be 
regarded  as  fundamental,  that  no  person  can  maintain 
an  action  respecting  a  subject-matter,  in  respect  to 
which  he  has  no  interest,  right  or  duty,  either  per- 
sonal or  fiduciary.^' 

Upon  the  same  question  the  Supreme  Court  of 
Florida  in  the  case  of  So.  life  Ins.  Co.  v.  Lanier,  5  Fla, 
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1.  c  147,  said:  **It  would  seem  scarcely  necessary  to 
refer  to  the  manifest  distinction  between  the  case  be- 
fore us  and  the  cases  of  the  King  of  Spain  v.  Machado, 
4  Russ.  225;  Cuff  v.  Platell,  ibid.,  242,  and  other  au- 
thorities to  the  same  effect.  Li  these  cases,  the  entire 
want  of  interest  on  the  part  of  some  of  the  complain- 
ants appeared  on  the  face  of  the  bill,  and  the  demurrer 
was  of  course  sustained  by  the  court.  In  the  case  of 
Makepeace  v.  Haythome,  4  Russ.  244,  the  objection 
did  not  appear  on  the  face  of  the  bill,  but  was  raised 
by  plea.  Li  these  cases  the  court,  in  affirmation  of 
the  well  settled  doctrine  on  this  subject,  says  that  if 
a  party  has  no  interest  in  the  suit,  the  bill  is  demur- 
rable, if  that  fact  appears  on  the  bill ;  but  if  the  fact 
does  not  appear  on  the  bill,  but  is  brought  forward  by 
plea,  it  is  a  good  defense  to  the  suit." 

Li  the  case  of  Dix  v.  Mercantile  Ins.  Co.,  22  111. 
1.  c.  275-276,  the  Supreme  Court  used  this  language : 
^*  We  do  not  well  see  how  this  action  can  be  maintained 
and  at  the  same  time  preserve  an  important  principle 
which  lies  at  the  very  foundation  of  suits  at  law.  That 
principle  is,  that  an  action  on  a  contract  must  be 
brought  in  the  name  of  the  party  in  whom  the  legal 
interest  in  the  contract  is  vested.  A  party  suing,  who, 
by  his  own  showing,  by  the  avenqents  in  his  declara- 
tion, has  no  interest  whatever  in  the  cause  of  action, 
never  can  be  permitted  to  recover  in  an  action  at  law. 
We  think  a  case  cannot  be  found  decided  in  a  court 
of  law,  where  a  person  having  no  legal  interest  in  the 
subject-matter  of  the  action  has  been  allowed  to  main- 
tain an  action  at  law  alone  or  with  others.  It  is  im- 
possible that  he  can,  since,  by  his  own  showing  he  has 
nothing  for  which  to  sue.. 

In  Shoemaker  v.  Board  of  Commissioners,  36  Ind. 
L  c.  181,  the  Supreme  Court  of  Indiana  said:  "The 
second  error  assigned  is,  that  the  plaintiffs  below,  upon 
their  own  showing,  have  no  cause  of  action.  We  think 
that  this  position  is  abundantly  sustained  by  the  facts 
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in  this  case,  and  is  supported  by  the  well  settled  prin- 
ciples of  law.  No  one  can  maintain  an  action  in  our 
courts  unless  he  has  some  interest  in  the  matter  in 
controversy.  Under  our  code  of  practice,  the  action 
must  be  brought  in  the  name  of  the  real  party  in  inter- 
est, except  that  an  executor,  administrator,  a  trustee 
of  an  express  trust,  or  a  person  expressly  authorized 
by  statute,  may  sue,  without  joining  with  him  the  per- 
son for  whose  benefit  the  action  is  brought'* 

This  court  in  the  case  of  State  to  use  v.  Railroad, 
32  Mo.  1.  c.  498,  said:  *' There  is  nothing  in  the  peti- 
tion which  shows  or  pretends  to  show  that  the  State 
of  Missouri  has  any  interest,  legal  or  equitable,  in 
the  subject-matter  of  the  controversy;  and  the  suit 
was  therefore  improperly  brought,  and  cannot  be  main- 
tained in  the  name  of  the  State.*' 

And  the  rule  is  thus  stated  in  15  Ency.  PI.  &  Pr. 
468  and  469:  **No  one  can  be  a  party  to  an  action 
if  he  has  no  interest  therein.  A  plaintiff  cannot  propn 
erly  sue  for  wrongs  that  do  not  affect  him,  and  on 
the  other  hand,  a  person  is  not  properly  made  a  de- 
fendant to  a  suit  upon  a  cause  of  action  in  which  he 
has  no  interest  and  as  to  which  no  relief  is  sought 
against  him.  The  plaintiff's  interest  must  exist  at  the 
time  when  the  action  is  brought." 

The  pretended  sale  of  this  land  under  said  decree 
of  partition  to  Edwin  Harrison  and  his  associates 
was  absolutely  void,  and  conveyed  no  interest  whatever 
to  him  or  them,  for  the  reisison  that  the  circuit  court 
had  no  more  power  or  authority  to  decree  partition  of 
this  real  estate  after  its  record  disclosed  the  fact  thiat 
neither  of  the  plaintiffs  was  interested  therein  than  it 
would  have  had  over  a  case  where  the  record  showed 
affirmatively  that  none  of  the  defendants  was  served 
with  summons  to  appear  and  defend  the  suit;  and 
especially  is  that  true  in  this  case,  where  none  of  the 
heirs,  executors  or  administrators  of  Dickson  appeared 
or  defended  that  suit.    The  law  did  not  require  them 
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to  appear  and  defend  a  suit  instituted  by  persons  who 
had  no  right  to  bring  it,  or  interest  in  the  subject-mat- 
ter thereof.  Otherwise,  we  would  have  the  anomaly 
presented  of  a  suit  having  been  brought  by  a  person 
who  had  no  interest  whatever  in  the  subject-matter 
thereof  with  that  fact  aflSrmatively  appearing  upon  the 
face  of  the  record,  and  a  judgment  rendered  in  his  fa- 
vor, notwithstanding  that  disclosure. 

The  same  view  of  this  question  was  taken  by  the 
St.  Louis  Court  of  Appeals  in  the  case  of  Hiles  v.  Rule, 
49  Mo.  App.  628,  and  the  court  on  page  630,  in  speaking 
through  RoMBAUEB^  P.  J.,  used  this  language:  **It  is 
not  assigned  for  error  by  the  appellants  that  there 
is  a  defect  of  parties  in  this  case,  nor  that  D.  A.  Ball 
is  a  necessary  party  to  a  complete  determination  of 
the  action.  The  answer  of  the  defendant  Rule  denies 
that  the  plaintiff  had  any  title  or  interest  in  the  land, 
and  claims  that  such  interest  has  passed  to  Ball;  but 
does  not  ask  that  Ball  be  made  a  party  defendant.  On 
what  theory  Mrs.  Hiles  was  permitted  to  intervene 
as  a  defendant  does  not  clearly  appear.  If  Ball's  own- 
ership of  the  land  were  conceded,  the  judgment  would 
have  to  be  reversed,  as  every  party  who  has  an  inter- 
est in  the  premises  must  be  made  a  party  to  a  petition 
in  partition!  [R.  S.  1889,  sec.  7135;  Dameron  v.  Jame- 
son, 71  Mo.  97.]  If,  on  the  other  hand,  the  plaintiff's 
equity  of  redemption,  or  whatever  other  title  he  had, 
was  closed  out  in  the  sale  to  Ball,  the  petition  would 
have  to  be  dismissed ;  because  one  who  has  no  interest 
in  land  cannot  maintain  an  action  for  its  partition.'* 

That  case  was  transferred  to  this  court,  and  the 
opinion  is  reported  in  the  121  Mo.  248.  The  same  view 
was  taken  of  the  case  by  this  court. 

The  same  general  doctrine  is  announced  by  this 
court  in  the  case  of  State  ex  rel.  v.  Riley,  219  Mo.  667. 

And  in  the  case  of  Windsor  v.  McVeigh,  93  U. 
S.  1.  c.  282,  Mr.  Justice  Field,  in  speaking  for  the  Su- 

257   Mo.   46 
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preme  Court  of  the  United  States,  in  the  discnssion 
of  this  same  question,  said : 

**The  doctrine  invoked  by  counsel,  that,  where  a 
<50urt  has  once  acquired  jurisdiction,  it  has  a  right  to 
/decide  every  question  which  arises  in  the  cause,  and 
its  judgment,  however,  erroneous,  cannot  be  collater- 
ally assailed,  is  undoubtedly  correct  as  a  general  prop- 
osition, but  like  all  general  propositions,  is  subject  to 
many  qualifications  in  its  application.  All  courts,  even 
.the  highest,  are  more  or  less  limited  in  their  jurisdic- 
tion; they  are  limited  to  particular  classes  of  actions, 
such  as  civil  or  criminal;  or  to  particular  modes  of 
Administering  relief,  such  as  legal  or  equitable ;  or  to 
transactions  of  a  special  character,  such  as  arise  on 
navigable  waters,  or  relate  to  the  testamentary  dis- 
I)Osition  of  estates ;  or  to  the  use  of  particular  process 
in  the  enforcement  of  their  judgments.  Though  the 
450urt  may  possess  jurisdiction  of  a  cause,  of  the  sub- 
ject-matter, and  of  the  parties,  it  is  stiU  limited  in  its 
modes  of  procedure,  and  in  the  extent  and  character 
of  its  judgments.  It  must  act  judicially  in  all  things, 
and  cannot  then  transcend  the  power  conferred  by  tiie 
law.  If,  for  instance,  the  action  be  upon  a  money  de- 
mand, the  court,  notwithstanding  its  complete  juris- 
diction over  the  subject  and  parties,  has  iio  power  to 
pass  judgment  of  imprisonment  in  the  penitentiary  up- 
on the  defendant.  If  the  action  be  for  a  libel  or  per- 
sonal tort,  the  court  cannot  order  in  the  case  a  specific 
performance  of  a  contract.  If  the  action  be  for  the 
possession  of  real  property,  the  court  is  powerless  to 
admit  in  the  case  the  probate  of  a  will.  Instances  of 
this  kind  show  that  the  general  doctrine  stated  by  coun- 
sel is  subject  to  many  qualifications.  The  judgments 
mentioned,  given  in  the  cases  supposed,  would  not  be 
merely  erroneous ;  they  would  be  absolutely  void ;  be- 
cause the  court  in  rendering  them  would  transcend  the 
limits  of  its  authority  in  those  cases.  [See  the  lan- 
j^age  of  Mr.  Justice  Mii^leb,  to  the  same  purport,  in 
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the  case  of  Ex  parte  Lange,  18  Wall.  163.]  So  it  was 
held  by  this  court  in  Bigelow  v.  Forrest,  9  Id.  351,  that 
a  judgment  in  a  confiscation  case,  condemning  the  fee 
of  the  property,  was  void  for  the  remainder,  after  the 
termination  of  the  life  estate  of  the  owner.  To  the 
objection  that  the  decree  was  conclusive  that  the  en- 
tire fee  was  confiscated,  Mr.  Justice  Strong,  speaking 
the  unanimous  opinion  of  the  court,  replied:  *  Doubt- 
less a  decree  of  a  court,  having  jurisdiction  to  make 
the  decree,  cannot  be  impeached  collaterally;  but,  under 
the  act  of  Congress,  the  district  court  had  no  power  to 
order  a  sale  which  should  confer  upon  the  purchaser 
rights  outlasting  the  life  of  French  Forrest  (the  own- 
er). Had  it  done  so,  it  would  have  transcended  its  ju- 
risdiction.*   [Id.  350.] 

**So  a  departure  from  established  modes  of  pro- 
cedure will  often  render  the  judgment  void ;  thus,  the 
sentence  of  a  person  charged  with  felony,  upon  convic- 
tion by  the  court,  without  the  intervention  of  a  jury, 
would  be  invalid  for  any  purpose.  The  decree  of  a 
court  of  equity  upon  oral  allegations,  without  written 
pleadings,  would  be  an  idle  act,  of  no  force  beyond  that 
of  an  advisory  proceeding  of  the  chancellor.  And  the 
reason  is,  that  the  courts  are  not  authorized  to  exert 
their  power  in  that  way. 

**The  doctrine  stated  by  counsel  is  only  correct 
when  the  court  proceeds,  after  acquiring  jurisdiction 
of  the  cause,  according  to  the  established  modes  gov- 
erning the  class  to  which  the  case  belongs,  and  does 
not  transcend,  in  the  extent  or  character  of  its  judg- 
ment, the  law  which  is  applicable  to  it.  The  statement 
of  the  doctrine  by  Mr.  Justice  Swaynb,  in  the  case  of 
Comett  V.  Williams,  reported  in  the  20th  of  Wallace, 
is  more  accurate.  *The  jurisdiction,'  says  the  justice, 
'having  attached  in  the  case,  everything  done  within 
the  power  of  that  jurisdiction,  when  collaterally  ques- 
tioned, is  held  conclusive  of  the  rights  of  the  parties, 
unless  impeached  for  fraud. '    [20  Wall.  250.] 
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**It  was  not  within  the  power  of  the  jurisdiction 
of  the  district  conrt  to  proceed  with  the  case,  so  as  to 
affect  the  rights  of  the  owner  after  his  appearance  had 
been  stricken  out,  and  the  benefit  of  the  citation  to 
him  thus  denied.  For  jurisdiction  is  the  right  to  hear 
and  determine ;  not  to  determine  without  hearing.  And 
where,  as  in  that  case,  no  appearance  was  allowed, 
there  could  be  no  hearing  or  opportunity  of  being 
heard,  and,  therefore,  could  be  no  exercise  of  jurisdic- 
tion. By  the  act  of  the  court,  the  respondent  was  ex- 
cluded from  its  jurisdiction.** 

And  the  same  was  true  in  the  partition  suit  of 
Priest  et  al.  v.  Maguire  et  al.  It  was  not  within  the 
power  of  the  jurisdiction  of  the  circuit  court  to  pro- 
ceed with  that  case  so  as  to  affect  the  rights  of  the 
defendants  therein  after  it  affirmatively  appeared  from 
the  face  of  the  record  thereof  that  neitiier  of  the  plain- 
tiffs was  interested  in  the  subject-matter  of  the  suit. 
For  jurisdiction  is  the  right  to  determine  according  to 
the  facts  found  by  the  court  and  not  against  them. 

And  where,  as  in  that  case,  the  record  disclosed 
in  the  first  instance  the  fact  that  Priest,  one  of  the 
plaintiffs,  never  had  any  interest  in  the  subject-matter 
of  the  suit,  and  the  subsequent  finding  of  the  trial  court 
that  Benick,  the  only  other  plaintiff,  had  disposed  of 
his  entire  interest  therein  prior  to  bringing  the  suit, 
there  could  be  no  determination  or  opportunity  for 
determining  their  rights,  or  the  rights  of  those  for 
whom  they  or  either  of  them  pretended  to  act,  and, 
therefore,  there  could  be  no  exercise  of  jurisdiction. 
Such  a  judgment,  according  to  all  of  the  authorities, 
can  be  assailed  collaterally.  [State  ex  rel.  v.  Withrow, 
supra;  Windsor  v.  McVeigh,  supra,  and  cases  cited; 
Caflfery  v.  Choctaw  Coal  Co.,  95  Mo.  App.  174;  Jewett 
V.  Boardman,  181  Mo.  647.  See  also  Lilly  v.  Menke, 
126  Mo.  1.  c.  218,  near  top  of  page.] 

But  independent  of  the  conclusions  above  stated, 
the  decree  of  partition  rendered  in  that  case  was  ab- 
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soltitely  void  upon  the  face  of  the  record  for  another 
reason.  The  record  therein  discloses  that  the  trial  was 
had  and  that  the  interlocutory  decree  was  entered 
April  9, 1875,  and  that  subsequently  thereto,  to-wit,  on 
July  6, 1875,  and  before  the  final  decree  had  been  made, 
the  cause  was  transferred  to  Division  No.  1  of  that 
court  by  the  following  order,  entered  of  record: 
**  Transferred  by  consent  to  No.  1.** 

Whatever  may  have  been  the  power  of  one  division 
to  transfer  a  cause  to  another  before  it  was  submitted 
to  the  court  or  jury,  clearly,  after  submission,  such 
division  would  be  powerless  to  transfer  the  cause  to 
another  division,  nor  would  any  other  division  after 
such  submission  had  been  made  have  the  authority  or 
jurisdiction  to  proceed  in  the  cause  even  though  it 
should  be  transferred  to  another  division  by  consent. 
This  precise  question  has  been  before  this  court  several 
times,  and  in  the  case  of  Haehl  v.  The  Wabash  By.  Co., 
119  Mo.  1.  c.  336-338,  this  language  was  used: 

^*The  St.  Louis  Circuit  Court  is  composed  of  five 
judges,  by  the  Constitution,  article  6,  section  27.  It 
is  provided  that  each  of  the  judges  of  said  circuit 
court  ^  shall  sit  separately  for  the  trial  of  causes  and 
the  transaction  of  business  in  special  term.  The  judges 
of  said  circuit  court  may  sit  in  general  term,  for  the 
purpose  of  making  rules  of  court,  and  for  the  transac- 
tion of  such  other  business  as  may  be  provided  by 
law,  at  such  time  as  they  may  determine,  but  shall 
have  no  power  to  review  any  order,  decision  or  proceed- 
ing of  the  court  in  special  term. '  The  statute  carrying 
into  execution  this  provision  of  the  Constitution,  after 
defining  what  is  a  general  term,  providing  for  the  or- 
ganization of  the  court  in  such  term  and  for  its  mak- 
ing all  necessary  rules  of  court  in  such  term  to  be  uni- 
form for  the  government  of  the  court  at  special  term  to 
be  held  by  each  of  the  judges,  further  provides  that 
said  court  ^may  classify,  arrange  and  distribute  the 
business  thereof  among  the  several  judges,  as  the  ma* 
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jority  of  them  may  deem  expedient,  and  each  judge 
shall  attend  to  the  business  of  the  court  in  conformity 
with  the  arrangement  thereof  made  by  the  majority^ 
and  when  not  occupied  with  the  business  assigned  to 
him,  shall,  as  far  as  practicable,  aid  the  other  judges^ 
to  which  end  cases  may  be  sent  from  one  judge  to 
another  at  special  term,  as  the  individual  judges  may 
agree  and  direct.'    [R.  S.  1889,  p.  2147,  sec.  12.] 

**It  will  be  observed  from  the  foregoing  provi- 
sions, that  all  causes  in  the  St.  Louis  Circuit  Court 
are  triable  by  a  single  judge,  sitting  in  special  terra; 
that  they  become  triable  before  such  judge  after  they 
have  been  assigned  to  him  by  a  majority  of  his  asso- 
ciates; that  after  a  case  has  thus  been  assigned  to  a 
judge  for  trial  in  special  term,  the  jurisdiction  to  try 
the  same  and  to  transact  such  other  business  as  is 
incident  to  the  trial  thereof,  is  vested  solely  in  such 
Judge,  and  cannot  be  exercised  by  any  of  his  associates^ 
unless  the  case  itself  be  sent  to  such  associate  in  the 
manner  provided  by  law.  In  the  trial  of  such  assigned 
cases,  each  judge  holds  the  same  distinct  relation  to 
the  others  as  do  the  several  judges  of  the  other  circuit 
courts  of  the  State  to  each  other  in  cases  brought  in 
their  several  courts ;  in  other  words,  each  judge  after 
the  classification  and  assignment  of  cases,  holds  the  St. 
Louis  Circuit  court  for  the  trial  of  such  cases  as  are 
assigned  to  him  as  separately  and  distinctly  from  the^ 
circuit  court  held  by  any  of  his  brother  judges  of  the 
city,  as  he  does  from  the  circuit  court  held  by  his  broth- 
er judges  in  any  other  city  or  county  of  the  State. 
[VouUaire  v.  VouUaire,  45  Mo.  602.] 

^*  This  exclusive  jurisdiction  in  the  trial  of  a  cause 
must  necessarily  extend  to  the  selection  of  a  jury  for 
such  trial  and  such  other  matters  as  may  rest  in  the 
breast  of  the  judge  who  tries  the  case  and  be  the  sub- 
ject of  exception,  and  which  may  be  embraced  in  a 
general  bill  of  exceptions  at  the  termination  thereof. 
Otherwise,  we  have  the  strange  anomaly  presented  in 
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this  case  of  a  defeated  party  seeking  to  overthrow  th^ 
judgment  of  the  judge  of  the  court  who  tried  the  case 
for  no  error  committed  by  him  or  in  the  trial  before 
him,  or  of  which  he  was  advised,  but  for  an  error  in 
a  proceeding  remaining  in  the  breast  of  another  judge 
who  did  not  try,  and  was  not  present  at  the  trial,  and 
which  continued  to  so  remain  until  after  the  trial,  and 
the  record  thereof  was  completed  by  the  judge  wha 
did  try  it.    This  cannot  be  permitted.*' 

The  same  conclusion  was  reached  in  the  case  of 
Voullaire  v.  VouUaire,  45  Mo.  602. 

It  would  be  just  as  reasonable  to  contend  that  one 
jury  could  hear  the  evidence  in  a  cause  and  that  another 
could  legally  find  and  return  a  verdict  thereon. 

This  court  has  held  that  where  a  case  was  tried 
before  the  court  and  jury,  and  after  the  cause  had  been 
submitted  to  the  jury,  a  special  judge  called  in  to  try 
another  case  had  no  authority  to  receive  the  verdict  of 
the  jury  in  the  former  case.  Much  stronger  is  the  rea- 
son for  preventing  one  court  ftrom  making  and  entering 
a  decree  in  a  case  tried  before  another  than  from  simr 
ply  receiving  and  entering  a  verdict  of  a  jury  in  a 
case  not  tried  before  him. 

We  must,  therefore,  hold  that  all  the  proceedings 
had  in  the  cause  in  Division  No.  1  of  that  court,  in- 
cluding the  rendition  of  the  final  decree,  on  September 
20,  1874,  whether  transferred  and  submitted  to  Di- 
vision No.  1  by  consent  of  parties  or  otherwise,  were 
totally  void  acts,  and  were  coram  non  judice;  and  not- 
withstanding the  order  of  Division  No.  4  transferring 
the  cause  to  Division  No.  1,  the  cause  is  still  pending 
in  the  former  division  and  undisposed  of,  no  final  de- 
cree ever  having  been  rendered  or  having  been  other- 
wise disposed  of. 

We  are,  therefore,  clearly  of  the  opinion  that  the 
sheriff's  deed  made  in  pursuance  to  the  decree  of  par- 
tition, purporting  to  convey  this  land  to  Harrison  was 
of  no  force  or  effect,  and  did  not  convey  to  him  or  to 
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his  associates  any  right,  title  or  interest  whatever  in 
and  to  the  land  in  question. 

These  views  are  sustained  by  the  case  of  State  ex 
rel.  V.  Withrow,  supra. 

The  foregoing  observations  also  render  it  unnec- 
essary for  us  to  pass  upon  the  question  of  fraud  pre- 
sented regarding  the  partition  and  sale  of  this  land 
to  Harrison. 

ni.  This  brings  us  to  the  consideration  of  the 
second  proposition  presented  in  the  order  before 
Limitations:  stated,  which,  in  my  judgment,  is  the  most 
Property  In  important  question  involved  in  this  case, 
custodia  Legis.  ^^^  ^^^^  is-has  plaintiff's  cause  of  ao^ 

tion  been  Barred  by  the  Statutes  of  Limitation  t 

Counsel  for  defendants  contend  with  great  ear- 
nestness that  it  has  been,  while  counsel  for  plaintiff 
with  equal  seriousness  negatives  that  contention. 

It  is  the  contention  of  counsel  for  defendants  that 
even  though  it  be  conceded  that  the  sale  and  deed  made 
by  the  sheriff  to  Edwin  Harrison,  under  the  decree  of 
partition,  was  absolutely  void,  still  it  constituted  color 
of  title,  and  that  when  he  and  those  claiming  through 
him  entered  into  the  possession  of  the  land  thereunder, 
which  was  dated  August  4, 1875,  the  Statutes  of  Limi- 
tation began  to  run  against  appellant  and  his  prede- 
cessor; and  that  their  continued,  exclusive,  adverse 
and  hostile  possession  from  that  date  to  the  date  of 
the  institution  of  this  suit,  about  twenty-one  years,  not 
only  barred  appellant's  cause  of  action  but  transferred 
the  legal  and  equitable  title  to  the  land  in  controversy 
to  them  in  fee. 

This  contention  of  respondents  is  not  seriously 
controverted  by  counsel  for  appellant,  without  the  lat- 
ter's  contention  of  the  law  is  true;  and  that  is,  that 
when  Murdoch,  the  surviving  partner,  qualified  as 
such,  took  an  inventory  of  the  partnership  assets,  and 
filed  it,  and  the  appraisement  in  the  probate  court  of 
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St.  Louis  county,  he  thereby  placed  those  assets  in 
custodia  legis,  and  that  they  have  remained  there  ever 
since,  which  is  unquestionably  true,  as  before  decided 
in  paragraph  one  hereof;  and  that  in  consequence 
thereof  he  contends  that  the  statute  can  only  run 
against  the  owner  of  property  when  he  is  in  possession 
of,  or  has  the  right  to  the  possession  and  control  there- 
of in  his  individual  capacity  as  distinguished  from  a 
receiver  or  other  oflScer  of  court,  and  that  it  could  not 
and  did  not  run  against  the  possession  of  Murdoch^ 
who  was  an  officer  of  the  probate  court  of  St.  Louis 
county,  and  which  court  under  the  law  held  the  pos- 
session of  said  assets  through  Murdoch  during  his  in- 
cumbency ;  and  from  and  after  his  removal  to  the  date 
of  the  appointment  of  plaintiff  as  his  successor  the 
possession  thereof  remained  in  the  probate  court  as 
such,  and  since  the  latter  date  plaintiff  has  held  the 
possession  thereof  as  an  officer  of  that  court.  In  other 
words,  the  probate  court  has  been  in  the  possession  of 
this  property,  either  as  a  court,  within  the  contempla- 
tion of  the  law,  or  through  Murdoch  and  plaintiflf,  from 
the  time  the  former  qualified  as  surviving  partner  to 
this  time. 

In  support  of  defendant's  theory  of  the  question  of 
the  Statute  of  Limitations,  their  counsel  rely  upon  the 
authorities  cited  below,  which  in  effect  hold  that  the 
Statute  of  Limitations  has  begun  to  run  against  an 
administrator,  a  vacancy  in  the  administration  does 
not  suspend  its  operation ;  so  that,  if  the  original  ad- 
ministrator would  have  been  barred,  the  administra- 
tor de  bonis  non  is  equally  barred:  Collins  v.  Bank- 
head,  1  Strobhart's  L.  (S.  C.)  25;  Campbell  v.  Wilson, 
13  D.  C.  (2  Mackey  Sup.  Ct.)  497;  Hoskins  v.  Miller,  2 
Dev.  (K  C.)  360;  Reed's  Admr.  v.  Minell  &  Co.,  30 
Ala.  1.  c.  64 ;  Underbill  v.  Mobile  Fire  Department  Ins. 
Co.,  67  Ala.  45;  Manly  v.  Kidd,  Admr.,  33  Miss.  141; 
Schlueter  v.  Albert,  39  Mo.  App.  154;  Stanton  v.  Gib- 
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bins,  103  Mo.  App.  264;  Griesel  v.  Jones,  123  Mo.  App. 
45;  Jones  v.  Thomas,  124  Mo.  586. 

The  principle  of  law  announced  by  those  authori- 
ties is  elementary  and  can  be  disputed  by  no  one ;  but 
that  rule  is  not  applicable  to  nor  does  it  cover  the  facts 
of  this  case,  for  the  reason  that  this  record  does  not 
show,  nor  can  it  be  seriously  contended,  that  anyone 
was  in  the  possession  of  or  claimed  any  right,  title  or 
interest  in  and  to  this  land,  adverse  to  the  interest  and 
possession  of  Murdoch  as  surviving  partner  durijig  his 
incumbency,  who  was  the  first  or  prior  administrator 
referred  to  by  defendants.  The  first  evidence  of  ad- 
verse claim  to  this  land  did  not  appear  until  after 
the  pretended  sale  and  conveyance  made  to  Harrison  in 
pursuance  to  said  partition  proceeding,  on  August  4, 
1875 ;  but,  upon  the  contrary,  this  record  conclusively 
shows,  without  contradiction,  that  Harrison  and  all 
of  the  other  respondents,  excepting  Eads's  and  Bates's 
representatives,  and  as  to  certain  claims  made  by  the 
city  of  St.  Louis  as  to  certain  streets,  claim  under 
and  through  said  void  deed  and  not  in  opposition  there- 
to. The  claim  of  the  city  of  St.  Louis  will  receive 
further  consideration  later,  in  a  separate  paragraph; 
and  as  to  Eads  and  Bates  and  those  claiming  through 
them  and  under  the  will  of  Dickson,  it  is  sufficient  to 
state  that  this  record  is  perfectly  barren  of  all  evi- 
dence tending  to  show  in  the  remotest  degree  that  they 
or  any  of  them  ever  set  up  or  made  any  claim  whatever 
against  the  interest  or  possession  of  Murdoch,  as  sudi 
surviving  partner,  from  the  day  he  qualified  and  took 
charge  of  the  estate  down  to  this  date ;  but,  upon  the 
contrary,  their  interests  and  claims  have  always  been 
confirmatory  of  and  in  harmony  with  his  and  their 
interests  in  and  to  said  estate,  and  they  are  still  as- 
serting that  their  interests  are  subordinate  to  and  in 
harmony  with  those  of  Murdoch;  and,  consequently, 
they  have  no  occasion  to  assert  any  claim  in  conflict 
with  his  interests  as  such  surviving  partner. 
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And  as  regards  the  contention  of  counsel  for  de- 
fendants, that  it  was  the  duty  of  Eads  and  Bates,  as 
trustees  under  Dickson's  will,  to  protect  the  legal  and 
equitable  title  to  this  property,  We  wish  to  reiterate 
that  they,  as  such  trustees,  had  no  right,  power  or 
authority  to  interfere  with  or  in  any  manner  to  in- 
termeddle with  this  partnership  estate  while  it  was 
in  the  hands  of  the  surviving  partner  and  within  the 
custody  of  the  law  until  after  the  final  settlement  of 
the  partnership  estate,  which  has  not  yet  been  made, 
and  until  then  they  had  no  right  to  demand  the  posses- 
sion of  or  to  sue  for  the  recovery  of  this  land.  [Dyer 
V.  Wittier,  89  Mo.  1.  c.  87  to  98.]  If  upon  final  settle- 
ment anything  remains  of  that  estate  belonging  to  the 
heirs  of  Dickson,  then  the  probate  court  will  order  the 
administrator  thereof  to  turn  it  over  to  the  trustees 
under  Dickson's  will,  but  until  that  order  is  made  the 
Statutes  of  Limitations  will  not  run  against  them. 
{Sec.  159,  G.  S.  1865,  then  in  force,  and  Sec.  59,  Revised 
Statutes  1899;  Goodson  v.  Goodson,  140  Mo.  206;  State 
ex  rel.  v.  Blackwell,  20  Mo.  97 ;  Tapley,  Admr.,  v.  Mc- 
Pike,  50  Mo.  589 ;  Nelson  v.  Bamett,  123  Mo.  1.  c  572.] 

Eads  and  Bates  would  have  no  more  right  to  sue 
for  or  recover  the  possession  of  this  land  before  the 
partnership  debts  are  paid  than  would  a  remainderman 
have  the  right  to  sue  for  and  recover  the  possession 
of  the  life  estate  from  an  intruder  and  trespasser 
claiming  title  by  adverse  possession.  The  remainder- 
man cannot  recover  the  possession  until  the  life  estate 
expires,  and  during  its  existence  the  statutes  will  not 
run  against  the  remainderman,  however  long  the  ad- 
verse possession  may  continue.  [Dyer  v.  Wittier,  89 
Mo.  81, 1.  c.  87  to  98;  Carr  v.  Dings,  54  Mo.  95;  Dyer 
V.  Brannock,  66  Mo.  391 ;  Shumate  v.  Snyder,  140  Mo. 
77;  Eeed  v.  Lowe,  163  Mo.  519.] 

Much  stronger  is  the  reason  why  the  statute  should 
not  run  against  the  heirs,  executors  and  administra- 
tors of  the  deceased  partner  as  long  as  the  partner- 
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ship  estate  remains  in  the  sole  and  exclusive  hands  of 
the  surviving  partner,  or  in  the  hands  of  an  adminis- 
trator de  bonis  non,  his  successor  in  office,  for  the  rea- 
son that  they  not  only  have  no  right  to  the  possession 
and  enjoyment  of  the  partnership  estate  prior  to  the 
time  the  debts  are  paid,  but  for  the  additional  reason 
that  no  one  can  ascertain  or  know  that  there  will  remain 
any  part  of  the  partnership  assets  which  will  ever  be- 
long to  or  vest  in  those  who  represent  the  interest  in 
the  individual  estate. 

We  must,  therefore,  hold  that  the  Statute  of  Lim- 
itations did  not  begin  to  run,  if  at  all,  during  the  in- 
cumbency of  Murdoch,  which  terminated  by  removal 
December  30,  1873;  consequently,  if  plaintiff's  cause 
of  action  is  barred,  the  statute  must  have  begun  to  run 
after  August  4,  1875,  the  date  of  the  deed  from  the 
sheriff  to  Harrison. 

This  brings  us  to  another  legal  proposition  which 
governs  this  case,  and  that  is,  did  the  statute  run  dur- 
ing the  period  that  existed  from  December  30,  1873, 
the  date  of  Murdoch's  removal,  and  down  to  the  11th 
day  of  August,  1895,  the  date  of  the  appointment  of 
Richardson  as  administrator  de  bonis  non,  which  was 
something  over  twenty  years  t 

Counsel  for  defendants  insist  that  the  statute  ran 
during  said  period,  and  not  only  completely  barred 
plaintiff's  cause  of  action,  but  that  it  also  divested 
from  him  and  from  those  whom  he  represents  all  right, 
title  and  interest  in  and  to  the  land  and  invested  the 
same  in  Edwin  Harrison  and  those  claiming  through 
him;  and  the  basis  of  their  claim  is  this,  that  even 
conceding  the  sheriff's  deed  to  Harrison  was  a  nullity 
in  so  far  as  conveying  to  him  the  title  to  the  land  is 
concerned,  yet  they  insist  that  the  deed  was  color  of 
title  and  that  the  entry  into  the  possession  thereof  by 
Harrison  on  August  4,  1875,  claiming  title  to  the  land 
under  said  deed,  and  the  adverse  holding  thereof  by 
him  and  those  claiming  through  him  during  said  pe- 
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riod  barred  plaintiff's  cause  of  action  and  transferred 
the  title  of  the  land  to  respondents. 

Counsel  for  plaintiff  contends,  upon  the  contrary, 
that  the  statute  did  not  run  during  said  period,  for  the 
reasons  that  the  land  was  in  the  custody  of  the  pro- 
bate court,  or  was  in  custodia  legis,  and  that  there 
was  no  administrator  or  other  person  in  charge  of  the 
estate  who  had  authority  to  sue  for  the  recovery  of  the 
land.  If  that  reason  is  unsound,  then,  clearly,  under 
the  evidence  in  this  case  plaintiff  is  barred,  but  if 
valid,  then  it  is  not  barred.  We  will  now  consider 
that  question. 

In  paragraph  one  hereof  we  decided,  after  an  ex- 
tensive review  of  the  authorities,  that  the  assets  of 
this  partnership  estate  were  in  custodia  legis  from 
and  after  Murdoch  qualified  and  filed  an  inventory 
thereof  with  the  probate  court,  and  no  additional  light 
could  be  shed  thereon  by  further  discussion,  but  I  will 
cite  in  support  of  the  conclusions  there  reached  the 
case  of  Cowan  v.  Mueller,  176  Mo.  192. 

It  is  not  necessary  for  us  to  determine  whether  or 
not  that  custody  alone  was  suflScient  to  prevent  the 
running  of  the  statute,  as  contended  for  by  counsel 
for  appellant,  for  the  reason  that  we  have  coupled  with 
that  fact  the  other  fact,  liamely,  that  there  was  no 
administrator  in  charge  of  said  estate  during  those 
twenty  years,  who  could  have  sued  for  this  land. 

As  before  pointed  out  Harrison's  possession  un- 
der the  sheriff's  void  deed  did  not  begin  until  August 
4,  1875,  about  seven  months  after  the  revocation  of 
Murdoch's  authority  to  further  act  aa  surviving  part- 
ner, consequently  the  Statute  of  Limitations  did  not 
begin  to  run  against  him,  for  the  obvious  reason  that 
none  of  the  respondents  were  at  that  time  in  posses- 
sion or  claiming  adversely  to  him.  The  cause  of  ac- 
tion must  have  accrued  before  the  statute  runs.  [Rab- 
suhl  V.  Lack,  35  Mo.  316 ;  Weber  v.  Manning,  4  Mo.  229.] 
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Or,  as  was  held  in  the  case  of  GFray  v.  Givens,  26 
Mo.  291,  the  statute  begins  to  run  from  the  time  a 
cause  of  action  accrues  and  a  suit  may  be  maintained 
thereon. 

And  according  to  all  of  the  authorities  it  does  not 
run  where  there  is  no  one  who  has  the  right  and  capac- 
ity to  sue.  [Underbill,  Receiver,  v.  Mobile  Fire  Ins. 
Co.,  67  Ala.  45;  Dillon  v.  Bates,  39  Mo.  292;  Schlueter 
V.  Albert,  39  Mo.  App.  154;  Wood  on  Lim.,  sec.  117.] 

Under  the  rule  above  announced  neither  could 
Richardson,  the  administrator  de  bonis  non,  have  sued 
Harrison  or  his  grantees  during  that  period  for  the 
possession  of  the  land,  for  the  reason  he  had  not  been 
appointed  at  that  time,  and,  consequently,  he  had  no 
capacity  to  sue ;  and  I  take  it  for  granted  that  it  will 
not  be  even  suggested  that  the  probate  court  itself 
should  have  instituted  this  suit  during  that  twenty 
years ;  and  the  period  existing  between  the  latter  date 
and  the  date  of  the  institution  of  this  suit  is  less  than 
ten  years,  so  it  is  manifest  the  statute  did  not  bar 
this  cause  during  that  period;  and,  of  course,  the  in- 
stitution of  this  suit  stopped  its  running,  even  if  it 
started  to  run  on  that  date,  August  11,  1895,  the  date 
Richardson  was  appointed  administrator  de  bonis  non. 

So,  if  we  view  this  record  from  any  of  the  stand- 
points suggested  and  apply  thereto  the  wellknown  rule 
of  statutory  limitations,  it  is  clearly  to  be  seen  that 
this  cause  of  action  is  not  barred  by  the  Statute  of 
Limitations;  and  we  so  hold. 

IV.  We  will  now  consider  the  third  defense  men- 
tioned, interposed  by  respondents,  and  that  is 
the  defense  of  estoppel  pleaded  by  them. 
In  support  of  this  defense  counsel  for  respondents 
insist  that  the  payment  of  the  $7,646.60,  the  purchase 
price  of  this  land,  by  Harrison  to  Priest,  as  assignee, 
and  the  latter  *s  payment  of  the  same  in  liquidation  of 
partnership  demands,  estops  appellant  and  all  persons 
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he  represents,  even  though  the  drcuit  court  had  no 
jurisdiction  to  decree  partition  of  this  land,  or  to  or- 
der its  sale,  for  the  reason  that  it  would  be  unjust 
and  inequitable  to  permit  them  to  retain  that  money 
and  recover  the  property  for  which  the  money  was 
paid. 

In  support  of  that  insistence  counsel  cite  and  rely 
upon  the  following  authorities:  Thistle,  Trustee  of 
Thistle,  V.  Buford,  50  Mo.  278;  Austin  v.  Loring,  63 
Mo.  22,  and  cases  cited;  Bamett  v.  Smart,  158  Mo. 
167;  Fischer  v.  Siekmann,  125  Mo.  180;  McClanahan  v. 
West,  100  Mo.  1.  c.  323,  324;  Clybum  v.  McLaughlin, 
106  Mo.  521;  Lanier  v.  Mcintosh,  117  Mo.  1.  c.  519; 
Cochran  v.  Thomas,  131  Mo.  1.  c.  277 ;  Purse  v.  Estes, 
165  Mo.  1.  c.  58;  Nalle  v.  Thompson,  173  Mo.  1.  c.  615; 
Nalle  V.  Parks,  173  Mo.  1.  c.  627 ;  Manning  v.  Coal  Co., 
181  Mo.  1.  c.  376.  See  Freeman  on  Void  Judicial  Sales 
(4  Ed.),  at  pp.  176  and  following. 

The  above  authorities  proceed  upon  the  principle 
that  when  a  party  in  person,  or  by  trustee,  or  other 
legal  representative,  stands  by  and  knowingly  permits 
his  property  to  be  sold  under  a  void  or  voidable  pro- 
ceeding, and  sees  the  proceeds  thereof  paid  to  the 
creditor,  and  receives  the  balance  of  the  proceeds,  if 
any,  he  cannot  repudiate  the  sale  and  recover  the  prop- 
erty so  sold.  A  quotation  from  a  few  of  those  cases 
will  suj£ce  to  show  the  principle  announced  in  all  of 
them. 

It  was  held  in  Thistle,  Trustee  of  Thistle,  v.  Bu- 
ford, 50  Mo.  278,  that  *^  where  the  owner  of  land  would 
be  estopped,  by  reason  of  his  own  acts  and  conduct, 
from  setting  up  title  thereto,  those  in  privity  with 
him,  unless  purchasers  for  value  without  notice,  labor 
under  a  similar  disability.**  In  that  case,  it  was  de- 
clared that  because  the  trustee  was  estopped,  the  cestui 
que  trust,  a  married  woman,  and  having  no  special 
equity,  being  in  privity,  was  also  estopped. 
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Wagnek,  J.,  said  in  Austin  v.  Loring,  63  Mo.  22: 
^'Wlien  a  sale  of  land  is  made  no  person  can  be  per- 
mitted to  receive  both  the  money  and  the  land.  And  it 
has  been  held,  in  the  application  of  this  principle,  that 
it  makes  no  difference  whether  the  proceeding  under 
which  the  sale  occurs  is  voidable,  or  wholly  void  in 
<K)nsequence  of  the  want  of  jurisdiction.  In  21  Smith's 
Lead.  Cas.  (5  Am.  Ed.),  p.  662,  the  author  says  that 
whjen  those  who  are  entitled  to  avoid  a  sale  adopt  and 
ratify  it,  by  receiving  the  whole  or  any  part  of  the 
purchase  money,  equity  will  preclude  them  from  set- 
ting it  aside  subsequently,  for  reasons  that  are  too 
plain  for  statement.  [Stroble  v.  Smith,  8  Watts,  280; 
Commonwealth  v.  Shuman's  Admrs.,  6  Har.  (Pa.  St.) 
343;  Smith  v.  Warden,  19  Pa.  St.  424.]  *When  a  sale 
is  made  of  land,'  said  Lewis,  J.,  in  Smith  v.  Warden, 
^no  one  can  be  permitted  to  receive  both  the  money 
and  the  land.  Even  if  the  vendor  possessed  no  title 
whatever  at  the  time  of  the  sale,  the  estoppel  would 
operate  upon  a  title  subsequently  acquired.  It  was 
held  by  this  court,  in  Commonwealth  v.  Shuman'a 
Admrs.,  that  equitable  estoppels  of  this  character  ap- 
ply to  infants  as  well  as  adults,  to  insolvent  trustees 
and  guardians  as  well  as  to  persons  acting  for  them- 
selves, and  have  place  as  well  when  the  proceeds  arise 
for  a  sale  by  authority  of  law  as  when  they  spring  from 
the  act  of  the  party.  A  party  will  not  be  allowed  to 
indulge  in  bad  faith  and  make  innocent  purchasers  the 
sport  of  his  tricks.  When  a  sale  is  void  the  recep- 
tion of  the  purchase  money  renders  it  valid.  [ Adlum 
V.  Yard,  1  Rawle,  171 ;  Furness  v.  Ewing,  2  Barr,  479.] 
These  principles  are  founded  on  elevated  morals,  com- 
mon honesty  and  pure  good  faith,  and  are  co-extensive 
with  the  principles  of  the  mischief  which  they  are  de- 
signed to  counteract.  Where  a  party  has  taken  the 
fruits  of  a  judicial  proceeding,  he  should  not  after- 
wards be  heard  to  question  it.  Though  an  estoppel 
may  debar  the  truth  in  a  particular  case,  yet,  as  was 
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said  by  the  Supreme  Court  of  the  United  States  in 
Van  Rensselaer  v.  Kearney,  11  How.  326,  it  imposes 
silence  on  the  party  only  when  in  conscience  and  hon- 
esty he  should  not  be  allowed  to  speak.'  " 

The  third  syllabus  of  the  case  of  Barnett  v.  Smart, 
158  Mo.  167,  is  as  follows:  ^'Parties  cannot,  either 
at  law  or  in  equity,  share  in  the  proceeds  of  a  sale 
of  land  and  then  recover  the  property  from  the  vendee. 
Land  was  conveyed  to  a  trustee,  for  the  sole  and  sep- 
arate use  of  a  widow  during  her  life,  and  after  her 
death  and  the  coming  of  age  of  her  youngest  child, 
to  be  sold  by  the  trustee  and  the  proceeds  divided 
equally  between  her  eight  children.  She  and  six  chil- 
dren joined  with  the  trustee  in  selling  the  land  for 
$3150,  and  $2000  of  the  money  was  invested  in  city 
property,  and  afterwards  this  property  was  sold  and 
she  and  all  her  children  joined  in  the  deed.  Held,  that 
the  two  children  who  did  not  join  in  the  deed  to  the 
land  could  not  after  the  death  of  the  mother  recover 
in  ejectment  one-eighth  interest  each  therein,  for  they 
had  shared  in  the  proceeds  of  the  sale  of  the  city  prop- 
erty.*' 

It  was  held  in  Fischer  v.  Siekmann,  125  Mo.  180, 
that  *'in  equity  the  plaintiff  ought  not,  and  cannot, 
have  the  land  after  having  received  the  value  thereof 
through  the  partition  proceeding,  though  the  same 
was  as  to  him  utterly  void." 

We  quote  from  McClanahan  v.  West,  100  Mo.  1.  c. 
323-324,  as  follows:  '* Besides,  the  record  itself  shows 
that  George  W.  Buchanan  was  appointed  guardian 
<id  litem  for  the  four  minors,  and  that  he  filed  answers 
for  them.  From  which  statement  it  will  be  presumed 
that  the  proper  service  was  had  upon  the  minors,  and 
that  the  court,  cognizant  of  this  fact,  thereupon  ap- 
pointed the  guardian  ad  literru;  and  it  will  be  presumed 
also,  that  the  attorney  then  appointed  guardian  ad 
litem  would  not  have  filed  an  answer  for  minors  who 

257  Mo.  47 
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had  not  been  personally  served,  as  required  by  law. 
And  then  there  are  the  receipts  given  by  the  minors, 
and  by  the  plaintiff  herself,  after  she  attained  her  ma- 
jority, when  acting  in  the  presence,  and  under  the  ad- 
vice, of  her  counsel,  for  her  share  of  the  proceeds 
of  the  sale  in  partition.  If  she  knew  from  what  source 
these  proceeds  came,  and  still  receipted  for  them,  and 
there  is  good  reason  to  believe  she  did  know,  she  cer- 
tainly would  not  be  allowed  to  repudiate  the  transac- 
tion now,  even  if  the  partition  proceeding  were,  in 
fact,  void.  She  certainly  could  not  have  both  the 
money  and  the  land.  [Austin  v.  Loring,  63  Mo.  19, 
and  cases  cited.]  It  is  charged  in  the  petition  that  the 
partition  proceedings  are  void  on  their  face.  If  this 
is  true,  the  plaintiffs  have  stated  themselves  out  of 
court;  for  in  such  case  the  remedy  at  law  by  action 
of  ejectment  would  be  adequate  and  ample.  But  we 
have  discovered  nothing  in  the  proceedings  which  va- 
ries from  the  requirements  of  the  law  as  then  in  force. 
The  order  of  sale  was  properly  made,  the  rights  of 
the  parties  being  therein  determined  and  adjusted; 
and  if  the  judgment  was  rendered  at  the  first  term 
of  the  court  after  service  had,  this  was  but  an  irregu- 
larity, not  going  to  the  jurisdiction.  And  the  sale  of 
the  property  was  duly  made;  the  deed  of  the  sheriff 
executed  and  acknowledged,  and  the  sheriff  who  con- 
ducted the  sale  made  proper  report  thereof  to  the 
court  which  was  approved  by  the  court,  and  this  was 
all  that  was  necessary  in  such  cases.  If  the  sale  of 
the  land  was  valid,  of  course  this  ends  the  matter  of 
the  plaintiff's  claim  for  relief  on  that  point;  but  look- 
ing over  this  whole  record,  we  find  nothing  to  induce 
the  belief  that  the  plaintiff  Nancy  has  been  defrauded 
in  the  slightest  particular,  or  that  any  fraud,  what- 
ever, was  practiced  upon  her.  No  one  can  read  this 
record  with  any  degree  of  attention  without  being  im- 
pressed with  the  idea  that  this  litigation  originated 
in  the  fact  that  the  land  in  question  sold  in  the  parti- 
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tion  suit  in  1855  for  a  small  sum,  but  was  worth  when 
this  proceeding  was  instituted  some  nine  hundred  dol- 
lars i)er  acre;  this  appears  to  be  all  the  fraud  there 
is  in  the  case.  And  it  is  to  be  distinctly  understood 
that  this  court  views  with  disfavor  proceedings  like 
the  present,  instituted  nearly  the  life  of  a  generation 
after  the  transactions  on  which  they  are  supposed  to 
be  based  occurred,  and  which,  if  successful,  to  para- 
phrase the  strong  language  of  Judge  Scott  on  one 
occasion,  would  'make  the  dead  sin  in  their  graves.'  '^ 

In  answer  to  the  foregoing  position  of  respondents, 
counsel  for  plaintiff  contends,  first,  that  Priest  was 
not  in  law  or  in  fact  a  trustee  for  him  or  for  any  of 
the  parties  he  represents,  either  directly  or  indirectly, 
and  that,  consequently,  whatever  money  Harrison  may 
have  paid  to  him  was  none  of  their  concern,  as  he  was 
a  perfect  stranger  to  him  and  them ;  second,  that  this 
record  does  not  show  that  Priest  ever  paid  the  sum  of 
money  mentioned  by  counsel  for  respondents,  or  any 
part  thereof,  to  him  or  to  any  persons  whom  he  rep- 
resents. 

As  to  the  first  contention,  there  can  be  no  ques- 
tion but  what  it  is  well  taken.  The  only  pretense  of 
authority  Priest  had  for  selling  the  land  to  Harrison 
was  by  virtue  of  the  assignment  of  the  partnership 
assets  of  the  estate  of  Murdoch  &  Dickson,  executed 
by  the  former  on  October  14,  1873,  which  resulted  in 
the  pretended  partition  and  the  sale  of  this  land  there- 
under to  Harrison  on  August  4,  1875,  for  which  he 
paid  Priest  the  said  sum  of  $7646.50.  But  this  court 
in  the  case  of  State  ex  rel.  v.  Withrow,  supra,  and  in 
paragraphs  one  and  two  hereof,  held  that  said  assign- 
ment, partition  and  sale  were  absolutely  null  and 
void  on  their  face  from  the  beginning  to  the  end ;  and 
in  the  former  case  we  issued  a  peremptory  writ  of 
prohibition,  prohibiting  the  circuit  court  from  pro- 
ceeding further  with  that  case,  holding  that  said  cir- 
cuit court  had  no  jurisdiction  whatever  over  the  sub- 
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ject-matter  thereof.  That  being  true,  we  must  hold 
here,  as  we  did  there,  that  all  of  those  proceedings 
are  void  and  that  Priest  was  in  law  a  sham  assignee 
and  an  intermeddler  in  the  affairs  of  the  partnership 
of  Murdoch  &  Dickson.  That  being  true,  it  will  not 
be  contended  by  respondents  that  plaintiff  or  any  of 
those  who  claim  through  the  copartnership  would  be 
estopped  by  the  sale  of  the  land  by  Priest  to  Harri- 
son, and  the  payment  of  the  purchase  price  thereof 
by  the  latter  to  the  former  without  he  had  used  the 
same  in  the  payment  of  liquidation  of  claims  which 
existed  against  the  partnership  estate. 

This  brings  us  to  the  consideration  of  the  second 
contention  of  plaintiff  before  suggested,  which  is  to 
the  effect  that  the  evidence  does  not  show  that  Priest 
paid  any  of  the  $7646.50  he  received  from  Harrison, 
the  purchase  price  of  the  land,  in  liquidation  of  part- 
nership debts. 

On  December  2,  1873,  Priest,  as  such  pretended 
assignee  of  the  partnership  estate,  filed  in  the  circuit 
court  the  following  partial  appraisement  of  the  assets 
of  said  estate,  assigned  to  him  by  Murdoch  as  surviv- 
ing partner,  of  which  the  following  is  a  copy : 

ESTATE  OP  MURDOCH  &  DICKSON 

Real  Estate. 

Olive  Street  Hotel.  An  undivided  one-half  interest 

as  follows:  Corner  lot  81'  8"  on  Olive  street  by 

96'  on  Second  street;  Second  street  lot  26'  6^^ 

on  Second  street  by  106'  6"  deep.  Private  alley 

12  on  Second  street,  over  incumbrances $  2,400.00 

Sharpe  Lot   25'  2"  on  Olive  street  by  90'  8"  deep. 

Not  worth  over  encumbrances. 
Dyer  LiOt    Leasehold  tiiree-fourths  value  of  build- 
ing on  expiration  of  lease $  3,000.00 

Eleventh  street  property.    An  undivided  one-half 

Interest  in  a  certain  lot  on  the  east  side  of 

Eleventh  street,  between  Market  street  and 

Clark  avenue,  being  on  Eleventh  street,  20' 

front  by  162' 6"  deep,  one-half  interest....!  2,600.00 
Wilkinson  Add.     An  undivided  one-half  interest 

in  block  No.  3  excepting  lot  No.  6,  being  225^ 

on  Third  street  by  810'  on  Second  street    Not 

worth  encumbrance. 
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St.  MaiT's  Suburb.  Being  an  Irregular  shaped 
lot,  rear  Pacific  Railroad  west  of  Fourteenth 
street  in  part,  361'  1-1.2"  by  16(K  and  303  by 
88'.    Over  encumbrance $  7,000.00 

Sulphur  Springs  Tract    Being  the  north  half  of 

Lot  5,  containing  five  acres,  more  or  less $  1,000.00 

Carried  forward  $15,900.00 

Brot  forward  $16,000.00 

Maguire  Purchase.  Being  one  thirty-second  inter- 
est in  the  claim  of  Jno.  Maguire,  located  in 
northern  part  of  the  city  $10,000.00 

Dillon  Addition.  All  the  interest  of  Jas.  B.  Eads 
and  wife  in  a  certain  lot  in  Dillon's  Addition 
in  Block  480,  being  25'  on  Park  avenue  by 
107',  more  or  less $  *  450.00 

Mount  Pleasant  Addition.  Deed  of  trust  from 
Chas.  L.  Tucker  of  lots  33,  34,  35,  36,  37,  38 
in  Mount  Pleasant  Addition,  the  same  being 
150'  on  Gibbons  street  and  running  east- 
wardly  to  the  west  line  of  the  Iron  Moun- 
tain Railroad  track.  Given  to  secure  Mur- 
doch &  Dickson  in  the  sum  of  $10,000  and 
Isaac  Walker  in  the  sum  of  $5000  on  notes 
dated  October  26,  1867,  payable  three  years 
after  date  with  interest  at  eight  per  cent  per 
annum  two-thirds  interest $  2,500.00 

Gamble  Addition.    An  undivided  one-half  of  a  cer- 
tain lot  in  Gamble  Addition,  acquired  from 
Jas.  H.  Comfort,  trustee  of  Chas.  L.  Hunt, 
being  64'  on  Adolph  street  by  ISO'  on  Poplar.  .$     650.00 

St  Mary's  Suburb.  Two-thirds  of  lot  of  twenty- 
five  feet  front  on  Gratiot  street  by  142  feet 

deep  in  block  No. ,  St.  Mary's  Suburbs  on 

which  is  now  situate  a  small  frame  house, 
one-half  owned  by  Frank  J.  Bowman $     350.00 


$29,850.00 
Brought   forward    $29,850.00 

NOTES  OF  SAID  ESTATE  OF  MURDOCH  &  DICKSON. 

1866,  Dec.  11,  Homer,  Rex  &  Tracy,  60  days $  4,788.29 

1866,  Dec.  24,  Homer,  Rex  &  Tracy,  60  days $  4,247.99 

1867,  Jan.  5,  Homer,  Rex  &  Tracy,  60  Days 3,180  00 

1866,  Nov.  13,  Joe  Rex  &  C.  F.  Tracy,  4  months.  .$  6,761.25 


$18,977.53 

Received  on  above  from  C.  H.  Krum,  assignee, 

Aug.  14,  1867 $  3,415.95 

Jan.  4,  1868  $  1,018.75 

Dea  27.  1870 $     569.35  $6,004.05 

$13,973.48 
WORTHLESS. 

1867,  June  3,  Chas.  F.  Tracy,  balance  on  note...$  2,629.13 

Worthless. 
1867,  Oct  28,  Chas  L.  Tucker,  2  notes,  8  years. 

Worthless. 
1864,  Feby.  22,  Jno.  Maguire,  ordinance $     175.00  $   175.00 
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1869,  Jany.  12,  Jno.  Magulre,  4  mos $     250.00  $   260.00 

The  following  appear  as  Bills  Receivable: 
Charles  L.  Tucker,  12  notes  $  6,444.63 

Worthless. 
Sophia  M.  Tracy,  4  notes,  each  $1,380.00 $  6,620.00 

Worthless. 
Tracy $  1,466.29 

Worthless. 

Jno.  Maguire,  secured  by  deed  of  trust $  1,896.25 

Stocks. 
West  Virginia  Land  Ass*n   Certificate,  90  shares. 

Worthless. 
St.  L.  &  West  Virginia  Oil  Co.  Certificates,  180  shares. 

Worthless. 
Missouri  Wrecking  Co.  Certificate,  232  shares. 

Worthless. 
St  Louis  and  People's  R.  R.  Co.,  237  shares,  over 

incumbrance    $  2,203.00 

Tower  Grove  and  Lafayette  R.   R.   Certificates, 

293  shares,  over  incumbrance $     729.00 

St  Louis  Merchants  Bank  Certificate,  15  shares.  .$     270.00 

$35,373.25 

Counsel  for  defendants  then  offered  in  evidence 
the  first  statement  of  the  account  of  John  G.  Priest  as 
assignee  of  Murdoch  &  Dickson,  which  was  filed  in 
the  circuit  court  over  seven  years  after  the  assignment 
was  made  to  him  by  Murdoch.  It  is  as  follows  as  shown 
by  the  abstract  of  the  record. 

**Mr.  Allen:  The  first  line  on  page  61,  says, 
*  amount  bro't.  for'd/  Reference  to  the  preceding  page, 
shows  that  this  amount  brought  forward  in  the  left 
hand  column  was  the  amount  of  money  which  Priest 
had  paid  on  account  of  the  assigned  estate,  $20,447.60. 
The  column  next  to  that  on  the  right  hand  side  of  the 
page  is  the  aggregate  of  the  amounts  of  money  which 
he  had  received  as  assignee  from  the  estate  of  Mur- 
doch &  Dickson,  $17,634.74. 

**Mr.  Dickson:  Is  he  offering  the  account?  He 
can't  oflfer  the  items. 

**Mr.  Allen:    I  have  offered  the  account. 

*  *  Mr.  Allen :  I  think  I  have  the  right  of  calling  your 
Honor's  attention  to  the  effect  of  the  heading  of  this 
page,  to  show  that  at  that  date  John  G.  Priest  had 
paid  out  some  $2800  more  money  than  he  had  received 
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from  the  estate.    The  estate  was  in  debt  to  him  some 
$2800." 

The  next  item  of  this  account  is  as  follows : 

Tract  in  north  St  Louis  sold  In  partition  by 
Sheriff  of  St  Louis  county,  June  30,  1875. 
This  amount  as  agreed  upon  by  said  assignee 
and  Edwin  Harrison  In  order  to  have  consent 
of  J.  G.  Priest,  assignee  of  Murdoch  &  Dickson, 
and  the  sale  confirmed  by  Circuit  Court  No.  1. 
See  agreement  of  sale  and  purchase  filed, 
dated  July  6,  1876   $  7,646.60 

He  then  offered  items  of  account  and  vouchers  on 
pc^e  61. 

Voucher    80.    Being   Receipt    for   Insurance   on 

OUve  street  Hotel,  paid  May  14,  1876 $       76.00 

Voucher  87.  Being  ground  rent  receipt  to  Priest 
on  part  of  ground  of  OUve  street  Hotel,  paid 
July  3,  1875 %     337.00 

Voucher  89.  Interest  Note  $12.00  on  D.  T.  of 
$30,000  Olive  street  Hotel,  paid  July  12th, 
note  dated  January  9,  1872    $  1,200.00 

Mr.  Allen  claimed  this  as  one  of  the  interest  notes 
on  the  $30,000  loan,  the  proceeds  of  which  went  into 
Murdoch's  accounts  in  the  probate  court. 

Voucher   101.     Receipt   for   Insurance   on   Olive 

street  Hotel,  paid  September  20,  1875 $     100.00 

Voucher  102.     Ground  rent  receipt,  OUve  street 

Hotel,  paid  October  11,  1875   ...$     337.50 

Voucher  107.    Insurance  receipt  OUve  street  Hotel, 

paid  October  16,  1875  $       25.00 

Voucher  114.     Ground  rent  receipt,  Olive  street 

Hotel,,  paid  January  4,  1876 $     337.50 

Voucher  115.     Tax  receipt  for  $3,221.43  on  Olive 

street  Hotel  and  lot  In  block  205  of  which 

there  was  paid  by  Priest  a  part,  by  Eads  a 

part     Priest  paid  as  per  his  accounts  and 

the  tax  receipts   $  1,610.51 

Voucher  116.    Tax  receipt  for  $932.22  on  part  of 

OUve  street  Hotel  property  of  which  there 

was  paid  by  Eads  a  part  and  by  Priest $     466.11 

Voucher  117.     Tax  receipt  for  property  In  block 

449  and  block  480,  paid  by  Priest $       86.32 

Voucher  117a.    Taxes  of  1875,  five  acres  St.  Liouls 

Co.,  paid  by  Priest $       14.14 

**Mr.  Allen:  Now  I  proceed  to  show  the  payment 
of  similar  amounts  which  were  made  by  Priest  after 
receiving  the  $7600,  that  out  of  the  $7600  Priest  had 
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the  right  to  take  his  $2800,  he  had  overpaid  for  the 
estate  at  that  date,  which  undoubtedly  he  did.  That 
left  some  $4000,  between  $4000  and  $5000,  which  he  had 
to  account  for  that  belonged  to  the  assigned  estate. 
Now,  this  is  what  he  did  with  it,  as  we  claim. 

Voucher  118.    First  note  J.  J.  Murdoch,  at  48 
months,  dated  January  19,  1872,  to  Connecti- 
cut Mutual  Life  Ins.  Co.,  paid  February  1, 
1876    $  1,200.00 

Voucher  119.    Interest  compounded  on  the  same.  .$         6.66 

Voucher  121.  Bill  of  Sterling  &  Webster,  abstract- 
ers for  searching  St  Louis  County  records  to 
ascertain  what  real  estate  was  owned  by 
Murdoch  ft  Dickson,  $550,  paid  February  4, 
1876    $     200.00 

Voucher  124.    Tax  Bill  upon  which  for  the  estate 

Priest  paid  February  12,  1876 $     132.04 

Voucher  123.    Assessment  to  Home  Mutual  Fire 

Ins.  Co.,  paid  February  17,  1876 $       22.50 

Voucher  131.    Gr.  Rt  receipt  Olive  street  Hotel 

property,  paid  April  5,  1876 $     337.50 

Voucher    143.      Insurance    receipt    Olive    street 

Hotel,  paid  May  12, 1876 $       76.00 

Voucher   144.     Ground   rent   Olive  street  Hotel 

property,  paid  July  5,  1876  $     337.50." 

The  foregoing  is  substantially  all  of  the  evidence 
tending  to  show  Priest  used  the  $7646.50  paid  by  Har* 
risen  for  this  land  in  liquidation  of  the  debts  of  Mur- 
doch &  Dickson. 

Counsel  for  plaintiff  challenges  the  sufficiency  of 
the  evidence  to  establish  that  fact,  the  burden  being 
upon  defendants.  This  calls  for  an  analysis  and  a  care- 
ful consideration  of  the  testimony  upon  that  question^ 

In  the  first  place,  the  fact  should  be  considered 
that  Priest  was  in  law,  if  not  in  fact,  an  intermeddler 
in  the  affairs  of  said  partnership,  and  was  not  acting 
for  or  on  behalf  of  the  administrator  of  the  partner- 
ship or  individual  estate  of  Dickson,  or  any  of  the 
persons  interested  in  either.  The  record  also  shows 
that  if  Priest  ever  filed  a  complete  inventory  of  the 
partnership  assets,  it  was  not  introduced  in  evidence, 
only  a  partial  one  appearing  therein ;  and  the  fact  that 
he  never  filed  or  exhibited  his  accounts  as  such  pre- 
tended assignee  to  the  circuit  court,  under  whose  juris- 
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<iiction  he  was  pretending  to  act,  until  seven  years 
after  he  took  charge  of  the  assets  assigned  to  him  by 
Murdoch,  should  not  be  overlooked.  This  record  also 
shows  that  his  pretended  administration  of  this  estate 
was  independent  of  and  not  a  continuation  of  the  ad- 
ministration begun  and  had  in  the  probate  court,  nor 
does  it  show  that  he  as  such  assignee  ever  had  a  set- 
tlement witu  Murdoch,  as  surviving  partner;  conse- 
-quently  it  fails  to  show  Murdoch  turned  over  to  him 
all  of  the  partnership  assets  mentioned  in  the  inven- 
tory filed  by  him  in  the  probate  court;  that  he  prop- 
erly administered  and  applied  those  assets  while  they 
were  in  his  hands,  or  that  he  did  not  receive  other  assets 
of  said  estate  subsequent  to  the  filing  of  said  inven- 
tory, and  prior  to  the  date  of  the  assignment  made  to 
Priest.  Priest  owed  a  greater  duty  to  the  partnership 
estate  and  to  those  who  were  interested  in  Dickson's 
individual  estate  than  merely  to  accept  of  Murdoch 
just  such  assets  as  he  might  deem  proper  to  turn  over 
to  him.  Priest  should  have  had  a  settlement  with  him, 
and  he  should  have  ascertained  whether  or  not  the 
assets  turned  over  were  all  that  Murdoch  had  received 
or  that  belonged  to  the  partnership  estate  and  not  ac- 
counted for ;  and  if  by  such  settlement  it  should  have 
been  disclosed  that  they  were  other  assets  not  turned 
over  to  him,  he,  as  such  pretended  assignee,  should 
have  taken  proper  legal  steps  to  have  recovered  them. 

In  fact,  the  record  shows  that  by  stipulation  of 
parties,  **that  on  June  21, 1873,  Murdoch,  as  surviving 
partner,  reported  to  the  probate  court  the  sale  of  prop- 
erty at  the  comer  of  Third  and  Vine  streets  (the  same 
aot  being  a  part  of  the  property  described  in  the  peti- 
tion herein)  for  the  sum  of  $20,650,  which  sale  was  ap- 
proved, and  Murdoch  was  authorized  by  order  of  court 
to  accept  in  payment  therefor  $4650  in  cash  and  $16,000 
of  St.  Louis  city  bonds;  that  neither  said  Murdoch, 
in  the  probate  court,  nor  his  assignee,  John  G.  Priest, 
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in  the  circuit  court,  ever  accounts  for  the  cash  or 
bonds  above  mentioned.*' 

Not  only  did  the  records  of  the  probate  court  show 
the  sale  of  this  property  by  Murdoch,  which  it  was 
the  duty  of  Priest  to  examine,  but  this  record  also 
shows  conclusively  that  Priest  knew  of  the  fact  that 
Murdoch  had  received  said  cash  and  bonds,  for  the 
reason  that  the  record  shows  Priest,  as  such  assignee, 
allowed  two  of  those  **City  Bonds,  each  $500,  cash  $200 
allowed  to  Barton  Bates  at  $1200."  If  he  received 
those  two  bonds  and  allowed  them  on  B"ates*s  claim^ 
the  conclusion  must  necessarily  follow  that  he  had  suf- 
ficient notice  to  put  him  upon  inquiry  as  to  when,  where 
and  the  circumstances  under  which  Murdoch  received 
them;  and  if  that  information  had  been  properly  fol- 
lowed up,  as  it  was  his  duty  to  ^o,  then  the  entire 
transaction  would  have  been  made  known  to  him. 

In  the  absence  of  evidence  to  the  contrary,  the 
law  will  presume  that  Priest  followed  up  that  notice^ 
ascertained  the  circumstances  under  which  Murdoch 
received  said  cash  and  bonds,  and  that  he  received 
not  only  the  two  bonds  that  he  allowed  on  Bates's 
claim,  but  that  he  also  received  all  of  the  cash  and 
all  of  the  bonds  mentioned.  [State  ex  rel.  v.  King^ 
136  Mo.  309.] 

This  record  also  shows  that  there  were  at  least 
two  pieces  of  real  estate  included  in  Murdoch's  inven- 
tory not  included  in  Priest's  inventory,  appraisement 
or  account  stated  in  the  circuit  court.  Nor  does  this 
record  clearly  or  satisfactorily  show  just  what  became 
of  all  of  the  $97,902.75,  the  balance  with  which  Mur- 
doch charged  himself,  as  surviving  partner,  in  his  sec- 
ond and  last  settlement  filed  by  him  in  the  probate 
court. 

Under  the  foregoing  state  of  the  record,  counsel 
for  defendants  contend  that  on  and  prior  to  the  recep- 
tion of  this  $7646.50  from  Harrison,  Priest,  as  such  as- 
signee, had  paid  out  and  expended  on  behalf  of  the 
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partnership  estate  $20,447.60,  and  had  received  from 
the  estate  only  $17,634.74,  leaving  a  balance  due  him  of 
;$2812.86.  Counsel  also  contend  that  after  Priest  re- 
ceived this  $7646.50  from  Harrison  he  then  undoubtedly 
reimbursed  himself  out  of  that  money  the  $2812.86, 
the  sum  he  had  expended  for  the  estate  over  and  above 
what  he  had  received,  and  that  he  then  paid  the  bal- 
ance thereof  out  for  interest  on  a  mortgage  existing 
against  the  Olive  street  hotel,  for  ground  rent  on  a 
portion  of  the  land  upon  which  said  hotel  was  located, 
for  insurance  on  the  same  property,  and  for  divers 
other  partnership  debts,  all  of  which  was  necessary  to 
pay  in  order  to  protect  the  partnership  assets  in  the 
hands  of  Priest.  There  was  no  direct  or  positive  tes- 
timony introduced  tending  to  show  that  such  payments 
were  made  out  of  said  $7646.50,  or  what  disposition 
was  made  of  it,  but  the  mode  adopted  to  prove  that 
fact  was  by  taking  as  a  basis  the  amount  due  Priest, 
as  shown  by  his  first  account  filed  with  the  circuit  court, 
which  was  $2812.85,  and  by  adding  to  that  the  aggre- 
gate of  the  sums  he  claims  he  paid  out  thereafter  on 
account  of  the  partnership  property,  which  exceeded 
in  amount,  as  he  claims,  the  said  sum  of  $7646.50.  But 
by  an  inspection  of  Priests 's  accounts,  if  I  correctly 
understand  them,  not  only  was  this  $2812.85  due  him 
at  the  time  of  the  reception  of  that  $7646.50  from  Har- 
rison, but  the  great  majority  of  all  of  the  other  pay- 
ments he  claims  to  have  made  on  behalf  of  the  partner- 
ship property  were  made  from  three  to  nine  months 
before  he  received  that  money  from  Harrison,  which 
was  on  January  29,  1876.  That  being  true,  he  simply- 
reimbursed  himself  for  money  which  he  paid  out  with- 
out legal  authority,  and  which,  in  fact,  did  not  go  to 
pay  partnership  claims,  but  did  go  into  his  own  pocket. 
But  waiving  that  point,  the  trouble  with  that 
method  of  deduction  is  the  extremely  unsatisfactory 
nature  of  the  testimony  relied  upon  to  prove  his  ac- 
counts were  properly  kept,  or  that  any  of  said  items 
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were  paid  out  of  that  $7646.50.  No  fair-minded,  disin- 
terested court  can  read  this  record  without  coming  to 
the  conclusion  that  the  affairs  of  this  estate  have  been 
very  poorly  managed  and  administered,  if  not  fraudu- 
lently, and  especially  by  Priest.  That  is  shown  by  his 
dereliction  of  duty  and  dilatory  methods,  taken  in  con- 
nection with  his  poor  and  extremely  unsatisfactory 
system  of  bookkeeping,  if  we  may  so  dignify  it  by 
calling  it  bookkeeping,  and  his  failure  to  collect  and 
charge  himself  with  all  of  the  partnership  assets, 
which  the  record  discloses  he  had  knowledge  of,  or  was 
possessed  of  the  means  by  which  he  could  have  known 
of  their  existence,  and  could  have  collected  and  charged 
himself  with  had  he  discharged  his  duty  in  fol- 
lowing up  that  information  and  knowledge.  Under  that 
state  of  facts  no  court  would  be  justified  in  depriving 
anyone  of  his  property  on  the  faith  of  any  such  testi- 
mony. 

But  beyond  and  independent  of  that,  this  record 
shows  as  strong  if  not  a  stronger  reason  why  we  should 
decline  to  concur  in  the  contention  of  counsel  for  de- 
fendants to  the  effect  that  Priest  paid  this  $7646.50 
out  on  behalf  of  the  partnership  property,  and  that 
is,  if  we  adopt  precisely  the  same  course  of  argument 
(which  at  best  is  weak  and  unsatisfactory)  adopted  by 
said  counsel  to  show  that  it  was  so  applied,  then  that 
same  argument  would  point  just  as  strongly  to  and 
indicate  that  he  paid  those  sums  out  of  the  $20,650  in 
cash  and  bonds  he  received  from  Murdoch. 

We  are,  therefore,  strongly  of  the  opinion  that 
the  evidence  as  disclosed  by  this  record  fails  to  show 
that  Priest  paid  the  money  he  received  from  Harri- 
son in  satisfaction  of  demands  owing  by  the  partner- 
ship of  Murdoch  &  Dickson.  But  we  will  not  decide 
that  question.  Upon  another  trial,  in  a  proper  proceed- 
ing, it  is  to  be  hoped  the  evidence  will  be  more  satis- 
factory upon  that  question  than  it  is  here. 
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But  suppose  Priest  did  receive  said  $7646.50 
from  Harrison  as  the  purchase  price  of  this  land,  and 
that  he  paid  partnership  debts  with  it,  which,  how- 
ever, he  did  not  do,  as  will  appear  later,  still  those 
facts  should  not  and  will  not  estop  or  bar  plaintiff  ^s 
right  to  have  the  title  to  this  land  ascertained  and  de- 
termined, for  the  obvious  reason  that  neither  the  plain- 
tiff nor  any  of  those  whom  he  represents  was  respon- 
sible for  the  assignment  of  the  partnership  assets  to 
Priest,  nor  for  the  partition  and  sale  of  this  land  to 
Harrison  by  him.  Priest  was  an  intruder,  pure  and 
simple,  and  was  not  acting  in  any  representative  ca- 
pacity, legal,  moral,  or  otherwise  for  plaintiff,  or  for 
any  of  those  whom  he  represents.  Nor  did  the  circuit 
court  have  any  authority  or  jurisdiction  to  decree  the 
partition  and  sale  of  this  land,  as  before  determined. 
So  it  must  be  perfectly  apparent  to  every  one  that 
Priest  ^s  action  in  the  premises  had  no  more  binding 
force  and  effect  upon  the  rights  of  plaintiff  and  of  the 
heirs  and  devisees  of  Dickson  than  if  the  assignment 
had  never  been  made,  or  that  the  partition  and  sale 
had  never  occurred. 

His  pretended  sale  under  the  void  partition  pro- 
ceeding was  no  more  valid  than  if  he  had  intermeddled 
in  the  matter  and  sold  the  land  as  an  individual  with- 
out the  color  of  said  void  legal  proceedings;  and  the 
facts  that  Harrison  paid  his  money  to  this  intermed- 
dler,  and  the  latter 's  payment  of  the  same  in  satis- 
faction of  partnership  debts,  if  he  did  so  pay  it,  would 
no  more  estop  or  bar  plaintiff's  right  to  prosecute  this 
action  than  if  Priest  had  by  force  taken  charge  of  the 
partnership  property,  sold  the  same  and  applied  the 
proceeds  thereof  in  payment  of  partnership  debts.  No 
intruder  or  intermeddler  without  legal  sanction  can 
of  his  own  volition  seize  upon  the  assets  of  a  partner- 
ship estate,  sell  the  same,  apply  the  proceeds  thereof 
in  satisfaction  of  the  partnership  demands,  and  thereby 
estop  the  representatives  of  the  individual  and  part- 
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nership  estates  from  suing  for  and  receiving  back  those 
assets;  and  that  is  true  regardless  of  the  motives  of 
the  intermeddler.  The  law  will  tolerate  no  such  con- 
duct ;  and  to  permit  that  to  be  done  would  clearly  sanc- 
tion the  taking  of  one's  property  without  due  process 
of  law.  That  can  only  be  done  by  a  legally  constituted 
tribunal,  not  by  an  individual,  after  a  hearing  and  de- 
termination of  the  matters  according  to  the  laws  of 
the  land,  and  not  according  to  the  views  of  an  individ- 
ual, however  wise  he  may  be,  pure  or  honest  his  mo- 
tives may  be.  All  such  acts  are  absolutely  null  and 
void,  and  have  no  force  or  effect  whatever  upon  the 
rights  of  those  who  own  property  and  are  entitled  to 
the  possession  there,  as  was  substantially  held  by  this 
court  in  the  case  of  State  ex  rel.  v.  Withrow,  141  Mo. 
69. 

While  it  is  true  a  court  of  equity  might,  and  doubt- 
less would,  in  a  proper  proceeding  and  under  a  proper 
showing,  protect  the  interest  of  all  persons  who  had 
in  good  faith  parted  with  their  money  upon  the  strength 
of  such  void  legal  proceedings ;  but  that  cannot  be  done 
in  this  case,  for  the  reason  that  under  section  650, 
Revised  Statutes  1899,  the  section  under  which  this 
suit  was  brought,  the  courts  can  only  **  ascertain  and 
determine  the  estate,  title  and  interest''  of  the  respec- 
tive parties  to  the  proceeding,  and  have  no  power  or 
authority  to  ascertain  and  determine  the  equities  ex- 
isting between  them— that  must  be  done  in  another 
proceeding,  as  has  been  held  by  this  court  in  a  number 
of  cases.  [Powell  v.  Crow,  204  Mo.  481,  and  cases 
cited.] 

There  is  nothing  in  what  we  have  here  said  which 
is  in  conflict  in  the  least  with  the  rulings  of  this  court 
as  stated  in  the  cases  before  cited  and  relied  upon  by 
counsel  for  defendants,  which,  in  effect,  hold  that  where 
a  defendant  in  an  execution  stands  by  at  a  sale  and 
not  only  permits  his  land  to  be  sold  in  satisfaction  of 
his  debt  but  receives  the  surplus  of  the  proceeds  there- 
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of,  he  will  thereby  be  estopped  from  claiming  the  land. 
But  that  is  not  this  case— neither  the  plaintiff  nor  his 
predecessor  in  ofl&ce  was  a  party  to  the  so-called  parti- 
tion proceeding.  While  the  widow  and  children  of 
Dickson,  and  Eads  and  Bates,  and  the  executors  un- 
der the  will  of  Dickson,  were  made  parties  defendants 
to  said  void  partition  proceeding,  yet  they  did  not 
appear  nor  were  they  under  any  legal  or  moral  obliga- 
tion to  appear  and  defend  said  suit,  nor  could  they 
have  done  so  had  they  so  desired,  as  their  rights  to 
manage,  control  and  enjoy  the  estate  will  not  attach 
to  the  surplus  thereof,  if  any  remains,  until  after  pay- 
ing the  partnership  debts,  which  has  not  been  done  yet, 
and  until  that  is  done  the  plaintiflF  alone  can  sue  for 
and  recover  the  partnership  assets.  Nor  did  plaintiff, 
or  the  children  of  Dickson,  or  Eads  and  Bates,  the  ex- 
ecutors under  Dickson's  will,  ever  receive  one  cent 
from  the  proceeds  of  the  sale  of  this  land,  which  was 
made  under  said  void  partitipn  decree,  and  they  are 
not  bound  thereby.    [Bone  v.  Tyrrell,  113  Mo.  175.] 

In  fact,  it  is  not  contended  here  by  counsel  for 
defendants  that  they  did  receive  any  portion  thereof. 
The  extent  of  their  claim  is,  that  those  proceeds  were 
paid  by  Priest  to  protect  certain  partnership  property 
from  sale  and  sacrifice  under  a  mortgage,  etc.,  but  it 
is  not  shown  that  he  thereby  protected  said  property 
from  sacrifice;  if  so,  he  never  inventoried  the  same 
as  an  asset  of  the  estate,  or  accoupted  for  the  proceeds 
thereof  if  he  sold  it.  Nor  is  it  claimed  that  any  one 
who  had  the  legal  or  moral  authority  to  represent  plain- 
tiff or  any  of  the  other  persons  who  were  interested 
in  the  affairs  of  the  partnership,  or  in  the  individual 
estate  of  Dickson,  made  said  payments  to  protect  said 
property  from  sale.  Mr.  Priest,  without  legal  right, 
made  the  sale  and  paid  the  money  out,  and  neither  the 
plaintiff  nor  those  whom  he  represents  should  be  made 
to  suffer  for  the  former's  unauthorized  conduct. 
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View  this  case  from  whatever  standpoint  you  may, 
there  is  no  legal  obstruction  whatever  in  the  nature  of 
an  estoppel  which  can  bar  plaintiff's  right  to  have  his 
rights  in  and  to  this  land  ascertained  and  determined 
in  this  action,  as  prayed;  and,  consequently,  we  hold 
that  he  is  not  estopped. 

V.    We  now  come   to   the   consideration  of  the 
fourth  and  last  ground  assigned  by  counsel   for   de- 
fendants,  why   plaintiff   should   not  be  per- 
mitted to  maintain  this   action,  namely,  be- 
cause of  the  laches  on  the  part  of  plaintiff  and  on  the 
part  of  those  whom  he  represents. 

In  the  consideration  of  this  question  the  fact 
should  be  constantly  borne  in  mind,  that  this  estate  has 
been  pending  in  the  courts  of  this  State  ever  since  the 
death  of  Dickson,  which  occurred  January  26,  1871^ 
and  that  it  has  been  the  subject  of  almost  constant  liti- 
gation ever  since,  not  only  in  the  circuit  and  probate 
courts  of  the  city  of  St.  Louis  but  in  this  court  also, 
this  being  the  third  time,  if  not  the  fourth  time,  it  has 
found  its  way  here  by  one  means  or  another.  It  is 
not  therefore  to  be  likened  unto  a  case  which  has  rested 
dormant  out  of  court  during  aU  of  these  years.  This 
record  discloses  the  fact  that  some  phase  of  it  has 
been  the  subject  of  active  litigation  all  of  that  time. 
We  must,  therefore,  view  the  conduct  of  all  of  the 
parties  who  are  interested  in  this  estate  in  the  light 
of  those  facts. 

It  is  first  insisted  by  counsel  for  defendants  as 
regards  this  defense,  that  plaintiff  should  not  be  per- 
mitted to  maintain  this  action,  regardless  of  their  le- 
gal and  equitable  rights  to  this  property,  for  the  rea- 
son that  he  and  those  whom  he  represents  did  not  move 
earlier  in  assailing  the  conveyance  of  this  land  to  Har- 
rison under  the  void  partition  proceeding  had  in  the 
circuit  court  of  the  city  of  St.  Louis.  That  since  then 
this  land  has  become  very  valuable,  and  in  consequence 
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of  this  long  delay,  they  have  constructed  vast  and  val- 
uable improvements  tiiereon,  which  would  be  lost  to 
them  should  plaintiff  be  permitted  to  maintain  this  ac- 
tion. 

Upon  the  other  hand  counsel  for  plaintiff  contend 
that  he  and  those  whom  he  represents  should  not  be 
denied  their  right  to  this  property  on  account  of  delay 
in  bringing  this  suit,  for  the  r.eason  that  defendants 
and  those  through  whom  they  claim  caused  all  of  this 
litigation  and  delay  in  winding  up  and  settling  this 
matter,  and  have  thereby  wrongfully  detained  this 
property  from  its  rightful  owners  during  all  of  these 
years,  and  that  they  are  in  no  position  to  complain 
of  plaintiff's  laches,  even  though  they  were  guilty  of 
such,  which,  however,  they  most  earnestly  deny. 

Let  us  look  at  this  case  as  it  is  and  consider  the 
relations  the  parties  hereto  bear  to  it,  and  their  re- 
spective interests  in  and  to  this  estate,  and  the  rights 
and  duties  each  have  and  owe  to  the  other  in  that  re- 
gard. 

Li  the  first  instance,  this  property  belonged  to  the 
partnership  estate  of  Murdoch  &  Dickson,  and  under 
the  laws  of  this  State  it  was  made  the  duty  of  Mur- 
doch, the  surviving  partner,  to  administer  upon  it, 
and,  first,  to  pay  therefrom  all  partnership  demands, 
together  with  the  costs  and  expenses  of  winding  up 
the  partnership  business ;  and,  in  the  second  place,  the 
law  made  it  his  duty  to  turn  over  the  remaining  one- 
half  thereof,  if  any,  to  Eads  and  Bates,  the  executors 
under  the  will  of  Dickson,  to  be  by  tiiem  held  as  pro- 
vided by  said  will.  How  did  Murdoch  discharge  that 
duty!  This  court  has  answered  that  question  in  the 
negative  by*  its  decision  in  the  case  of  State  ex  rel.  v. 
Withrow,  supra.  Whose  fault  was  it  that  Murdoch 
violated  his  duty  in  that  regard?  Clearly,  it  was  not 
the  fault  of  the  children  of  Dickson,  or  the  executors 
under  his  will,  who  are  the  real  instigators  of  this  ac- 

257  Mo.- 


Digitized  by 


Google 


754        SUPREME  COUBT  OF  MISSOUBl, 

Troll  V.  St  Louis. 

tion,  as  counsel  for  defendants  concede  and  contend 
are  responsible  for  its  institution  and  prosecution. 
Their  rights  to  the  possession  and  enjoyment  of  this 
estate  have  not  yet  attached,  and  for  that  reason,  as 
before  stated,  they  have  at  no  time  had  an  opportunity 
to  sue  for,  in  their  own  names  or  in  their  own  right, 
or  to  recover  the  possession  of  this  property.  The  rep- 
resentatives of  the  partnership  estate  alone  have  that 
right.  While  it  is  true,  the  children  of  Dickson  are 
responsible  for  the  instigation  and  prosecution  of  this 
suit,  yet  it  is  not  done  in  their  names,  nor  in  the  first 
instance  for  their  benefit,  but  is  prosecuted  in  the  name 
of  the  administrator  of  the  partnership  estate,  and, 
primarily,  for  the  benefit  of  the  partnership  creditors ; 
and,  if  perchance  anything  remains  of  this  partnership 
estate  after  paying  all  of  those  demands,  then  and  not 
until  then  will  it  become  the  property  of  the  individual 
estate  of  Dickson,  and  not  until  then  will  his  children 
be  entitled  to  the  possession  and  enjoyment  of  any 
part  of  it.  That  being  unquestionably  true,  then  let 
lis  see  who  are  the  most  guilty  of  laches  in  not  mov- 
ing earlier  for  the  appointment  of  an  'administrator 
de  bonis  non  of  this  partnership  estate  to  succeed  Mur- 
doch, the  surviving  partner,  who  was  removed  by  the 
probate  court,  and  for  the  delay  in  its  administration. 
In  the  light  of  this  record,  can  it  be  said  that  greater 
laches  lie  at  the  feet  of  those  children  than  are  those 
which  have  rested  all  of  these  years  at  the  feet  of 
these  defendants,  all  of  whom  were  full  grown  men 
and  possessed  vast  business  knowledge  and  experience! 
We  think  not.  Clearly,  the  former  had  nothing  to  do 
with  the  assignment  made  by  Murdoch  to  Priest,  nor 
his  removal  from  office.  Harrison  and  those  claim- 
ing with  and  through  him  were  tenants  in  common  with 
Maguire,  and  he  was  directly  interested  in  having  this 
land  partitioned,  while  these  heirs  were  only  indirectly 
or  more  remotely  interested  in  that  regard;  and  they 
had  nothing  whatever  to  do  with  its  partition  and  sale, 
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nor  did  they  contribute  in  the  remotest  degree  to  bring 
it  about.  They  were  not  even  represented  therein. 
There  was  no  administrator  of  the  partnership  estate 
in  existence  at  that  time  whose  duty  it  was,  primarily, 
to  represent  the  partnership  estate;  and,  secondarily, 
the  individual  estate  of  Dickson;  consequently,  these 
children  were  not  represented  in  that  suit  either 
through  the  administrator  of  the  partnership,  even  in 
an  incidental  manner,  nor  by  Eads  and  Bates,  the  ex- 
ecutors of  Dickson  ^s  will.  Neither  the  latter  nor  said 
children  were  under  legal  or  moral  duty  to  appear  and 
defend  said  void  proceedings,  conceding  they  had  the 
legal  right  to  do  so.  But  so  much  cannot  be  said  of 
Mr.  Harrison  and  those  owning  with  and  claiming  this 
land  through  him.  He  and  his  cotenants  were  the  ac- 
tive agencies  in  bringing  about  these  void  proceedings, 
consequently  they  knew  all  about  what  had  been  done, 
which  resulted  in  the  pretended  sale  of  this  land  to 
him  and  them ;  and  he  actually  paid  double  the  amount 
of  his  bid  for  the  land  in  order  to  prevent  the  filing 
of  exceptions  to  the  confirmation  of  the  sale  which  was 
made  to  him.  So  far,  clearly,  neither  these  children  nor 
any  one  who  represents  them  have  been  guilty  of  laches 
or  wrongdoing,  but  we  have  seen  that  this  entire  trouble 
and  litigation  was  brought  on  by  the  wrongful  conduct 
of  Harrison  and  his  associates ;  and  they  are  now  in- 
terposing the  doctrine  of  laches  against  the  children 
of  Dickson  for  the  purpose  of  preventing  their  recov- 
ery of  that  which  he  and  they  wrongfully  took  from 
and  now  detain  from  them,  and  which  is  still  theirs,  if 
anything  remains  thereof  after  the  paying  of  the  part- 
nership debts. 

The  defendants,  after  their  wrongful  taking  and 
wrongful  use  and  enjoyment  of  this  valuable  property 
for  thirty-five  years,  free  of  rent,  now  insist  that  plain- 
tiflf  should  not  be  permitted  to  maintain  this  action, 
because  the  creditors  and  said  children  did  not  insti- 
gate the  bringing  of  this  suit  earlier  for  the  purpose  of 
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undoing  defendants*  wrongs  and  restoring  tMs  prop- 
erty to  its  rightful  owners. 

What  a  contrast  there  is  between  the  conduct  of 
the  plaintiff  and  those  whom  he  represents  and  the 
conduct  of  defendants  regarding  this  property  I  The 
most  that  counsel  for  defendants  have  or  can  urge  is 
the  former's  inactivity,  or,  more  properly  speaking, 
delay  in  not  making  an  earlier  move  looking  to  the 
restitution  of  this  property  back  to  the  hands  of  the 
probate  court  for  the  purposes  of  administration, 
which,  confessedly,  had  been  unlawfully  diverted  in 
fact,  but  not  in  law,  from  its  control  and  from  the 
proper  channels  of  administration  through  the  wrong- 
ful assistance  of  the  circuit  court,  a  court  of  superior 
jurisdiction  and  control  over  the  probate  court,  which 
completely  stifled  and  paralyzed  the  power  of  the  lat- 
ter to  act  in  the  premises,  with  no  administrator  or 
other  person  to  represent  it  or  the  partnership  estate 
(the  surviving  partner  having  been  removed  from  of- 
fice December  30,  1873)  to  move  the  dismissal  of  the 
assignment  proceeding  in  the  circuit  court.  Nor  do 
defendants  criticise  the  inactivity  of  the  plaintiff  per- 
sonally for  the  reason  that  he  was  not  appointed  ad- 
ministrator de  bonis  non  until  August  11,  1895;  and 
since  that  time  he  has  been  very  lively  in  the  prosecu- 
tion of  various  phases  of  this  case  in  the  various  courts 
of  the  State,  this  being  the  second  time  he  has  been 
in  this  court  with  it,  to  say  nothing  regarding  his 
contests  in  the  circuit  and  probate  courts  of  the  city 
of  St.  Louis.  But  the  shaft  of  their  criticism  is  di- 
rected to  the  inaction  of  Eads  and  Bates,  the  executors 
of  the  will  of  Dickson,  and  at  the  latter 'p  children.  Coun- 
sel for  defendants  say  that  these  latter  parties  were 
guilty  of  laches  for  not  having  gone  into  probate  court 
at  an  earlier  date  and  moved  the  appointment  of  an 
administrator  de  bonis  non,  in  order  that  he  might  rip 
up  and  undo  their  unlawful  acts,  which  he  is  now 
trying  to  do.    Would  they  not  have  opposed  him  just 
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as  bitterly  then  as  now?  Did  not  Harrison  pay  twice 
as  much  as  he  said  by  his  bid  the  land  was  worth  in 
order  to  consummate  this  wrong t  Should  Dickson's 
children  be  deprived  of  their  land  on  account  of  laches, 
pure  and  simple,  when  under  the  will  of  their  father 
they  could  not  act  in  their  own  names  until  the  yoimg- 
est  thereof  arrived  at  the  age  of  twenty-four  years, 
and  when  Eads  and  Bates,  the  executors  of  the  will, 
had  no  legal  right  to  sue  for  or  to  recover  the  posses- 
sion of  this  property  until  all  of  the  partnership  debts 
were  paid,  which  has  not  yet  been  done ;  and  in  addi- 
tion thereto  when  there  was  no  administrator  in  exist- 
ence to  represent  the  partnership  estate,  and  inciden- 
tally the  individual  estate  of  Dickson? 

Counsel  for  defendants  answer  this  question  in  the 
affirmative,  and  assign  as  their  reason  therefor  that 
Eads  and  Bates  and  these  children  while  they  could 
not  sue  for  and  recover  this  property  in  their  own 
names,  yet  they  could  have  appeared  in  the  probate 
court  on  account  of  their  contingent  interest  in  this 
property,  and  have  suggested  to  the  court  that  it  should 
have  appointed  an  administrator  de  bonis  non  who 
could  have  sued  for  and  recovered  this  property  placed 
back  in  its  proper  channels,  namely,  primarily,  for  the 
purpose  of  paying  the  partnership  debts,  and,  sec- 
ondarily, to  be  turned  over  by  him  to  the  executors 
of  Dickson's  will,  and,  ultimately,  by  the  latter  to 
the  children  of  Dickson  according  to  tiie  terms  of  his 
wiU. 

It  seems  to  me  when  we  view  this  entire  case  in 
the  light  of  this  record,  with  the  legal  disabilities  of 
the  interested  parties,  and  the  wrongful  diversion  of 
this  property  from  its  proper  channels,  and  the  illegal 
obstructions  thrown  in  the  way  of  its  recovery  by 
the  defendants,  or  by  those  through  whom  they  claim, 
with  notice,  that  the  plea  of  laches,  to  say  the  very 
least  of  it,  comes  of  exceedingly  poor  grace;  and  in 
my  opinion  no  court  of  justice  should  permit  that  plea 
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to  defeat  this  action,  or  prevent  the  recovery  of  this 
property,  which  in  law  and  good  conscience  belongs 
to  the  parties  before  indicated,  and  which  has  been 
wrongfully  taken  and  detained  from  them  by  defend- 
ants, who  have  no  legal  or  moral  right  thereto,  except, 
perchance,  some  of  whom,  as  before  suggested,  may 
have  some  equities  therein,  which  can  be  adjusted  and 
determined  in  a  proper  case. 

The  doctrine  of  laches  should  not  be  applied  to 
a  case  of  this  character,  otherwise  a  court  of  equity 
would  be  lending  its  assistance  to  one  to  enable  him 
to  take  advantage  of  his  own  wrong  to  the  detriment 
of  the  injured  party,  which  should  never  be  done. 

So  far  we  have  discussed  this  case  upon  the  theory 
that  Harrison  and  all  of  the  other  defendants  stand 
upon  the  same  footing,  and  have  held  them  respon- 
sible for  his  wrongdoing;  and  the  reason  for  our  sc^ 
doing  is  because  all  of  his  acts  and  connections  with 
this  property  were  matters  of  public  record  which 
formed  links  in  the  chain  of  title  thereto,  and  through 
which  they  claim  their  respective  titles  thereto.  Con- 
sequently, they  had  notice  of  the  fact  that  Harrison 
had  no  title  to  this  land  when  they  purchased  it  from 
him;  and  it  is  no  excuse  for  those  defendants  to  say 
Harrison  had  colorable  title,  and  that  they  should 
be  excused  for  not  discovering  the  fact  that  he  had 
no  title.  If  they  should  be  excused  for  not  discover- 
ing the  fact  that  Harrison's  deed  to  this  land  was 
void  when  they  deraign  title  through  him,  and  pre- 
sumably after  an  investigation  of  the  title  to  this  prop- 
erty, then  by  what  process  of  reasoning  should  a  court 
of  equity  apply  the  doctrine  of  laches  to  these  chil- 
dren for  not  discovering  the  same  fact,  when,  prima- 
rily, that  duty  rested  upon  the  administrator  of  the 
partnership  estate,  and  not  upon  them,  as  before 
stated? 

In  addition  to  the  foregoing  observations,  the  rec- 
ords of  the  probate  and  circuit  courts  of  the  city  of 
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St.  Louis  show  that  at  the  time  those  defendants  pur- 
chased from  Harrison,  this  property  was  in  the  custody 
of  the  law  and  under  the  exclusive  jurisdiction  and 
control  of  the  probate  court,  which  fact  prevented 
Priest  and  all  others,  except  the  proper  representative 
of  the  partnership  estate  of  Murdoch  &  Dickson,  from 
selling  it  to  any  one. 

In  addition  to  that,  not  only  did  the  record  in  the 
partition  suit  of  Priest  et  al.  v.  Maguire  et  al.,  before 
mentioned,  show  upon  its  face  that  the  circuit  court 
had  no  jurisdiction  of  the  case,  as  held  in  State  ex  rel. 
v.  Withrow,  supra,  but  it  also  shows  that  there  was 
never  a  final  decree  rendered  therein,  for  the  reason 
that  said  Division  had  no  authority  or  jurisdiction 
to  render  said  pretended  final  decree  which  was  en- 
tered by  it,  even  though  it  be  conceded  Division  One 
which  rendered  the  interlocutory  decree  had  jurisdic- 
tion and  authority  to  do  so.  [State  ex  rel.  v.  Riley^ 
219  Mo.  667;  Collier  v.  Lead  Co.,  208  Mo.  246.]  Ac- 
cording to  these  authorities  that  suit  is  still  pending 
with  no  jurisdiction  in  either  of  said  divisions  to  try 
and  determine  the  same,  and  for  that  reason  it  should 
be  dismissed,  that  court  having  jurisdiction  to  make 
that  entry  only. 

So,  it  is  seen  that  the  decree  under  which  this  land 
was  sold  and  through  which  all  of  the  defendants  de- 
rive title  was  doubly  void,  if  I  may  so  use  that  term^ 
all  of  which  was  apparent  on  the  face  of  the  record, 
and  which  imparted  notice  to  them;  and  as  they  pur- 
chased with  their  eyes  open,  they  and  not  the  legal 
owners  of  the  property  should  suffer— especially 
should  that  be  true  when  the  former  brought  about 
those  void  proceedings  without  the  connivance  or  as- 
sistance of  the  latter.  And  doubtless  those  illegal  pro- 
ceedings greatly  hampered  and  impeded  the  probate 
court  and  the  lawful  owners  of  this  property  from  ad- 
ministering it  according  to  law,  which  should  go  a 
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long  way  toward  excusing  them  for  not  acting  sooner, 
even  though  it  be  conceded  they  were  guilty  of  laches. 

It  must,  therefore,  follow  that  the  defendants  who 
claim  through  Bta^rrison  have  no  greater  right  to  rely 
upon  the  void  partition  proceedings  had  in  the  circuit 
court  than  he  himself  had. 

The  doctrine  of  lis  pendens  should  be  especially 
applied  to  the  administration  of  estates  of  deceased 
persons  in  the  probate  courts,  for  the  reason  that  such 
a  proceeding  is  one  in  rem,  the  owner 
thereof  being  dead ;  and  if  it  were  not  for 
the  application  of  that  rule  it  would  often  be  diflScult, 
if  not  impossible,  for  such  courts  to  administer  the 
law,  as  their  orders  and  judgments  operate  upon  the 
res  and  not  upon  the  person.  And  along  this  same 
line  this  court  In  Banc  recently  held  in  the  case  of 
Jarboe  v.  Jarboe,  227  Mo.  59,  that  in  the  administra- 
tion of  a  partnership  estate,  where  the  partnership 
\.  vS  dissolved  by  death,  the  probate  court  possesses 
and  exercises  the  same  powers  courts  of  equity  for- 
merely  exercised  in  such  cases. 

In  discussing  the  doctrine  of  lis  pendens  Judge 
RiOHAKDsoN  in  the  case  of  Herrington  v.  Herrington, 
27  Mo.  560,  said:  *'The  policy  on  which  the  doctrine 
of  lis  pendens  is  founded,  is  to  give  full  effect  to  the 
judgment  which  might  be  rendered  in  the  suit  depend- 
ing at  the  time  of  the  purchase."  [Turner  v.  Babb,  60 
Mo.  348.]  "It  is  simply  the  power  or  force  of  the 
jurisdiction  of  the  court.  It  is  of  itself  simply  the 
power  of  the  court  taking  effect  upon  the  subject- 
matter  of  the  litigation  so  as  to  preserve  the  status  quo 
— ^hold  it  within  the  grasp  of  the  court  for  the  execu- 
tion of  the  final  decree  or  judgment."  [Burnham  v. 
Smith,  82  Mo.  App.  48.] 

Bennett  on  lAs  Pendens,  p.  251,  states  the  doctrine 
as  follows:  '* Where  a  suit  is  either  in  whole  or  in 
part,  in  the  nature  of  a  proceeding  in  rem  to  recover, 
enforce  a  lien  upon  or  subject  to  decree  specific  prop- 
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erty,  a  sale  of  the  subject-matter  of  the  litigation  after 
lis  pendens  has  commenced,  even  to  one  who  had  no 
notice  of  the  suit,  will  not  change  the  rights  of  the 
parties  to  the  litigation  or  the  power  of  the  court  over 
the  subject  of  the  action.  Such  an  one  is  a  pendente 
lite  purchaser.  He  is  not  a  necessary  party  to  the  suit, 
and  takes  cum  onere.  Although  this  is  said  with  ref- 
erence to  a  proceeding  in  rem,  the  principle  should  not 
be  applied  in  any  narrow  sense.  In  any  case  where 
by  the  commencement  of  a  suit  a  lien  is  created  or 
asserted,  and  the  court  acquires  jurisdiction  over  and 
the  power  to  administer  the  property  involved,  it  may 
be  said  that  the  suit  is  a  proceeding  in  rem/' 

The  rule  is  stated  in  a  slightly  different  form  in 
21  Am.  &  Eng.  Ency.  Law  (2  Ed.),  601:  **The  law 
of  lis  pendens  has  also  been  placed  upon  the  ground 
that  actions  and  suits  affecting  specific  property  are 
actions  in  rem,  or  substantially  so,  and  they  are  fre- 
quently said  to  be  notice  to  all  the  world,  which  is  true 
of  actions  in  rem  strictly  so-called.  But  no  jurisdiction 
is  acquired  to  proceed  in  rem  without  a  seizure  of  the 
property,  which  of  itself  prevents  effective  transfers, 
and  there  may  be  no  personal  defendants ;  whereas  Us 
pendens  subjects  to  the  judgment  or  decree  interests 
acquired  pendente  lite  from  parties  to  the  suit,  in  prop- 
erty not  in  the  possession  of  the  court  by  seizure  or 
otherwise.'^ 

The  Statute  of  Limitations  has  no  operation  upon 
the  subject  of  litigation,  and  hence,  does  not  run  in 
favor  of  the  purchaser  pendente  lite,  who  cannot  be 
regarded  as  holding  adversely  to  the  parties  to  the  suit 
during  the  continuance  of  the  litigation.  [1  Am.  & 
Eng.  Ency.  Law,  218;  27  Am.  &  Eng.  Ency.  Law,  653; 
Henly  v.  Gore,  4  Dana,  133;  Blake  v.  Heyward,  Bai- 
ley^s  Eq.   (S.  C.)  208.] 

This  view  of  the  case  renders  it  unnecessary  for 
us  to  review  all  of  the  authorities  cited  by  counsel  for 
defendants  bearing  upon  the  question  of  laches.    Ac- 
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cording  to  the  foregoing  authorities  those  codefendants 
of  and  who  claim  through  Harrison  occupy  a  no  more 
favorable  position  in  this  case  than  the  one  occupied 
by  him. 

We  must,  therefore,  rule  that  the  doctrine  of  laches 
will  not  bar  plaintiff 's  right  to  maintain  this  action. 

V.  Having  disposed  of  all  of  the  questions  pre- 
sented which  were  common  to  all  of  the  defendants, 
we  will  now  consider  those  which  apply  to  the  city  of 
St.  Louis  alone. 

The  uncontradicted  evidence  for  the  city  showed 
that  the  streets  and  the  wharf  located  upon  and  over 
this  land  were  and  always  have  been, 
streets:  *'from  a  time  whereof  the  memory  of 

Limitation*."  man  runneth  not  to  the  contrary,"  public 
streets  and  highways,  used,  recognized 
and  considered  as  such  by  the  public  in  general,  in- 
cluding the  plaintiff,  all  persons  whom  he  represents, 
and  had  never  at  any  time  been  used  for  any  other 
purpose;  that  the  streets  had  been  used  and  treated 
as  such  for  more  than  a  half  century,  and  the  wharf 
ever  since  1864;  that  the  city  had  had  the  possession 
and  control  of  them,  claiming  the  fee  simple  title  to 
the  property  embraced  thereby,  during  all  of  said 
time,  and  that  such  control  and  possession  had  been 
actual,  continuous,  open,  notorious,  uninterrupted  and 
adverse  to  all  persons;  that  said  streets  and  wharf 
were  at  divers  and  sundry  times  improved  and  graded 
by  ordinance,  and  their  names  publicly  designated  and 
changed. 

Upon  that  evidence  the  trial  court  found  for  the 
city,  and  rendered  the  following  decree,  to-wit: 

'*And  the  court  doth  further  order,  adjudge  and 
decree  that  defendant  the  city  of  St.  Louis  is  entitled 
by  prescription  to  hold,  use,  occupy  and  possess  all 
the  streets  within  the  limits  of  the  real  estate  herein- 
above mentioned  and  the  accretions  thereto,  as  public 
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highways,  and  is  also  entitled  to  both  by  prescription 
and  by  deed  from  Edwin  Harrison  to  hold  in  fee  sim- 
ple so  much  of  the  wharf  along  the  Mississippi  River 
as  lies  within  the  limits  of  the  real  estate  hereinabove 
mentioned  and  the  accretions  thereto,  subject  to  the 
terms  of  the  lease  and  the  assignment  hereof  herein- 
after mentioned/* 

This  decree  in  favor  of  the  city  is  supported  by 
the  greatest  abundance  of  testimony  and  should  not 
be  disturbed,  for  the  reason  that  the  evidence  conclu- 
sively shows  that  said  streets  and  wharf  had  been  in 
the  exclusive,  continuous  and  adverse  possession  and 
control  of  the  city  under  claim  of  ownership  for  many 
years  prior  to  the  death  of  Dickson.  That  being  true, 
the  Statute  of  Limitations,  if  it  had  not  then  run,  be- 
gan to  run  against  Murdoch  &  Dickson  while  they  were 
the  owners  of  this  property,  and  had  completed  its 
course  long  before  this  suit  was  begun.  The  law  is 
well  settled  that  where  the  statute  once  begins  to  run 
during  the  life  of  the  owner  of  the  land,  or  against  the 
administrator,  then  his  death  or  a  vacancy  in  the  ad- 
ministration will  not  suspend  its  operation.  [Landes 
V.  Perkins,  12  Mo.  238;  Gordon  v.  Lewis,  88  Mo.  378; 
Pim  V.  City  of  St.  Louis,  122  Mo.  654;  WUMnson  v. 
St.  Louis  Dock  Co.,  102  Mo.  130, 1.  c.  141,  142] 

So,  under  the  evidence  and  the  law  in  this  case, 
plaintiff's  cause  of  action  is  barred  as  to  the  city,  for 
the  reason  that  the  statute  had  begun  to  run,  if  it  had 
not  completely  run,  during  the  lives  of  Murdoch  & 
Dickson,  the  owners  of  the  land. 

In  fact,  we  do  not  understand  counsel  for  plaintiflE 
to  deny  the  correctness  of  the  conclusions  above 
reached  as  regards  the  city  without  its  rights  to  said 
streets  and  wharf  were  determined  adversely  to  it 
by  the  Supreme  Court  of  the  United  States  in  the  case 
of  Tyler  v.  Magwire,  84  U.  S.  253.  The  city  was  no 
party  to  that  suit,  nor  was  the  question  as  to  the 
rights  of  the  city  to  those  streets  and  said  wharf  in- 
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volved  in  that  case,  consequently  that  case  in  no  man- 
ner arrested  the  running  of  the  statute  in  favor  of 
the  city. 

We,  therefore,  hold  that  the  findings  and  decree 
of  the  trial  court  in  so  far  as  the  city  is  concerned 
were  proper. 

Vn.  The  Standard  Stamping  Company  and  the 
Chicago,  Burlington  &  Quincy  Railway  Company  have 
filed  separate  a  brief  herein.  But  they  have  presented 
no  new  questions  in  addition  to  those  so  ably  and  ear- 
nestly presented  by  counsel  for  Harrison  and  the  oth- 
ers claiming  through  him.  And  as  they  derived  title 
through  Harrison,  with  notice  of  plaintilBf's  rights^ 
they  likewise  acquired  no  title  to  this  land;  and  what 
has  been  said  to  them  applies  to  these  defendants  also. 

We  have  examined  the  motion  to  dismiss  the  writ 
of  error,  and  have  reached  the  conclusion  that  it  is 
without  merit. 

We,  therefore,  are  of  the  opinion  that  the  city  of 
St.  Louis  is  the  owner  in  fee  of  the  streets  and  wharf 
described  in  the  pleadings ;  and  that  the  remainder  of 
the  land  in  question  belongs  to  the  partnership  estate 
of  Murdoch  &  Dickson,  and  that  one-half  of  the  sur- 
plus thereof,  if  any  remains  after  the  payment  of  the 
partnership  debts,  belongs  to  the  estate  of  Dickson,  to 
be  administered  according  to  the  provisions  of  his  last 
will  and  testament. 

We,  therefore,  are  of  the  opinion  that  the  judg- 
ment  should  be  reversed,  with  directions  to  enter  a 
decree  in  conformity  to  the  views  above  expressed^ 
without  attempting  to  settle  or  determine  the  equities^ 
if  any  there  exist  between  the  parties  to  this  suit ;  that 
must  be  done  in  a  separate  suit,  if  the  parties  so  desire. 

Bond,  J.,  concurs. 
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HAEBY  TROLL,  Administrator  in  Charge  of  Estate 
of  MURDOCH  &  DICKSON,  v.  CITY  OF  ST. 
LOUIS  et  al. ;  CITY  OF  ST.  LOXHS,  Appellant. 

In  Banc,  May  4,  191^. 

LIMITATIONS.  Where  the  Statute  of  Limitations  has  begun  to 
run  in  favor  of  the  city  which  holds  certain  wharves  and 
streets  by  prescriptive  right,  against  a  partner  who  held  the 
legal  title  for  a  partnership,  it  continued  after  his  death  to 
run  against  the  surviving  partner  as  administrator,  and  if  con- 
tinued for  the  length  of  time  prescribed  by  statute,  the  title 
vests  in  the  city. 

Appeal  from  St.  Louis  City  Circuit  Court.— flot^. 
James  E.  Withrow,  Judge. 

Affibmed. 

For  attorneys,  see  Troll  v.  St.  Louis,  cmte,  p. . 

LAMM,  C.  J.— Action  to  quiet  title.  This  is  a 
companion  case  to  Troll,  Admr.,  Plaintiff  in  Error,  v. 
City  of  St.  Louis  et  al..  Defendants  in  Error,  anf e,  p. 
626.  They  belong  together,  were  heard  together,  and 
that  case  should  be  read  with  this. 

As  stated  in  the  former  case,  the  interest  of  the 
city  is  its  title  to  a  certain  wharf  and  certain  streets. 
In  this  case  a  possession  older  than  that  of  Harrison 
in  the  former  case,  to-wit,  one  running  back  for  over 
fifty  years,  is  claimed  by  the  dty.  Othen^se  the  de- 
fense of  the  city  was  the  same  as  that  of  the  other 
defendants.  As  to  the  wharf  and  streets,  the  judgment 
was  in  the  city's  favor,  but  complaint  is  made  that  it 
does  not  define  and  adjudge  the  title,  interest  and  es- 
tate of  defendant  in  that  it  made  certain  findings  of 
defendant's  lands  and  rights  but  did  not  adjudge  and 
define  the  same  as  required  by  law  and  did  not  con- 
tain su£Scient  description  of  the  lands  described  in 
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defendant's  answer;  but  a  comparison  of  the  answer 
with  the  judgment  does  not  persuade  us  there  is  any 
merit  in  this  appeal.  The  prayer  of  defendant's  an- 
swer was  this:  ''Wherefore  this  defendant  prays  to 
be  hence  dismissed  with  his  costs  herein  expended." 
The  judgment  being  broader  in  favor  of  defendant 
than  the  prayer  of  its  answer,  it  could  not  be  enough 
aggrieved  thereby  to  warrant  an  appeal.  In  the  for- 
mer case,  the  judgment  (an  omnibus  one)  was  aflfirmed. 
If  it  had  been  reversed,  we  would  have  other  questions 
on  our  hands  in  this  case.  The  propositions  there 
ruled  lead  to  the  aflSrmance  of  the  same  judgment  on 
the  appeal  of  the  city.    Let  that  be  done. 

The  judgment  is  affirmed.  Graves,  Brown,  Walker 
and  Paris,  J  J,,  concur;  Woodson  and  Bond,  J  J.,  dis- 
sent for  the  reasons  stated  in  the  dissenting  opinion 
of  Woodson,  J.,  filed  in  the  companion  case. 
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ACCOUNTING. 

Recovery  for  Value  of  Land  Sold:  Accounting  for 
Consideration.  In  a  suit  for  the  value  of  land  appropriated 
by  a  railway  company,  which  is  a  mere  substitute  for  eject- 
ment for  the  land  itself,  the  plaintiffs  cannot  recover  without 
accounting  to  the  defendant  for  the  money  paid  to  their  an- 
cestor for  a  deed,  made  by  her,  alleged  to  be  void  because 
she  was  at  the  time  a  married  woman  and  there  were  such 
irregularities  in  her  acknowledgment  as  it  is  alleged  rendered 
the  deed  Invalid.    Rlvard  v.  Railroad,  135. 

ACKNOWLEDGMENT. 

Married  Woman:  Prior  to  Enabling  Act:  Private  Seal 
of  Mayor.  A  deed  made  in  1857  by  a  married 
woman  and  her  husband,  "acknowledged  in  proper  form  before 
M.  J.  Payne,  Mayor  of  the  City  of  Kansas"  and  reciting  that  the 
same  was  given  ''under  his  hand  and  private  seal,  there  being 
no  seal  of  office  provided,"  conveyed  land  lying  in  Jackson 
county  belonging  to  the  wife.  The  acknowledgment  contain- 
ing a  recital  of  every  necessary  statutory  requirement,  includ- 
ing an  examination  of  the  wife  separate  and  apart  from  her 
husband,  the  failure  to  style  the  seal  impression  following  the 
name  of  the  officer  an  "official  seal"  did  not  affect  the  validity 
of  the  conveyance  as  between  the  parties  thereto  or  as  to  her 
heirs.    Rlvard  y.  Railroad,  135. 

ACTIONS. 

1.  Lunacy  Inquiry:  Dlsmiatal.  A  proceeding  in  the  probate 
court  in  its  nature  under  the  statute  a  lunacy  inquiry  cannot 
be  dismissed  at  will  by  him  who  brings  it.  The  petitioner  does 
not  have  such  absolute  control  of  the  proceeding  that,  regard- 
less of  the  objections  of  the  person  whose  sanity  is  under  in- 
quiry and  of  the  discretion  of  the  probate  court,  he  can  dismiss 
it  at  any  stage  of  the  proceedings  upon  the  payment  of  the 
costs  accrued.    State  ex  rel.  v.  Guinotte,  1. 


:  :   Civil  Action:  Adversary.     A  lunacy  inquiry  is 

a  civil  action  and  is  adversary,  as  contradistinguished  from  an 
ex  parte  proceeding;  but  the  real  parties  are  the  public  at  large 
and  the  person  whose  sanity  is  in  question.  But  the  fact  that 
it  is  a  civil  action  and  adversary,  does  not  mean  that  it  can 
be  dismissed  at  the  will  of  the  petitioner  over  the  objection  of 
such  person.  The  interest  of  the  petitioner  is  but  negligible 
and  utterly  subordinate  to  that  of  the  public  and  to  that  of 
the  person  under  Inquiry,  and  the  proceeding  should  not  be 
dismissed  without  the  consent  of  the  probate  court  acting  in 
its  discretion  for  the  best  interest  of  the  public  and  the  person 
alleged  to  be  of  unsound  mind,  and  such  consent  should  not 
usually  be  given  over  the  objection  of  such  person.    lb. 
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3.  Drainage  District:  Organization:  Coilateral  Attack.  The 
legality  of  the  organization  of  a  drainage  district,  being  a 
municipal  corporation,  cannot  be  collaterally  attacked,  nor  even 
inquired  Into  at  the  suit  of  an  individual.  Barnes  y.  Construc- 
tion Co.,  175. 

4.  Splitting  Cause  of  Action:  Manifested  by  Petition: 
Demurrer.  If  there  has  been  a  splitting  of  the  cause  of  action 
it  must  be  manifested  by  the  petition,  if  the  only  other  plead- 
ing is  a  demurrer  to  the  petition  charging  that  it  does  not  state 
a  cause  of  action.  Where  the  petition  shows  that  the  action  is 
one  for  debt  in  the  amount  of  certain  warrants  issued  without 
authority  of  law  by  a  drainage  district  tor  the  construction  of 
a  levee  therein,  and  not  a  suit  on  the  warrants  themselves, 
in  order  to  Justify  a  holding  that  there  were  other  outstanding 
warrants  of  the  same  character  and  that  in  consequence  plain- 
tiff has  split  his  cause  of  action,  the  fact  that  there  were 
other  outstanding  waT^infs  unpaid  must  be  manifested  by  the 
petition  itself  in  the  face  of  a  demurrer  thereto  charging  that 
it  does  not  state  a  cause  of  action,  even  though  it  can  be 
gathered  from  the  bill  that  there  had  been  other  outstanding 
warrants.    Wilson  v.  Drainage  Dlst,  266. 

5.  Corporations:  Drainage  District:  Reorganization:  Debts. 
Municipal  corporations  do  not  extinguish  their  debts  by  merely 
changing  their  names  or  reorganizing  under  new  charters:  and 
a  drainage  and  levee  district  organized  under  the  laws  of  this 
State  to  construct  ditches  and  levees  to  drain  the  lands  therein 
is  a  municipal  corporation.  And  where  an  attempted  organiza- 
tion of  a  drainaee  district  has  been  adjudged  to  be  illegal 
(because  one  of  the  commissioners  appointed  to  lay  out  and 
construct  the  work  was  not  disinterested  and  competent),  and 
thereafter  a  new  cornoratlon  is  legally  organized  to  conserve 
the  same  purnoses  for  the  same  landowners  and  pertaining  to 
the  same  territory,  and  utilizes  the  same  franchises  to  the 
same  end  as  its  predecessor,  and  appropriates  and  uses  the 
ditrhes  and  levees  oonstnicted  by  It,  the  new  corppration  Is 
liable  for  the  debts  incurred  in  said  construction.    lb. 

€.  Divorce:  Suit  to  Annul:  And  for  Maintenance:  IMisJoinder  of 
Causes.  An  objection  that  separate  causes  of  action  have  been 
improperly  Joined  in  the  one  petition  should  be  raised  either 
by  demurrer  or  answer,  and  cannot  be  raised  for  the  first  time 
on  appeal.  So  that  where  a  wife  brings  suit  to  have  a  Judgment 
for  divorce  set  aside  on  the  ground  that  it  was  obtained  by 
fraud,  an  objection,  made  for  the  first  time  on  appeal,  that 
the  trial  court  possessed  no  jurisdiction  of  a  second  count  In 
the  petition  asking  for  an  allowance  for  maintenance,  for  the 
reason  that  a  statutory  action  for  maintenance  cannot  be  in- 
termingled or  Joined  with  an  equitable  action  to  set  aside  a 
judgment  for  divorce  fraudulently  obtained,  must  be  considered 
waived.  Jurisdiction  of  equitable  actions  is  expressly  con- 
ferred upon  circuit  courts  by  both  the  Code  and  the  Consti- 
tution, and  jurisdiction  of  an  action  of  a  married  woman  for 
maintenance  is  expressly  conferred  on  such  courts  by  statute, 
and  the  statutes  provide  that  an  objection  that  several  causes 
of  action  have  been  improperly  united  In  the  petition  shall 
l>e  raised  either  by  demurrer  or  answer,  and  If  not  so  raised 
shall  be  deemed  waived.    Dorrance  v.  Dorrance,  317. 
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7.  Release:  Covering  Whole  Case.  An  Instruction  which 
directs  the  jury  that  if  they  find  certain  facts,  they  will  not 
consider  as  a  defense  a  release  of  his  cause  of  action  signed 
by  plaintifp,  and  winding  up  with  the  words  "except  to  the 
extent  of  crediting  the  amount  of  $690  on  your  verdict,  if  your 
verdict  should  be  for  plaintiff/'  does  not  purport  to  direct  a 
verdict  for  plaintiff  upon  the  whole  case,  and  cannot  be  con- 
sidered as  error  in  that  It  omits  the  defenses  to  the  cause  of 
action  pleaded  by  defendant. 

HM,  by  WOODSON,  J.,  dissenting,  with  whom  WALKER,  J., 
concurs,  that  Instructions  given  for  the  plaintiff  which 
fully  cover  his  own  case  need  not  include  the  affirmative 
defenses  pleaded  by  defendant    Wingfield  v.  Railroad,  347. 

3.  Fraudulent  Representation:  Must  Be  of  Fact:  Instruc- 
tion. In  a  suit  against  a  railroad  company  for  breaking  the 
plaintiffs  arm,  if  the  company's  physician  stated  to  him  that 
the  bones  of  his  arm  had  united,  and  plaintiff  in  reliance 
thereon  entered  into  an  accord  and  satisfaction  of  his  cause  of 
action,  and  said  statement  was  not  true,  plaintiff  should  not  be 
bound  by  the  release,  because  the  statement  was  not  one 
of  opinion^  but  one  of  fact.  But  an  instruction  which  does 
not  present  that  Issue  of  fact  to  the  jury,  but  tells  them  that 
if  they  *'find  that  such  doctor  assured  the  plaintiff  in  substance 
and  without  qualification  that  plaintiff's  arm  would  be  as  good 
ahd  strong  as  ever  within  six  months,"  etc.,  thereby  placing 
plaintifTs  right  to  have  the  release  revoked  on  the  physician's 
opinion,  is  reversible  error,  the  verdict  being  for  plaintiff,  al- 
though there  was  positive  testimony  that  the  physician  stated 
tbe  bones  of  the  arm  had  united. 

Held,  by  GRAVES,  J.,  with  whom  a  majority  concur,  that  a 
physician,  skilled  in  determining  existing  bodily  conditions, 
should  be  held  to  be  making  statements  of  facts,  rather 
than  giving  a  mere  opinion,  when  he  undertakes  to  give  a 
present  existing  condition  of  the  patient. 
HeU,  by  WOODSON,  J.,  dissenting,  that  a  statement  made  by 
a  physician,  made  after  an  external  examination  of 
plaintiff's  arm,  in  response  to  plaintiff's  request  to  know 
its  condition,  that  there  was  a  perfect  union  of  its  bones, 
was  not  a  statement  of  a  fact,  but  of  a  mere  opinion,  and 
that  every  statement  of  a  physician  as  to  the  actual  con- 
dition of  a  patient  is  but  an  expression  of  an  opinion.    lb. 

^.  Conveyance:  Refusal  to  Pay  Purchase  Price:  Possession: 
Vendor's  Lien:  Acquiring  Outstanding  Title.  However  de- 
fective the  title  which  the  vendee  acquired  from  his  vendor, 
if  it  is  the  basis  of  the  vendee's  title  and  possession,  the  law 
will  not  permit  him  to  retain  possession  of  the  lands  and 
refuse  to  pay  the  purchase  money.  On  the  other  hand  if  said 
vendee  already  had  a  legal  title  and  took  possession  thereunder 
and  afterwards  took  a  conveyance  of  whatever  title  said  vendor 
had,  in  order  to  strengthen  his  own  and  while  asserting  his 
own  to  be  valid,  said  vendee  is  not  precluded  from  setting  up 
his  previously  acquired  title  as  a  defense  to  an  action  brought 
by  said  vendor  to  enforce  a  lien  for  unpaid  purchase  money. 
Powell  V.  Hunter,  440. 

10.   Quieting   Title:    Multifariousness:    Bill   of   Peace.      Notwith- 
standing in  a  suit  In  equity  to  quiet  title  an  objection  of  multi- 
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fariousness  may  be  raised,  since  many  persons  claiming  to  own 
land  in  severalty,  some  of  whose  titles  depend  on  limitations 
and  are  separately  asserted,  are  joined  as  defendants,  yet  both 
sides  may  refuse  to  object  to  the  omnibus  character  of  the 
petition,  and  assume  that  such  common  relation  exists  among 
defendants,  and  such  common  interest  and  common  question 
are  involved,  that  the  equitable  doctrine  of  avoiding  a  multi- 
plicity of  suits  so  controls  the  situation  as  to  permit  a  general 
bill  of  peace.    Troll  v.  St  Liouis,  626. 

APPEAL. 

1.  Certiorari:  Issued  by  Judge  in  Vacation  of  Court.  A  pre- 
liminary writ  of  certiorari  will  not  be  quashed  simply  because 
it  was  issued  by  a  judge  of  the  Supreme  Court  in  vacation,  and 
not  by  the  court  in  term  time.     State  ex  reL  v.  Reynolds,  19. 

2.  :  To  Compel  Court  of  Appeals  to  Obey  Supreme  Court  De- 
cisions: Jurisdiction.  It  is  just  as  much  the  duty  of  the  courts 
of  appeals  to  follow  the  last  previous  ruling  of  the  Supreme 
Court  on  questions  of  law  and  equity  arising  in  cases  pending 
before  them,  as  it  is  their  duty  to  conform  their  proceedings  in 
their  juriedlctional  limitations.  No  part  of  the  Constitution 
can  be  ignored  or  disregarded,  and  it  says  that  "the  last  pre- 
vious rulings  of  the  Supreme  Court  on  any  question  of  law  and 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  courts 
of  appeals;"  and  it  further  says  that  the  Supreme  Court  shall 
have  a  superintending  control  over  the  courts  of  appeals  by 
mandamus,  prohibition  and  certiorari,  and  it  fixes  no  limit  on 
the  right  of  the  Supreme  Court  to  superintend,  and  none  should 
be  written  into  it  by  the  courts;  and  under  that  superintending 
powier  the  Supreme  Court  has  jurisdiction,  by  its  writ  of  certi- 
orari, to  compel  a  court  of  appeals  to  transfer  a  case  to  it  in 
which  such  court  has  rendered  an  opinion  in  which  it  refused 
to  follow  a  previous  decision  of  the  Supreme  Court.  [Follow- 
ing State  ex  rel.  Curtis  v.  Broaddus,  238  Mo.  189;  State  ex  reL 
Eivans  v.  Broaddus,  245  Mo.  123;  and  State  ex  rel.  Iba  v.  Ellison^ 
256  Mo.  644;  and  overruling  State  ex  rel.  v.  Smith,  101  Ma 
174;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State  ex  rel.  v.  Smith, 
173  Mo.  398;  State  ex  rel.  v.  Broaddus,  216  Mo.  336;  Railroad 
y.  Smith,  164  Mo.  300.]     lb. 

8.  :  — :  Harmony  in  Opinions.    The  provision  in  the 

constitutional  amendment  of  1884  declaring  that  "the  last  pre- 
vious rulings  of  the  Supreme  Court  on  any  question  of  law  or 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  courts 
of  appeals,"  was  established  to  bring  about  uniformity  in  the 
rules  of  law  and  equity  in  all  the  appellate  courts  of  the  State. 
But  that  provision  does  not  mean  that  the  decisions  of  the 
courts  of  appeals  shall  conform  to  the  rules  of  the  Supreme 
Court  to  the  point  of  absolute  harmony,  in  the  very  language 
used  and  the  expressions  employed,  but  it  does  mean  that  har- 
mony should  exist  in  matters  of  real  substance.    lb. 

4.  : :  Ascertainment  of  Evidence  In  Case  Decided. 

Where  the  decision  of  a  court  of  appeals  is  brought  in  review 
by  a  writ  of  certiorari,  on  the  ground  that  said  court  has  re- 
fused to  follow  the  last  previous  ruling  of  the  Supreme  Court, 
what  the  evidence  was  in  the  case  decided  by  the  court  of 
appeals  will  be  ascertained  from  what  the  judges  thereof 
say  in  their  written  opinion  it  was,  and  not  from  an  examina* 
tion  of  the  record  and  abstract  in  that  case.    lb. 
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5.   :  '. :     No  Substantial  Departure:     Lots  of  Time:  No 

Evidence  of  Value.  Nelson  prosecuted  a  suit  against  a  railway 
company  for  damages  for  personal  injuries.  There  was  evi- 
dence that  he  was  a  common  laborer,  that  he  was  in  bed  threo 
weeks,  that  he  was  unable  to  get  out  of  the  house  for  six 
weeks  and  that  when  he  later  secured  employment  he  had  to 
surrender  it  because  of  his  inability,  because  of  said  injuries,  to 
render  the  service,  and  relator  made  no  objection  to  the  testi- 
mony establishing  those  facts;  but  there  was  no  testimony  as 
to  what  wages,  if  any,  he  had  been  receiving  prior  to  his  in- 
juries, or  what  his  earning  capacity  had  been.  The  court  in- 
structed the  Jury  that,  in  estimating  his  damages,  they  should 
consider,  among  other  things,  ''his  loss  of  time."  Held,  that 
he  was  entitled  at  least  to  nominal  damages  for  loss  of  time, 
and  as  defendant  neglected  to  ask  the  trial  court  to  confine  his 
recovery  for  loss  of  time  to  nominal  damages  It  could  not  com- 
plain of  the  instruction,  and  a  decision  of  the  Court  of  Appeals 
holding  there  was  no  reversible  error  in  the  instruction  under 
the  circumstances,  was  not  so  out  o'f  harmony  with  the  last 
previous  ruling  of  the  Supreme  Court  (or  its  later  rulings)  as 
to  authorize  the  Supreme  Court  to  interfere  with  said  decision 
by  its  writ  of  certiorari. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  FARIS,  J.,  con- 
curs, that  the  ruling  of  the  Court  of  Appeals  is  in  confiict 
.with  decisions  suggested  by  relator  and  other  decisions, 
and  its  record  therefore  should  be  quashed.     lb. 

6.  Certiorari:  Tilings  for  Review.  The  writ  of  certiorari  brings 
to  the  Supreme  Court  the  record  proper  of  the  case  begun  in 
the  trial  court;  and  that  being  before  the  court,  the  things  to 
be  determined  therefrom  are  whether  the  inferior  court  had 
Jurisdiction;  or,  having  it,  abused  it;  or,  if  acting  within  its 
Jurisdiction,  the  case  could  not  be  reviewed  by  appeal  or  writ 
of  error.    State  ex  rel.  v.  Goodrich,  40. 

7.  Appellate  Practice:  Demurrer  to  Evidence.  Where  de- 
fendant's only  contention  on  appeal  is  that  plaintiff  did  not 
make  out  a  case  on  the  facts  for  the  Jury,  the  soundness  of  that 
position  must  be  measured  by  the  stifT  general  rule  that  on 
demurrer  a  defendant's  testimony,  where  contradicted,  is  taken 
86  false,  and  a  plaintiff's  (where  not  self -evidently  perjured  or 
opposed  to  the  physical  facts)  is  taken  as  trua  Contradictions 
between  witnesses  or  self-contradictions,  together  with  the 
credibility  of  the  witnesses  and  the  weight  due  their  testimony, 
are  all  for  the  Jury  not  the  court.  The  court  must  allow  to  a 
plaintiff's  case  on  defendant's  demurrer  the  benefit  of  every 
reasonable  inference  of  fact  arising  on  all  the  proof.  Williams 
V.  Railroad,  87. 

8.   :  :  Admission.    The  party  demurring  admits  the 

truth  of  the  testimony  to  which  he  demurs,  and  also  those 
conclusions  of  fact  which  a  Jury  may  fairly  draw  from  that 
testimony.  Forced  and  violent  inferences  he  does  not  admit,, 
but  the  testimony  is  taken  most  strongly  against  him,  and  such 
conclusions  as  a  Jury  might  Justifiably  draw,  the  court  on  appeal 
ought  to  draw.     lb. 

9.  Judgment:  Rendered  on  Agreed  Statement:  Burden.  The 
proper  Judgment  to  be  rendered  upon  an  agreed  statement  ot 
facts  is  a  mere  legal  conclusion,  and  the  burden  rests  upon 
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plaintiffs  to  show  that  the  judgment  in  their  favor  is  the  only 
one  which  could  have  been  rendered  under  the  applicatory  law. 
Rivard  v.  Railroad,  135. 

10.  Appellate  and  Trial  Practice:  Setting  Aside  Verdict. 
The  setting  aside  of  a  verdict  on  the  ground  that  it  is  against 
the  weight  of  the  evidence  is  the  peculiar  function  of  the  trial 
judge;  but  appellate  courts  do  not  determine  the  weight  of  the 
evidence,  and  will  not  set  aside  a  verdict  because  it  seems 
against  the  preponderance  of  the  evidence,  but  they  will  consider 
the  evidence  to  the  extent  of  ascertaining  whether  or  not  there 
is  any  substantial  evidence  to  support  the  verdict,  and  if  there 
is  not  it  will  set  the  verdict  aside.    State  v.  Long,  199. 

11.  Drainage  District:  lllegaliy  Organized:  De  Facto  Corpo- 
ration During  Appeal:  Debts.  A  petition  was  presented  to  the 
county  court  praying  for  the  organization  of  a  drainage  and 
levee  district  The  county  court  granted  the  prayer,  and  ap- 
pointed three  persons  to  lay  out  and  construct  the  work.  They 
made  a  report,  changing  the  proposed  boundary,  excluding  the 
lands  of  one  of  them,  assessing  the  total  damages  and  total 
benefits,  and  apportioning  them  against  the  lands.  The  county 
court  overruled  exceptions  to  the  report,  approved  it,  entered 
judgment  establishing  the  district  and  declared  it  to  be  a  body 
corporate.  On  appeal  to  the  circuit  court  and  to  the  Supreme 
Court  it  was  adjudged  that  one  of  the  conunissioners  was  not 
"competent,"  and  the  cause  was  remanded  to  the  county  court 
**to  be  by  It  taken  up  and  tried  as  if  the  original  petition  were 
presented  to  it  for  the  first  time,  and  to  proceed  with  the 
cause  without  regard  to  anything  that  has  heretofore  been 
done  in  the  cause."  Pending  the  appeal  the  three  commission- 
ers proceeded  to  let  contracts  for  the  construction  of  the  levees, 
and  upon  their  completion  issued  warrants  in  payment  for  the 
work,  some  of  which  are  held  by  plaintiff,  who  had  constructed 
twelve  miles  of  a  levee.  After  the  adjudication  in  the  Supreme 
Court  the  county  court  took  up  and  heard  the  original  peti- 
tion filed  in  the  cause,  found  the  establishment  of  the  district 
to  be  necessary,  appointed  commissioners,  modified  and  ap- 
proved their  report,  and  entered  judgment  declaring  the  dis- 
trict organized,  incorporating  the  same  territory  and  the  same 
inbabitants  under  the  same  statutes.  The  new  district  appro- 
priated the  twelve  miles  of  levee  constructed  by  plaintiff,  and 
remitted  the  original  cost  thereof  to  the  landowners  and  cred- 
ited the  amount  thereof  on  their  assessments,  and  plaintiff 
sues  as  for  debt,  for  the  amount  of  the  warrants,  but  not  on 
the  warrants  themselves.  Held,  that  durine:  the  pendency  of 
the  appeal  the  original  attempted  organization  was  a  de  facto 
corporation,  and  the  new,  having  succeeded  to  all  franchises 
and  rights  of  the  old,  is  liable  for  its  debts.  Wilson  v.  Drainage 
District,  266. 

12.  Jurisdiction:  Transfer  of  Causes  From  Court  of  Appeals. 
The  Supreme  Court  has  jurisdiction  where  a  cause  has  been 
transferred  to  it  by  a  court  of  appeals  on  the  ground  that  its 
decision  therein  is  in  confiict  with  a  prior  decision  of  another 
court  of  appeals,  although  the  court  of  appeals  in  the  cause 
transferred  followed  the  last  previous  ruling  of  the  Supreme 
Court    Bussiere's  Admr.  v.  Sayman,  303. 

13.  Statutory.  Appeals  are  wholly  statutory,  and  there  can  be 
no  appeal  unless  the  statute  authorizes  it.    lb. 
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14.  From  Order  Setting  Aside  Default  Judgment.  There 
can  be  no  appeal  from  an  order  setting  aside  a  default  judg- 
ment, entered  after  default  noted  and  inquiry  as  to  damages 
had.  So  that  where  defendant  was  duly  ^mnmoned  more  than 
thirty  days  before  the  first  day  of  the  term,  but  defaulted  and 
came  not,  and  an  interlocutory  judgment  was  entered  against 
him  and  tbe  cause  continued;  and  at  the  next  term  the  cause 
came  on  for  hearing,  and  defendant  though  duly  called  came 
not,  and  an  inquiry  of  damages  was  had  and  after  the  evidence 
was  heard  judgment  for  plaintlfT  was  rendered;  and  thereafter 
and  during  the  same  term  defendant  appeared  and  by  his- 
motion  in  writing  moved  the  court  to  set  aside  the  ludsTnent 
rendered  against  him,  and  that  motion  was  sustained  and  an 
order  made  setting  aside  the  judgment,  plaintiff  is  not  entitled 
to  an  appeal  from  said  order.  [Following  Crossland  v.  Admire, 
118  Mo.  87,  and  disapproving  Miller  v.  Crawford,  140  Mo.  App. 
711.]    lb. 

16.   :  Final  Judgment.     The  words  of  Sec.  2038,  R.  S.  1909, 

allowing  an  appeal  "from  any  special  order  after  final  judgment 
in  the  cause,"  do  not  authorize  an  appeal  from  an  order  setting 
aside  a  judgment  by  default,  because  if  the  judgment  is  set 
aside  there  is  no  final  judgment    lb. 

16.   :     In     Case      of      Personal      Service:      Query.       The 

query  is  raised  in  this  case  as  to  whether  Sees.  2101  and  2104, 
R.  S.  1909  (concerning  the  setting  aside  of  default  jiid^T^ents 
and  the  review  of  judgments),  apply  or  were  ever  intended  to 
apply  to  any  defendant  who  was  ^erson<»lly  served,  or  to  a  de- 
fendant who  appeared  after  substituted  service,  and  as  to 
whether  or  not  they  should  be  restricted  to  apply  to  those  de- 
fendants only  who  are  brought  in  by  publication  and  do  not 
appear  at  all;  but  the  query  is  not  answered,  because  its  answer 
is  not  necessary  to  a  proper  decision  of  the  case  in  hand.    lb. 

17.  Instruction:  None  Asked  on  Cause  of  Action.  The  submis- 
sion of  a  personal  injury  case  to  the  jury  without  any  instruc- 
tion asked  or  given  on  the  question  of  defendant's  ne(?liTence, 
or  plaintiff's  contributory  negligence,  or  his  assumntion  of  the 
risk,  and  none  whatever  except  one  on  the  measure  of  dam- 
ages and  another  on  the  validity  of  a  release  of  defendant  from 
further  liability,  is  a  practice  to  be  condemned,  but  is  not 
reversible  error.    Wingfield  v.  Railroad,  347. 

18.  Appellate  Practice:  Services  Rendered:  Contractual  Relations: 
Quantum  Meruit.  Where  the  petition  charged  an  agreement  by 
defendant  to  assume  and  pay  the  debts  and  expenses  incurred 
by  a  committee  which  had  undertaken  to  reorganize  and  con- 
solidate several  railroad  companies,  and  there  was  substantial 
evidence  supporting  the  finding  of  the  trial  judge  that  such 
agreement  was  made,  that  the  service  rendered  by  plaintiffs  in 
and  about  such  reorganization  was  a  part  of  the  expense,  and 
that  those  services  were  reasonably  worth  the  amount  for  which 
judgment  was  rendered,  said  judgment  will  be  affirmed  on 
appeal.    Trimble  v.  Railroad,  414. 

19.  New  Trial:  Discretionary.  The  granting  of  a  new  trial  in 
civil  cases  on  the  ground  that  the  verdict  is  against  the  weight 
of  the  evidence  rests  within  the  sound  discretion  of  the  trial 
court,  and  its  action  in  that  behalf  will  not  be  disturber?   ow 
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appeal  unless  it  appears  that  Its  discretionary  power  was  abused. 
1.  e.,  exercised  in  an  arbitrary  or  improvident  manner.  Devine 
V.  St  Louis,  470. 

20.  :  Excess ive  Verdict.  The  Supreme  Court  re- 
fuses to  interfere  with  the  ruling  of  the  trial  court  granting 
a  new  trial  where,  in  an  action  for  damages  for  injuries  suffered 
by  falling  through  a  cinder  sidewalk  and  severely  spraining  her 
ankle,  the  plaintiff,  upon  conflicting  evidence  as  to  the  effect 
of  the  injury,  received  a  verdict  for  $2000  and  refused  to  file  a 
remittitur  for  $800.    lb. 

21.    :  :   Constitutfonai  Question.     The  granting  of 

new  trials  where  excessive  damages  have  been  given  is  not 
a  denial  of  the  right  of  trial  by  jury  as  safeguarded  by  section 
28  of  article  2  of  the  Missouri  Constitution.  In  England  the 
practice  of  granting  new  trials  at  the  discretion  of  the  court 
for  miscarriages  of  the  jury,  including  the  award  of  excessive 
damages,  was  firmly  established  in  the  eighteenth  century, 
and  has  continued  unabated.  It  is  a  part  of  the  common  law 
of  England  adopted  in  the  Territory  of  Missouri  January  19, 
1816,  and  it  has  during  the  entire  period  of  statehood  been  a 
canon  of  constitutional  and  statutory  interpretation.     lb. 

22.  Court  of  Appeals:  Jurisdiction:  Power  of  Legislature  to 
increase.  The  only  power  given  by  the  amendment  of  1884 
to  the  Constitution  to  alter  or  change  the  express  allotment 
designated  by  the  Constitution  of  appellate  jurisdiction  between 
the  Supreme  Court  and  the  courts  of  appeals  was  contained 
in  the  words  "to  increase  or  diminish  the  pecuniary  limit  of 
the  jurisdiction  of  the  courts  of  appeals;"  and  any  attempt  by 
the  Legislature  to  confer  jurisdiction  on  the  Supreme  Court 
on  any  other  groimd  is  beyond  its  power.  Rourke  v.  Holmes 
St  Ry.,  555. 

23.  :  :  :  Gates  of  Former  Decision:  Double 

Classification.  The  proviso  added  to  Sec.  3937,  R.  S.  1909, 
by  the  General  Assembly  of  1911,  in  the  words,  "Provided  that 
the  Supreme  Court  shall  retain  and  have  exclusive  appellate 
jurisdiction  in  any  case  pending  in  which  the  Supreme  Court 
has  made  any  decision,"  is  unconstitutional  and  void  as  to 
all  cases  which,  without  it,  fall  within  the  jurisdiction  of  the 
courts  of  appeals.  The  statute  without  that  proviso  is  valid, 
but  by  enacting  it  the  Legislature  exhausted  its  power  to  change 
the  jurisdiction  of  a  case  from  the  Supreme  Court  to  a  court 
of  appeals.  It  fixed  the  jurisdiction  of  all  cases  involving  less 
than  $7500  in  the  courts  of  appeals,  but  the  proviso  attempted 
to  divide  that  class  of  cases  into  two  classes,  namely,  vesting 
the  jurisdiction  of  a  case  involving  less  than  $7500  in  a  court 
of  appeals  if  it  was  one  in  which  the  Supreme  Court  had  not 
made  a  previous  decision,  and  vesting  the  jurisdiction  of  a 
case  involving  less  than  $7500  in  the  Supreme  Court  if  said 
court  had  made  a  previous  decision  or  ruling  therein.  There  is 
no  constitutional  warrant  for  such  attempted  classification  and 
discrimination. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
PARIS,  JJ.,  concur,  that  the  General  Assembly  has  un- 
limited power  to  legislate  except  as  its  power  is  restricted 
or  prohibited  by  the  Constitution,  and  no  law  should  be 
held  to  be  unconstitutional  unless  it  is  clearly  so  beyond 
reasonable   doubt;    that   the   Constitution   expressly   gives 


Digitized  by 


Google 


257  Mo.]  INDEX.  775 

APPEAL — Continued. 

the  General  Assembly  power  to  fix  appellate  jurisdiction 
by  pecuniary  limits,  and  there  is  no  constitutional  provi- 
sion prohibiting  it  from  fixing  two  pecuniary  limits;  that 
the  Legislature  having  the  power  to  write  the  pecuniary 
limits  it  necessarily  has  the  power  to  fix  them  by  metes 
and  boimds;  that  the  General  Assembly  has  a  constitutional 
power  to  classify  if  the  classification  is  grounded  in  reason 
and  is  not  violative  of  an  express  constitutional  provision, 
and  the  classification  made  by  the  proviso  is  both  natural 
and  reasonable;  and  that  the  Act  of  1909  contains  a  clas- 
sification of  cases  involving  less  than  $7500  in  that  it 
made  no  provision  for  the  transfer  of  such  cases  "now 
under  submission"  in  the  Supreme  Court;  and  that  clas- 
sification has  been  followed  unquestioned.    lb. 

24.  : : : : -:  Cases  Under  Sub- 
mission: Provided  for  by  Constitution.  The  provision  of  the 
Act  of  1909  excepting  from  transfer  to  the  courts  of  appeals 
all  cases  involving  less  than  $7500  then  under  submission  in 
the  Supreme  Court  was  authorized  by  section  7  of  the  con- 
stitutional amendment  of  1884,  declaring  that  "all  cases  which 
may  be  pending  in  the  Supreme  Court  at  the  time  of  the  adop- 
tion of  this  amendment,  which  have  been  submitted,  and  which 
by  its  terms  would  come  within  the  territorial  jurisdiction 
of  the  Kansas  City  Court  of  Appeals,  shall  be  certified  and 
transferred  to  such  court,  to  be  heard  and  determined  by  it;" 
and  hence  that  divisional  classification  of  cases  according  to  the 
pecuniary  amount  involved,  was  authorized  by  the  Constitution 
itself. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
FARIS,  JJ.,  concur,  that  the  said  constitutional  provision 
applied  solely  to  the  Kansas  City  Court  of  Appeals,  and 
there  is  no  constitutional  provision  for  transferring  cases 
"not  ui^der  submission"  to  the  other  courts  of  appeals. 
Yet  the  Acts  of  1901  and  1909  Increasing  the  '^pecuniary" 
jurisdiction  of  those  courts  required  the  Supreme  Court 
to  retain  jurisdiction  of  cases  falling  within  the  pecuniary 
limit  then  under  submission,  and  that  was  done;  but  if 
the  majority  opinion  is  correct,  this  court  had  jurisdiction 
of  none  of  them  that  pertained  to  ''the  territorial  appellate 
jurisdiction"  of  the  St  Louis  and  Springfield  Courts  of 
Appeals.    lb. 

25.   :   :   :    Ruiing   of  Court  of  Appeait.     A 

court  of  appeals  has  no  authority  to  decide  any  case  ''involving 
the  construction  of  the  Constitution  of  this  State,"  and  hence 
any  views  it  may  have  of  the  constitutionality  of  the  proviso 
to  Sec.  3937,  R.  S.  1909,  as  manifested  by  a  transfer  of  a  cause 
to  this  court  in  the  belief  that  it  is  without  jurisdiction,  is 
not  persuasive  argument  of  its  constitutionality.  [LAMM,  C.  J., 
dissenting.]     lb. 

26.  Mandamus:  Remedy  by  Appeal.  Mandamus  may  lie  to  com- 
pel an  inferior  court  to  hear  and  determine  a  cause  or  matter 
in  issue  of  which  it  has  jurisdiction  but  refuses  to  perform 
a  plain  legal  duty.  But  when  a  circuit  court  has  exercised 
its  entire  jurisdiction  by  fully  hearing  a  cause  and  rendering 
final  judgment  therein,  its  errors  committed  during  the  trial 
must  be  corrected  by  appeal  or  writ  of  error,  even  though  the 
trial  was  begun  before  a  jury  at  one  regular  term  and  finished 
before  the  same  jury  at  the  next  term.  State  ex  rel.  v.  Robin- 
«on,  584. 


Digitized  by 


Google 


776  INDEX.  [257  Mo. 

APPEIAIi — Continued. 

27.   :  :  Trial  Begun  at  One  Term  and  Concluded 

at  Another.  The  remedy  of  a  plaintiff,  in  his  suit  begun 
at  one  term,  and,  after  the  adjournment  of  court  in  course, 
concluded  at  the  next  term  before  the  same  jury,  resulting  in 
a  final  judgment  for  defendant,  is  by  appeal  or  writ  of  error, 
and  not  by  mandamus  to  compel  the  trial  judge  to  replace 
the  case  on  the  docket  and  proceed  to  try  it  anew.  State  ex  reL 
y.  Robinson,  584. 

28.  :   :   :    Bill   of   Exceptions.     And  though 

the  trial  of  the  case  was  begun  only  a  few  days  before  the 
end  of  the  term,  against  plaintifTs  protest  on  the  ground  that 
it  could  not  be  concluded  before  the  adjournment  of  the  term 
by  lapse  of  time,  and  though  the  trial  judge  on  Friday  con- 
tinued the  case  to  the  next  Monday  when  the  next  regular 
term  by  statute  was  required  to  begin,  the  plaintiff  was,  at 
any  time  before  actual  adjournment  on  Saturday,  entitled 
to  ask  for  an  order  granting  him  sufficient  time  to  prepare 
and  file  such  exceptions  as  he  had  saved  at  that  term,  and 
thereby  prepare  for  his  appeal.    lb. 

29.  Jurisdiction:  Assignment  of  Partnership  Estate:  Former 
Decision:  Stare  Decisis.  The  judgment  in  a  former  branch 
of  this  case  (State  ex  rel.  v.  Withrow,  141  Mo.  69),  holding 
that,  imder  the  statutes  in  force  in  1873,  jurisdiction  of  a  i^art- 
nership  estate  could  not  be  transferred  from  the  probate  court 
to  the  circuit  court  by  means  of  a  voluntary  assignment  of  the 
surviving  partner  as  administrator  to  an  assignee  for  benefit 
of  creditors,  and  hence  that  the  deed  of  assignment  was  void» 
is  held  to  be  stare  decisis.    Troll  v.  St  Louis,  626. 

APPROPRIATION  OF  LEVEE.    See  Drainage  District. 

ASSIGNMENT  OF  CAUSE  OF  ACTION. 

Estoppel.  One  cannot  aid  in  the  prosecution  of  a  claim 
by  another  without  estopping  himself  from  setting  up 
a  claim  to  the  same  thing.  Where  suit  is  brought 
by  the  assignee  of  warrants  issued  by  a  drainage  dis- 
trict which  had  never  been  legally  organized,  not  upon 
the  warrants  themselves,  but  for  debt  in  the  amount  of  the 
warrants,  and  upon  the  assignee's  death  the  assignor  is  substi- 
tuted as  his  administrator  and  as  such  prosecutes  the  suit 
whether  or  not  the  assignment  of  the  warrants  was  in  law 
an  assignment  of  the  cause  of  action  is  wholly  immaterial,  for 
the  assignor  could  never  prosecute  a  suit  on  the  warrants,  and 
there  is  no  danger  that  the  district  will  twice  have  to  pay  the 
amount  thereof.  In  addition,  the  action  of  the  assignor  in  com- 
ing into  and  prosecuting  the  suit  brought  by  the  assignee  is 
of  itself  an  acknowledgment  of  a  valid  assignment  of  the  cause 
of  action.    Wilson  v.  Drainage  District,  266. 

ATTORNEYS. 

L  Divorce:  Allowance  of  Attorney's  Fee  for  Prosecuting  Suit  to 
Annul.  The  circuit  court  may  properly  allow  to  the  ¥rlfe  at- 
torney's fee  for  services  rendered  by  such  attorney  in  prose- 
cuting her  suit  to  annul  the  judgment  for  divorce  obtained  by 
her  husband's  fraud,  on  the  ground  that,  both  by  statute  and 
the  common  law,  the  husband  is  compelled  to  pay  for  the 
necessaries  of  the  wife.    Dorrance  v.  Dorrance,  317. 
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2.   :  Allowance  of  Attorney's  Fee  for  Suit  for  Maintenance. 

And  likewise  the  circuit  court  may  allow  to  the  wife  an  at- 
torney's fee  for  services  rendered  by  the  attorney  for  prose- 
cuting an  allowance  for  the  maintenance  of  the  deserted  wife 
between  the  time  a  divorce  was  fraudulently  obtained  by  her 
husband  and  the  date  such  fraudulent  Judgment  was  set  aside, 
on  the  ground  that  the  unlawful  conduct  of  the  husband  has 
rendered  necessary  an  action  for  her  separate  support  But 
that  holding  is  not  to  be  understood  as  referring  to  an  allow- 
ance of  suit  money  pendente  lite  in  an  action  by  the  wife  for 
maintenance.    lb. 

3.  Services  Rendered:  Contractual  Relations:  Quantum  Meruit. 
Where  the  petition  charged  an  agreement  by  defendant  to 
assume  and  pay  the  debts  and  expenses  incurred  by  a  committee 
which  had  undertaken  to  reorganize  and  consolidate  several 
railroad  companies,  and  there  was  substantial  evidence  sup- 
porting the  finding  of  the  trial  judge  that  such  agreement  was 
made,  that  the  services  rendered  by  plaintiffs  in  and  about 
such  reorganization  was  a  part  of  the  expense,  and  that  those 
flervices  were  reasonably  worth  the  amount  for  which  Judg- 
ment was  rendered,  said  judgment  will  be  affirmed  on  appeal. 
Trimble  v.  Railroad,  414. 

BENEFIT  ASSESSMENTS.    See  Cities,  and  Benefit  Road  District. 

BENEFIT  ROAD  DISTRICT.     See  Roads  and  Highways. 

BILL  OF  PEACE. 

<iuietlng  Title:  Multifariousness.  Notwithstanding  in  a  suit  in 
equity  to  quiet  title  an  objection  of  multifariousness  may  be 
raised,  since  many  persons  claiming  to  own  land  in  severalty, 
.  some  of  whose  titles  depend  on  limitations  and  are  separately 
asserted,  are  joined  as  defendants,  yet  both  sides  may  refuse 
to  object  to  the  omnibus  character  of  the  petition,  and  assume 
that  such  common  relation  exists  among  defendants,  and  such 
common  interest  and  common  question  are  involved,  that  the 
equitable  doctrine  of  avoiding  a  multiplicity  of  suits  so  con- 
trols the  situation  as  to  permit  a  general  bill  of  peace.  Troll  v. 
St  Louis,  626. 

BOULEVARDS. 

Changing  Boulevard  Into  Street:  Consent  of  Abutting 
Owners:  No  Actual  Construction.  The  provisions  of 
the  charter  of  the  city  of  St.  Louis  which  requires  the  written 
consent  of  the  persons  owning  two-thirds  of  the  land  fronting 
on  a  boulevard  before  the  ordinance  declaring  it  to  be  a  boule- 
vard can  be  repealed  by  another  changing  it  into  a  street, 
refers  to  boulevards  which  have  an  actual  physical  existence. 
Where  nothing  has  been  done  under  the  ordinance  declaring 
a  certain  street  to  be  a  boulevard  and  directing  the  city  coun- 
selor to  cause  same  to  be  established,  changed  and  widened 
as  a  boulevard,  no  attempt  to  widen  it  having  been  made,  and 
no  houses  or  sidewalks  built  with  reference  to  its  prescribed 
lines,  it  is  not  a  boulevard  in  fact,  and  no  consent  of  the 
abutting  property  owners  is  required  as  a  precedent  condition 
to  its  valid  repeal.    St  Louis  v.  C.  B.  C,  541. 

BRIBERY.    See  Contracts,  4  and  5. 
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1.  Issued  by  Judge  in  Vacation  of  Court.  A  preliminary  writ 
of  certiorari  will  not  be  quashed  simply  because  it  was  issued 
by  a  judge  of  the  Supreme  Court  in  vacation,  and  not  by  the 
court  in  term  time.    State  ex  rel.  v.  Reynolds,  19. 

2.  To  Compel  Court  of  Appeals  to  Obey  Supreme  Court  Decisions: 
Jurisdiction.  It  is  just  as  much  the  duty  of  the  courts  of 
appeals  to  follow  the  last  previous  ruling  of  the  Supreme  Court 
on  questions  of  law  and  equity  arising  in  cases  pending  before 
them,  as  it  is  their  duty  to  conform  their  proceedings  to  their 
jurisdictional  limitations.  No  part  of  the  Constitution  can  be 
ignored  or  disregarded,  and  it  says  that  "the  last  previous 
rulings  of  the  Supreme  Court  on  any  question  of  law  and 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  courts 
of  appeals;"  and  it  further  says  that  the  Supreme  Court  shall 
have  a  superintending  control  over  the  courts  of  appeals  by 
mandamus,  prohibition  and  certiorari^  and  it  fixes  no  limit  on 
the  right  of  the  Supreme  Court  to  superintend,  and  none  should 
be  written  into  it  by  the  courts;  and  under  that  superintending 
power  the  Supreme  Court  has  jurisdiction,  by  its  writ  of  certi- 
orari, to  compel  a  court  of  appeals  to  transfer  a  case  to  it  in 
which  such  court  has  rendered  an  opinion  in  which  it  refused 
to  follow  a  previous  decision  of  the  Supreme  Court  [Follow- 
ing State  ex  rel.  Curtis  v.  Broaddus,  238  Mo.  189;  State  ex  rel. 
Evans  v.  Broaddus,  245  Mo.  123;  and  State  ex  rel.  Iba  v.  Ellison, 
256  Mo.  644;  and  overruling  State  ex  rel.  v.  Smith,  101  Mo. 
174;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State  ex  rel.  v.  Smith, 
173  Mo.  398;  State  ex  rel.  v.  Broaddus,  216  Mo.  336;  Railroad 
V.  Smith,  154  Mo.  300.]     lb. 

3.  :  Harmony  In  Opinions.  The  provision  in  the  con- 
stitutional amendment  of  1884  declaring  that  "the  last  previous 
rulings  of  the  Supreme  Court  on  any  question  of  law  or  equity 
shall,  in  all  cases,  be  controlling  authority  in  said  courts  of 
appeals,"  was  established  to  bring  about  uniformity  in  the 
rules  of  law  and  equity  in  all  the  appellate  courts  of  the  State. 
But  that  provision  does  not  mean  that  the  decisions  of  the 
courts  of  appeals  shall  conform  to  the  rules  of  the  Supreme 
Court  to  the  point  of  absolute  harmony,  in  the  very  language 
used  and  the  expressions  employed,  but  it  does  mean  that  har- 
mony should  exist  in  matters  of  real  substance.     lb. 


:  Ascertainment  of  Evidence  in  Case  Decided.    Where 

the  decision  of  a  court  of  appeals  is  brought  in  review  by 
a  writ  of  certiorari  on  the  ground  that  said  court  has  refused 
to  follow  the  last  previous  ruling  of  the  Supreme  Court,  what 
the  evidence  was  in  the  case  decided  by  the  court  of  appeals 
will  be  ascertained  from  what  the  judges  thereof  say  in  their 
written  opinion  it  was,  and  not  from  an  exan;iination  of  the 
record  and  abstract  in  that  case.    lb. 


:  No  Substantial  Departure:  Loss  of  Time:  No  Evi- 
dence of  Value.  Nelson  prosecuted  a  suit  against  a  railway 
company  for  damages  for  personal  injuries.  There  was  evi- 
dence that  he  was  a  common  laborer,  that  he  was  in  bed  three 
weeks,  that  he  was  unable  to  get  out  of  the  house  for  six 
weeks  and  that  when  he  later  secured  employment  he  had  to 
surrender  it  because  of  his  inability,  because  of  said  injuries,  to 
render  the  service,  and  relator  made  no  objection  to  the  testi- 
mony establishing  those  facts;  but  there  was  no  testimony  as 
to  what  wages,  if  any,  he  had  been  receiving  prior  to  his  In- 
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juries,  or  what  his  earning  capacity  had  been.  The  court  in- 
structed the  jury  that,  in  estimating  his  damages,  they  should 
consider,  among  other  things,  "his  loss  of  time."  HeW,  that 
he  was  entitled  at  least  to  nominal  damages  for  loss  of  time, 
and  as  defendant  neglected  to  ask  the  trial  court  to  confine  his 
recovery  for  loss  of  time  to  nominal  damages  it  could  not  com- 
plain of  the  instruction,  and  a  decision  of  the  Court  of  Appeals 
holding  there  was  no  reversible  error  in  the  instruction  under 
the  circumstances,  was  not  so  out  of  harmony  with  the  last 
previous  ruling  of  the  Supreme  Court  (or  its  later  rulings)  as 
to  authorize  the  Supreme  Court  to  interfere  with  said  decision 
by  its  writ  of  certiorari. 

Held,  by  GRAVES,  J.,  dissenting,  with  who^i  FARIS,  J.,  con- 
curs, that  the  ruling  of  the  Court  of  Appeals  is  in  conflict 
with  decisions  suggested  by  relator  and  other  decisions* 
and  its  record  therefore  should  be  quashed.    lb. 

6.  Things  for  Review.  The  writ  of  certiorari  brings  to  the  Su- 
preme Court  the  record  proper  of  the  case  begun  in  the  trial 
court;  and  that  being  before  the  court,  the  things  to  be  deter- 

.  mined  therefrom  are  whether  the  inferior  court  had  jurisdic- 
tion; or,  having  it,  abused  it;  or,  if  acting  within  its  jurisdic- 
tion, the  case  could  not  be  reviewed  by  appeal  or  writ  of  error. 
State  ex  rel.  v.  Goodrich,  40. 

7.  Abuse  of  Jurisdiction:  Grading  Street.  Where  the  pe- 
tition of  the  city  flled  in  the  circuit  court  praying  for  the  ap- 
pointment of  commissioners  to  assess  whatever  damages  might 
be  sustained  by  owners  of  certain  abutting  lots  from  grading 
a  street,  is  drawn  in  substantial  compliance  with  the  municipal 
law  governing  such  procedure  and  contains  all  averments 
necessary  to  give  the  court  jurisdiction,  and  the  subsequent 
proceedings  up  to  and  including  the  appointment  of  the  com- 
missioners (to  which  point  the  case  had  proceeded  when  the 
writ  of  certiorari  was  applied  for)  were  likewise  in  conformity 
to  the  statute,  there  has  been  no  such  abuse  of  jurisdiction  as 
to  authorize  the  Supreme  Court  to  interfere  by  its  writ  of 
certiorari.    lb. 

8.  Interlocutory  Order:  Grading  of  Street:  Commlt- 
sionert  to  Assess  Damages.  The  right  to  a  writ  of  rertiorari 
must  be  based  upon  a  final  adjudication  of  the  matter  involved. 
Where  the  cause  to  have  damages  assessed  to  abutting  prop- 
erty owners  caused  by  the  grading  of  a  street  had  proceeded 
no  further  in  the  trial  court  than  the  appointment  of  commis- 
sioners, the  order  appointing  them  was  not  a  final  determina- 
tion of  the  proceeding,  but  merely  interlocutory,  and  while 
no  appeal  or  writ  of  error  will  lie  therefrom,  it  will  not  suffice 
to  authorize  the  issuance  of  a  writ  of  certiorari.    lb. 

9.  Substitute  for  Appeal:  Improving  Street:  Assessment 
of  Damages.  The  writ  of  certiorari  cannot  be  used  as  a  sub- 
stitute for  an  appeal  or  writ  of  error.  The  statute  provides  that, 
if  owners  of  property  abutting  on  the  street  to  be  graded,  are 
not  satisfied  with  the  assessment  of  damages  made  by  the  com- 
missioners, they  may  file  exceptions  thereto  and  have  a  trial 
by  jury,  and  if  not  satisfied  with  their  verdict  they  may  appeal; 
and  hence  the  writ  of  oertiomri  should  not  be  used  to  with- 
draw the  case  from  the  consideration  of  the  trial  court  at  any 
intermediate  stage  before  Judgment,  for  instance,  at  the  time 
the  commissioners  are  appointed.     lb. 
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10.  Grading  Street:  Attessment  of  Damages:  Filing  Ordi- 
nance. The  fact  that  the  city,  when  it  brought  its  suit  to  have 
commissioners  appointed  to  assess  damages  to  owners  of  abut- 
ting lots  caused  by  grading  a  street,  did  not  file  with  the  circuit 
clerk  the  ordinance  authorizing  the  proceeding,  will  not  justify 
the  issuance  of  a  writ  of  certiorari.  The  ordinance  is  no  part 
of  the  record  proper.    State  ex  rel.  v.  Gkwdrich,  40. 

11.  Adoption  of  Statute:  Is  Adoption  of  Procedure.  Where 
the  charter  authorized  the  city  to  proceed  under  ordinance  to 
have  damages  assessed  for  a  public  improvement  or  by  ordi- 
nance to  adopt  for  that  purpose  the  condemnation  statutes  of 
the  State,  and  the  city  by  ordinance  adopted  those  statutes, 
such  parts  of  the  procedure  prescribed  by  such  statutes  as  were 
applicable  were  likewise  adopted.    lb. 

CHARITIES. 

1.  Collateral  Inheritance  Tax:  Property  Devised  to  Charity  or 
Education:  Life  Estate.  Under  the  statute  (Sec.  309,  R.  S. 
1909)  Missouri  property  devised  for  educational  and  religious 
purposes  within  this  State  is  not  chargeable  with  a  collateral 
inheritance  tax.  And  real  estate  devised  to  testator's  sieter 
for  life,  with  remainder  for  such  purposes,  the  sister  having 
died  before  administration,  is  devised  to  such  uses.  In  re 
Estate  of  Quirk,  422. 

2.   :    :    Charities   Outside   of   State.      The   statute 

does  not  exempt  from  a  collateral  inheritance  tax  property 
devised  to  educational  or  religious  organizations  located  in 
another  State  for  educational  or  religious  uses  in  such  State. 
[WALKER,  WOODSON  and  BOND,  JJ.,  dissenting.]     lb. 

CITIES. 

1.  Certiorari:  Abuse  of  Jurisdiction:  Grading  Street.  Where  the 
petition  of  the  city  filed  in  the  circuit  court  praying  for  the  ap- 
pointment of  commissioners  to  assess  whatever  damas^es  might 
be  sustained  by  owners  of  certain  abutting  lots  from  grading 
a  street,  is  drawn  in  substantial  compliance  with  the  municipal 
law  governing  such  procedure  and  contains  all  averments  nec- 
essary to  give  the  court  jurisdiction,  and  the  subsequent  pro- 
ceedings up  to  and  including  the  appointment  of  the  commis- 
sioners (to  which  point  the  case  had  proceeded  when  the 
writ  of  certiorari  was  applied  for)  were  likewise  in  conformity 
to  the  statute,  there  has  been  no  such  abuse  of  jurisdiction  as 
to  authorize  the  Supreme  Court  to  Interfere  by  its  writ  of 
certiorari.     State  ex  rel.  v.  Goodrich,  40. 

2.  :  Interlocutory  Order:  Grading  of  Street:  Commis- 
sioners to  Assess  Damages.  The  right  to  a  writ  of  certiorari 
must  be  based  upon  a  final  adjudication  of  the  matter  involved. 
Where  the  cauee  to  have  damages  assessed  to  abutting  prop- 
erty owners  caused  by  the  grading  of  a  street  had  proceeded 
no  further  in  the  trial  court  than  the  appointment  of  commis- 
sioners, the  order  appointing  them  was  not  a  final  determinar 
tion  of  the  proceeding,  but  merely  interlocutory,  and  while 
no  appeal  or  writ  of  error  will  lie  therefrom,  it  will  not  suffice 
to  authorize  the  issuance  of  a  writ  of  certiorari.    lb. 

3.   :  Substitute  for  Appeal:  Improving  Street:  Assessment 

of  Damages.     The  writ  of  certiorari  cannot  be  used  as  a  sub- 
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sUtute  for  an  appeal  or  writ  of  error.  The  statute  provides  that, 
If  owners  of  property  abutting  on  the  street  to  be  graded,  are 
not  satisfied  with  the  assessment  of  damages  made  by  the  com- 
missioners, they  may  file  exceptions  thereto  and  have  a  trial 
by  jury,  and  if  not  satisfied  with  their  verdict  they  may  appeal; 
and  hence  the  writ  of  certiorari  should  not  be  used  to  with- 
draw the  case  from  the  consideration  of  the  trial  court  at  any 
intermediate  stage  before  judgment,  for  instance,  at  the  time 
the  commissioners  are  appointed.    lb. 

4.   :     Grading    Street:    Assessment    of    Damages:    Filing 

Ordinance.  The  fact  that  the  city,  when  it  brought  its  suit  to 
have  commissioners  appointed  to  assess  damages  to  owners  of 
abutting  lots  caused  by  grading  a  street,  did  not  file  with  the 
jclrcuit  clerk  the  ordinance  authorizing  the  proceeding,  will  not 
justify  the  issuance  of  a  writ  of  certiorari.  The  ordinance  is  no 
part  of  the  record  proper.    lb. 

5.  Adoption  of  Statute:  it  Adoption  of  Procedure.  Where  tho 
charter  authorized  the  city  to  proceed  under  ordinance  to  have 
damages  assessed  for  a  public  Improvement  or  by  ordinance 
to  adopt  for  that  purpose  the  condemnation  statutes  of  the 
State,  and  the  city  by  ordinance  adopted  those  statutes,  such 
parts  of  the  procedure  prescribed  by  such  statutes  as  were  ap- 
plicable were  likewise  adopted.     lb. 

6.  Local  Option  Election:  Qualification  of  Voters:  What  Election 
Used  for  Basis:  Number  of  Petitioners.  A  recital  In  the 
records  of  the  city  council  concerning  a  petition  for  a  Local 
Option  election  that  "said  petition  is  signed  by  one-tenth  of  the 
qualified  voters  of  the  city  of  Mexico"  was  sufi^cient,  and  the 
further  recital  "who  were  qualified  to  vote  for  members  of  the 
Legislature  in  eaid  city  and  county  of  Audrain  at  the  last  previ- 
ous general  election  held  therein"  may  be  treated  as  surplusage, 
there  being  no  question  that  the  petition  was  signed  by  at  least 
one-tenth  of  the  legal  voters  of  said  city.  Section  7239  does  not 
prescribe  what  election  the  city  shall  use  as  a  basis  for  ascer- 
taining the  number  of  voters  who  must  sign  a  petition  for  a 
Local  Option  election  In  a  city,  and  in  such  case  the  council 
should  use  the  latest  official  sources  of  Information.  State 
ex  rel.  v.  Carter,  52. 

7.  District  Sewers:  to  Drain  Lands  In  City  and  Outlying 
Territory:  Construction  According  to  Charter  and  Ordinance: 
Enabling  Statute  Optional.  The  validity  of  an  ordinance,  reg- 
ular in  all  its  details,  providing  for  the  construction  of  a  dis- 
trict sewer  to  drain  lands  Ijring  within  and  without  the  city 
limits,  is  not  affected  by  the  fact  that  the  city  did  not  avail 
itself  of  the  Act  of  1905,  Laws  1905,  p.  62,  providing  for  joint 
action  between  the  city  and  county  authorities  in  building 
sanitary  sewers  to  lands  lying  partly  within  the  city  and  partly 
in  the  county.  If  they  see  fit  to  take  the  necessary  steps  to 
avail  themselves  of  its  provisions.  Said  statute  is  not  man- 
datory, but  optional;  and  without  It  the  city  charter  gives  the 
city  power,  by  ordinance,  to  construct  sewers  within  Its  cor- 
porate ;imlts.    Land  &  Impr.  Co.  v.  St.  Louis,  291. 

8.  :  Benefit  District:  Conclusiveness  of  Ordinance.  An  or- 
dinance enacted  in  pursuance  to  the  charter,  in  so  far  as  it 
establishes  a  district  to  be  benefited  by  sewers  and  as  justifying 
a  special  tax  against  the  lands  lying  within  the  district  to  pay 
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for  its  construction,  is  conclusive,  in  the  absence  of  evidence 
of  fraud  in  its  procurement  or  proof  that  it  is  manifestly  ar- 
bitrary or  unreasonable,  or  that  the  assessment  is  palpablj 
imjust  and  oppressive.    Land  &  Impr.  Co.  v.  St.  Louis,  29  L 


9.   — : :  :  Tax  to  Drain  Higher  Ground  Lying 

Outside  City.  An  ordinance  establishing  a  benefit  district 
within  the  city  and  providing  that  the  lands  lying  within  it 
alone  are  to  be  taxed  with  the  cost  of  the  construction  of  the 
sewer,  is  not  invalid  on  the  sole  ground  that  the  sewer  is  made 
larger  than  would  otherwise  be  necessary  in  order  that  it  may 
carry  the  waters  of  a  creek  that  drains  lands  lying  outside  the 
city  within  the  watershed,  if  the  lands  lying  within  the  6ewer 
district  are  lower  than  and  therefore  servient  to  the  lands  lying 
outside  the  city  and  would  without  the  enlarged  sewer  be  over- 
flowed In  times  of  rainfall  from  the  waters  of  the  creek.  Nor 
are  the  tax  bills  to  the  extent  of  the  proportionate  amount  they 
are  swelled  by  the  cost  of  constructing  the  enlarged  sewer 
invalid.    lb. 

10.    :  Corrupt  Bargain  Between  City  and  Others.    Contracts 

between  the  city  and  the  officers  of  a  cemetery  association 
by  which  the  association  granted  the  right  of  way  for  a  district 
sewer  through  Its  grounds  and  agreed  to  pay  ten  thousand 
dollars  to  the  city,  and  required  the  contractor  In  return  to  fill 
up  a  creek  to  be  drained  by  the  sewer  with  the  earth  excavated 
In  digging  the  sewer,  are  of  themselves  no  evidence  that  the 
ordinance  establishing  the  sewer  district  and  providing  for 
the  construction  of  the  sewer  was  enacted  as  the  result  of  a 
corrupt  agreement  entered  Into  by  the  city  and  such  assocla- 
tion.     lb. 

11.   : :  Notice  to  Contractor:  Tax  Bill.    Even  if  it  be 

shown  that  the  ordinance  establishing  the  sewer  district  and 
providing  for  the  construction  of  the  sewer  was  enacted  as  the 
result  of  a  corrupt  agreement  between  the  city  and  the  owner 
of  considerable  real  estate  In  the  section  wherein  a  public 
sewer  was  laid,  the  tax  bill  Issued  to  a  contractor  In  payment 
for  constructing  the  district  sewer  who  had  no  notice  of  the 
misconduct,  is  not  rendered  invalid  as  to  him  by  such  mis- 
conduct,   lb. 

12.  Benefit  Assessments:  No  Benefit  District:  Parle  Districts. 
A  city  cannot  condemn  land  for  park  purposes  In  a  particular 
park  district,  and  assess  benefits  or  damages  caused  by  Its 
establishment,  when  no  such  district  in  fact  exists.  The  en- 
forcement of  a  judgment  assessing  and  levying  special  assess- 
ments on  real  property  for  the  purpose  of  purchasing  a  public 
park,  rendered  in  a  suit  begun  long  before  the  city  council 
had  divided  the  city  into  park  districts,  as  required  by  statute, 
will  be  enjoined.  Under  the  statutes  governing  the  city  of 
St  Joseph  the  non-existence  of  a  park  district  at  the  time  a 
condemnation  suit  was  brought  to  condemn  land  for  park 
purposes  and  at  the  time  notice  was  given  of  an  order  for  the 
Impaneling  of  a  jury  to  assess  benefits  and  at  the  time  the 
court  began  to  take  evidence,  renders  void  the  verdict  re- 
turned by  the  jury  apportioning  the  benefits  and  the  Judgment 
confirming  their  verdict    Pash  v.  St  Joseph,  332. 

13.  : : :  Object  of  Notice.  The  object  of  a  no- 
tice to  property  owners  of  an  order  of  court  impaneling  a  Jury 
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to  apportion  among  lot  owners  the  benefits  arising  from  tlie 
condemnation  of  land  for  a  park,  is  \o  permit  them  an  oppor- 
tunity to  be  heard  and  to  present  their  rights  and  interests 
for  the  consideration  of  the  jury;  and  that  object  would  be 
totally  defeated  if  there  were  when  notice  was  given  no  park 
district,  for  they  would  not  then  know  whether  or  not  their 
lots  would  be  embraced  within  the  district  for  which  they 
were  to  be  taxed.    lb. 

14.  Mercantile  Agent:  interstate  Shipment:  Paid  for  Within 
This  State:  Invalid  Ordinance.  The  agent  of  a  Chicago  firm 
went  about  from  place  to  place  in  defendant  city  in  Missouri 
and  took  orders,  for  delivery  two  weeks  thereafter,  for  teas, 
coffees,  extracts  and  other  merchandise.  These  orders  were 
mailed  by  said  agent  to  said  company  at  Chicago,  where  each 
item  so  ordered  was  separately  wrapped  and  the  packages 
placed  in  a  large  box  addressed  to  the  company  at  defendant 
city.  On  the  arrival  of  the  box,  the  agent  opened  it  and  de- 
livered the  separate  packages  (which  did  not  have  a  pur- 
chaser's name  thereon)  unopened  to  the  person  who  had 
ordered  them,  and  received  the  money  therefor.  Held,  that  the 
transaction  was  interstate  commerce,  and  an  ordinance  making 
unlawful  a  sale  by  a  mercantile  agent  or  sales  agent  without 
a  license,  is,  as  to  such  transaction,  invalid.  The  contract  for 
the  purchase  became  binding  when  the  order  for  the  goods  was 
received  and  accepted  at  Chicago,  and  that  made  it  the  be- 
ginning of  an  interstate  shipment    Tea  Co.  v.  Carthage,  383. 

15.   :  :  Injunction:  Multiplicity  of  Suits.    A  citizen 

of  another  State  is  entitled  to  prosecute  a  lawful  business  within 
this  State  without  the  vexatious  annoyance  and  irreparable 
damage  of  a  multiplicity  of  suits  growing  out  of  the  arrest 
of  his  sales  agent  for  a  violation  of  an  invalid  ordinance  pro- 
hibiting him  from  carrying  on  such  business  without  a  license, 
and  such  an  ordinance  not  being  a  criminal  statute,  such 
citizen  is  entitled  to  injunction  to  restrain  the  city  from  fre- 
quent prosecution  of  his  agent  and  Interfering  with  his  busi- 
ness,   lb. 

16.  Municipal  Corporationt:  Streets:  Improvements:  Tax  Bills. 
A  preliminary  resolution  passed  by  a  board  of  aldermen,  pre- 
paratory to  improving  streets,  is  insufficient  and  void  if  it 
fails  to  describe  the  work  to  be  done  or  the  materials  to  be 
used,  and  tax  bills  based  thereon  are  also  void.  [R.  S.  1909, 
sec.  9411.]     Brick  &  Const.  Co.  v.  Gentry  County,  392. 

17.  Street  Improvement:  Reasons  for  Overriding  Remon- 
strance. Where  the  charter  provides  that,  in  case  a  remon- 
strance to  the  street  improvement  signed  by  the  owners  of 
of  the  major  part  of  the  area  of  the  land  made  taxable  for 
the  improvement  is  timely  filed  with  the  Board  of  Public 
Improvements,  the  board  shall  consider  such  remonstrance, 
and  if  the  board  shall  nevertheless,  by  a  two-thirds  vote,  ap- 
prove the  improvement,  they  shall  cause  an  ordinance  to  be 
prepared  and  report  the  same,  'Vith  the  reasone  for  their 
action,"  to  the  Municipal  Assembly,  the  board  need  give  no 
other  "reason"  for  their  action  than  that  "the  public  interests 
demand  this  improvement"  No  better  reason  could  be  as- 
signed.   Loth  V.  St  LoulB,  399. 
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18.   :   Inequality  of  AMessment:   Unconstitutional  Charter 

Provision.  For  the  reasons  stated  in  Gilsonite  Co.  v.  St. 
Louis  Fair  Association,  231  Mo.  689,  the  provision  of  tho 
charter  of  St  Louis  that  the  area  to  be  taxed  with  the  cost 
of  a  street  improvement  shall  be  ascertained  by  drawing  a  line 
midway  between  the  street  to  be  improved  and  the  next  par- 
allel or  converging  street  on  each  side,  except  that,  if  the 
property  adjoining  the  street  to  be  Improved  is  divided  into 
lots,  the  district  line  shall  be  so  drawn  as  to  include  the 
entire  depth  of  all  lots  fronting  on  the  street  to  be  improved, 
is  not  invalid,  as  violating  the  due  process  of  law  or  as  deny- 
ing the  equal  protection  of  the  laws  guaranteed  by  the  State 
or  Federal  Constitution,  even  though,  in  the  exceptional  case, 
there  be  no  parallel  or  converging  street  to  the  one  to  be  im- 
proved, and  the  lots  on  one  side  are  1250  feet  deep  and  those 
on  the  other  are  only  150  feet,  and  the  assessments  of  benefits 
and  costs,  according  to  that  charter  rule,  would  work  marked 
inequality  per  front  foot    Loth  v.  St  Louis,  399. 

19.  Changing  Boulevard  Into  Street:  Content  of  Abutting  Own- 
ers: No  Actual  Construction.  The  provisions  of  the  charter 
of  the  city  of  St  Louis  which  requires  the  written  consent  of 
the  persons  owning  two-thirds  of  the  land  fronting  on  a  boule- 
vard before  the  ordinance  declaring  it  to  be  a  boulevard  can 
be  repealed  by  another  changing  it  into  a  street,  refers  to 
boulevards  which  have  an  actual  physical  existence.  Where 
nothing  has  been  done  under  the  ordinance  declaring  a  cer- 
tain street  to  be  a  boulevard  and  directing  the  city  counselor 
to  cause  same  to  be  established,  changed  and  widened  as  a 
boulevard,  no  attempt  to  widen  it  having  been  made,  and  no 
houses  or  sidewalks  built  with  reference  to  its  prescribed 
lines,  it  is  not  a  boulevard  in  fact,  and  no  consent  of  the  abutting 
property  owners  is  required  as  a  precedent  condition  to  its 
valid  repeal.     St  Louis  v.  C.  B.  C,  541. 

20.  Intent  of  Lawmakers:  Limiting  Meanings  of  Words  Used.  In 
arriving  at  the  intent  of  the  lawmaker  it  is  permissible  to 
either  expand  or  limit  the  meaning  of  his  words,  when  that 
becomes  necessary  to  make  the  law  harmonize  with  reason, 
lb. 

21.  Changing  Boulevard  Into  Street:  Contractual  Relation 
with  Abutting  Owner.  In  the  absence  of  any  evi- 
dence that  the  owner  of  land  abutting  on  the  street  which 
the  ordinance  declared  was  changed  into  a  boulevard  and  was 
to  be  widened,  has  accepted  the  ordinance  and  expended  money 
in  improving  his  property  in  harmony  with  its  prescriptions  as 
to  building  lines  and  sidewalks,  no  contractual  relations  exist 
between  him  and  the  city.  There  must  be  an  acceptance  of 
its  provisions  by  some  expenditure'  of  money  to  create  such 
a  relation.  Where  the  ordinance  prohibited  the  erection  of 
structures  on  private  property  nearer  than  fifteen  feet  of  the 
boulevard's  lines,  the  mere  refraining  from  erecting  any  struc- 
tures within  that  line  for  two  years  after  the  ordinance  was 
enacted  does  not  establish  such  contractual  relations.    lb. 

22.   :     :    Condemnation   Ordinance:    Encumbrance. 

Whether  or  not  the  enactment  of  an  ordinance  requiring  a 
street  to  be  widened  creates  an  encumbrance  upon  the  abutting 
land  to  be  taken  for  such  public  purpose  before  any  suit  or 
other  proceeding  is  instituted  to  effect  such  condemnation,  the 
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repeal  of  the  ordinance  does  not  violate  a  contract  between 
the  city  and  the  owner  of  such  abutting  land  or  Invade  any 
of  his  constitutional  rights,  for  the  repeal  of  the  ordinance 
rpmove^  such  a  doud  or  encumbrance  If  one  Is  created  by  It 
lb. 

COLLATERAL  INHERITANCE  TAX.     See  Taxes  and   Taxation. 

CONDEMNATION.     See,  also,  Damages. 

1.  Benefft  Assessments:  No  Benefit  District:  Park  Districts.  A 
city  cannot  condemn  land  for  park  purposes  In  a  particular 
park  district,  and  assess  benefits  or  damages  caused  by  Its 
establishment,  when  no  such  district  In  fact  exists.  The  en- 
forcement of  a  judgment  assessing  and  levying  special  assess- 
ments on  real  property  for  the  purpose  of  purchasing  a  public 
park,  rendered  In  a  suit  begun  long  before  the  city  council 
had  divided  the  city  into  park  districts,  as  required  by  statute, 
will  be  enjoined.  Under  the  statutes  governing  the  city  of 
St.  Joseph  the  non-existence  of  a  park  district  at  the  time  a 
condemnation  suit  was  brought  to  condemn  land  for  park  pur- 
poses and  at  the  time  notice  was  given  of  an  order  for  the 
•Impaneling  of  a  jury  to  assess  benefits  and  at  the  time  the 
court  began  to  take  evidence,  renders  void  the  verdict  re- 
turned by  the  jury  apportioning  the  benefits  and  the  judgment 
confirming  their  verdict     Pash  v.  St  Joseph,  332. 

2.  :  :   :   Object  of  Notice.     The  object  of 

a  notice  to  property-owners  of  an  order  of  court  Impaneling  a 
jury  to  apportion  among  lot-owners  the  benefits  arising  from 
the  condemnation  of  land  for  a  park,  Is  to  permit  them  an  oppor- 
tunity to  be  heard  and  to  present  their  rights  and  Interests 
for  the  consideration  of  the  jury;  and  that  object  would  be 
totally  defeated  If  there  were  when  notice  was  given  no  park 
district,  for  they  would  not  then  know  whether  or  not  their 
lots  would  be  embraced  within  the  district  for  which  they  were 
to  be  taxed.    lb. 

3.  Two  Stages.  Condemnation  proceedings  have  two  stages  or 
hearings;  one,  upon  the  sufficiency  of  the  petition  and  the 
right  to  condemn;  the  other,  upon  the  compensation  to  be  paid 
for  the  property  taken  or  damaged.  Railroad  v.  MacAdaras, 
448. 

4.  Right  to  Condemn:  Interurban  Raiiway.  Upon  the 
authority  of  State  ex  rel.  v.  Williams,  227  Mo.  1.  c.  47,  It  Is 
held  that  the  St  Louis  Electric  Terminal  Railway  Company 
has  the  right  to  condemn  property  for  Its  right  of  way  and 
depot  purposes,  whether  It  be  a  railroad  company  under  the 
steam  railroad  statutes,  or  an  Interurban  railway  company,  for 
If  the  latter  It  was  by  Laws  1907,  p.  174,  given  the  same  rights 
and  power  as  steam  railroads  In  the  matter  of  condemning 
property  for  railroad  purposes.    lb. 

5.  :  Abandonment  of  Charter  Route:  As  Affect- 
ed by  Prohibition  Writ  Upholding  Right  to  Condemn.  The 
refusal  of  a  writ  of  prohibition  applied  for  by  defendants, 
directed  to  the  trial  court  and  refused  on  the  ground  that  the 
plaintiff  as  an  Interurban  railway  had  the  statutory  power  to 
condemn  property  for  depot  purposes,  does  not  preclude  the 
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defendants  from  urging  the  defense  of  abandonment  pleaded 
in  their  answer,  to-wit,  that  the  plaintiff  had  abandoned  a 
material  portion  of  the  route  of  its  railway,  as  described  in 
its  charter,  and  therefore  was  without  authority  of  law  to  con- 
demn any  property  for  any  purpose.  Railroad  v.  MacAdaras, 
448. 

"6.  Measure  of  Damdges:  Va'ue  Enhanced  by  PiafntifT's 
Near-by  Depot.  When  the  whole  property  is  being  taken  the 
jury  should  not  be  authorized  to  consider  either  enhancements 
or  depreciation  in  the  value  of  the  property  brought  about 
by  the  construction  of  other  improvements  by  plaintiff  on 
near-by  property.  Where  the  building  of  railway  tracks, 
switches  and  passenger  and  freight  depots  in  a  city  is  a  part 
and  parcel  of  one  unified  scheme  of  continuous  construction, 
and  the  freight  depot  is  built  before  the  time  comes  for  the 
jury  to  assess  defendants'  damages  caused  by  the  taking  of  all 
their  near-by  property  for  passenger-depot  purposes,  the  jury 
should  not  be  instructed  to  take  into  consideration  any  enhance- 
ment or  depreciation  in  the  value  of  defendants*  property  caused 
by  the  location  and  construction  of  said  freight  depot    lb. 

7.   :      :       Evidence:      Contract      of       Attempted 

Purchase.  A  contract  of  purchase  of  the  property  sought  to 
be  condemned  for  passenger  purposes,  made  by  defendants' 
agent  and  disavowed  by  them,  is  not  competent  evidence  on 
the  question  of  value,  but  is  competent  as  tending  to  show 
that  the  whole  improvement  was  a  part  of  one  general  and 
continuous  plan  of  construction  and  that  such  plan  included 
the  acquirement  of  the  property  in  question,  and  is  material 
if  the  defendants  claim  that  the  building  of  the  passenger 
and  freight  depots  were  independent  acts  and  that  they  are 
Uierefore  entitled  to  any  enhancement  in  the  value  of  their 
property  caused  by  the  construction  of  the  freight  depot  in  the 
vicinity.    lb. 

^.  :  Value  of  Other  Property  as  Standard.  Evi- 
dence of  the  value  of  other  property  on  the  same  street,  dis- 
similar to  the  property  in  question,  is  incompetent  as  a  standard 
of  value,  in  the  condemnation  proceeding.    lb. 

'^.  Condemnation  Ordinance:  Encumbrance.  Whether  or  not  the 
enactment  of  an  ordinance  requiring  a  street  to  be  widened 
creates  an  encumbrance  upon  the  abutting  land  to  be  taken 
for  such  public  purpose  before  any  suit  or  other  proceeding  is 
instituted  to  effect  such  condemnation,  the  repeal  of  the  ordi- 
nance does  not  violate  a  contract  between  the  city  and  the  owner 
of  such  abutting  land  or  invade  any  of  his  constitutional 'rights, 
for  the  repeal  of  the  ordinance  removes  such  a  cloud  or  encum- 
brance if  one  is  created  by  it    St  Louis  v.  C.  B.  C,  641. 

CONSTITUTIONAL  LAW. 

1.  Constitutional  Provision:  Construction:  Decisions  of 
Courts  from  Which  Borrowed.  In  the  construction  of  a  consti- 
tutional provision  which  was  borrowed  from  another  State  the 
construction  placed  thereon  by  its  highest  court  prior  to  its 
adoption  in  this  State  is  greatly  persuasive  of  ite  meaning. 
State  ex  rel.  v.  Carter,  52. 


:   Referendum  Petition:   Suspends  Legislative  Act  Ab 

Initio.     Whenever  an  act  enacted  by  the  General  Assembly 
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is  of  the  character  to  which  the  referendum  provision  of  the 
constitutional  amendment  adopted  in  1908  may  properly  be 
made  to  apply,  the  act  is  suspended  by  the  filing  with  the  Sec- 
retary of  State  of  a  legal,  sufficient  and  timely  petition  for  the 
submission  of  the  act  to  a  vote  of  the  people  for  their  approval 
or  rejection,  and  thereafter  such  an  act  does  not  take  effect 
until  after  it  has  been  approved  at  an  election  by  a  majority 
of  the  votes  cast  thereon.    lb. 


:  :  :  Seif-Enforcing.    The  provisions  of  the 

constitutional  amendment  of  1908  providing  that  "referendum 
petitions  shall  be  filed  with  the  Secretary  of  State  not  more 
than  ninety  days  after  the  final  adjournment  of  the  session 
of  the  legislative  assembly  which  passed  the  bill  on  which  the 
referendum  is  demanded'*  and  "any  measure  referred  to  the 
people  shall  take  effect  and  become  the  law  when  it  is  approved 
by  a  majority  of  the  votes  cast  thereon,  and  not  otherwise," 
are  self-enforcing;  and  the  timely  filing  of  sufficient  petitions 
suspends  the  legislative  act,  irrespecdve  of  any  statutes  pre- 
scribing further  stens  to  be  taken  by  the  Secretary  of  State  and 
Attorney-General  after  such  petitions  are  filed.     lb. 


4.   :   :   When  Considered  Filed.     If  the  petitions  for 

the  referendum  were  filed  with  the  Secretary  of  State  within 
the  time  prescribed  by  the  Constitution  and  he  examined  them 
"in  a  general  and  supervisory  way"  in  order  to  determine 
whether  they  were  legally  sufficient  prima-facie  as  to  the  num- 
ber of  signatures  and  formal  as  to  veri^cation  and  other  re- 
quirements, and  determined  these  facts  in  the  affirmative,  the 
legislative  act  upon  which  the  referendum  was  demanded  was 
suspended,  even  though  he  did  not  then  nor  for  some  time  later 
definitely  count  the  number  of  signers  and  no  title  for  the 
referendum  ballot  was  furnished  by  the  Attorney-General  until 
some  time  thereafter.     lb. 

5.  :  :  :  Directory  Statute.  The  statute,  re- 
quiring the  Secretary  of  State,  upon  the  filing  of  petitions  with 
him  demanding  a  referendum  to  the  people  upon  a  legislative 
act,  to  "forthwith  transmit  to  the  Attorney-General  a  copy"  of 
the  measure  to  be  submitted,  and  the  Attorney-General  "within 
ten  (Jays  thereafter"  to  "provide  and  return  to  the  Secretary  of 
State  a  ballot  title  for  said  measure,"  is  mandatory  to  the 
extent  that  it  requires  those  officers  to  comply  with  those 
requirements  in  ample  time  to  permit  a  vote  on  the  measure; 
but  as  to  the  rights  of  the  people  to  vote  on  the  measure  those 
provisions  are  directory  only,  and  no  vote  thereon  will  be  de- 
feated because  they  are  not  imme.diatnly  obeyed,  and  they  will 
be  considered  complied  with  if  done  in  ample  time  for  the  sub- 
mission of  the  measure  to  a  vote,  and  neither  is  the  legislative 
act  any  the  less  suspended  because  they  are  not  complied  with 
"forthwith"  upon  the  filing  of  the  petitions,  if  those  petitions 
were  filed  in  time  and  are  in  fact  sufficient  as  to  number  of 
legal  signers,  affidavits,  etc.    lb. 

6.  Fraudulent  Divorce:  Equitable  Relief:  Unconstitutional 
Statute.  The  Constitution  has  expressly  conferred  equitable 
powers  on  the  courts  and  vests  the  circuit  courts  with  original 
Jurisdiction  in  all  civil  cases  not  otherwise  provided  for;  and 
if  Sec.  2381,  R.  S.  1909,  forbidding  a  petition  for  the  review 
of  a  Judgment  for  divorce,  was  Intended  to  prohibit  a  court  of 
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equity  from  setting  aside  a  decree  obtained  by  positive  frauds 
upon  the  circuit  court  granting  it,  it  Is  unconstitutional,  In  that 
it  would  be  an  unreasonable  attempt  to  shear  the  courts  of 
their  constitutional  powers.     Dorrance  v.  Dorrance,  317. 

7.  Benefft  District:  inequality  of  Assessment:  Unconstitutional 
Charter  Provision.  For  the  reasons  stated  in  Gilsonlte  Co.  y. 
St  Louis  Fair  Association,  231  Mo.  589,  the  provision  of  the 
charter  of  St.  Louis  that  the  area  to  be  taxed  with  the  cost 
of  a  street  improvement  shall  be  ascertained  by  drawing  a  line 
midway  between  the  street  to  be  Improved  and  the  next  par- 
allel or .  converging  street  on  each  side,  except  that,  if  the 
property  adjoining  the  street  to  be  Improved  is  divided  into 
lots,  the  district  line  shall  be  so  drawn  as  to  Include  the 
entire  depth  of  all  lots  fronting  on  the  street  to  be  improved, 
is  not  invalid,  as  violating  the  due  process  of  law  or  as  deny- 
ing the  equal  protection  of  the  laws  guaranteed  by  the  State 
or  Federal  Constitution,  even  though,  in  the  exceptional  case» 
there  be  no  parallel  or  converging  street  to  the  one  to  be  im- 
proved, and  the  lots  on  one  side  are  1250  feet  deep  and  those 
on  the  other  are  only  150  feet,  and  the  assessments  of  benefits 
and  costs,  according  to  that  charter  rule,  would  work  marked 
inequality  per  front  foot     Loth  v.  St  Louis,  399. 

8.  Insurance:  Power  of  State  to  Regulate.  The  Legislature  has 
power  to  regulate  insurance  contracts,  whether  entered  Into  by 
individuals,  associations  or  corporations.  State  ex  reL  v.  Re- 
velle,  529. 

9.  : :  Discrimination.    In  the  exercise  of  its  power 

to  regulate  insurance  contracts  the  General  Assembly  must 
make  the  same  regulations  as  to  all  members  of  any  particular 
class,  and  impose  equal  conditions  and  burdens  upon  them. 
The  Constitution  does  not  permit  any  discrimination  between 
individuals  composing  a  class  of  natural  persons  engaged  in 
any  trade  or  callinje;  the  prosecution  of  which  affects  the  public 
welfare,  or  between  the  members  of  a  class  of  corporate  in- 
surers,   lb. 

10.   :   :   :    Inter-lndemnlty    Contract     Law. 

Tested  by  this  rule,  the  Inter-Indemnity  Insurance  contract 
law  of  1911,  Laws  1911,  p.  301,  permitting  individuals,  firms 
and  corporations  to  make  contracts  providing  indemnity  among 
each  other  from  casualty  or  other  contingency,  or  from  fire 
loss  or  damage  to  their  own  property,  and  declaring  the  mak- 
ing of  such  contracts  shall  not  constitute  the  business  of 
insurance  and  that  such  business  shall  not  be  subject  to  the 
laws  of  this  State  relating  to  insurance,  is  either  unconstitu- 
tional or  it  has  repealed  pro  tanto  the  existing  statutes  regu- 
lating insurance.     lb. 

11.   :   Elements  of  Contract.     The  essential  elements  of  a 

contract  of  insurance  are  an  agreement,  oral  or  written,  whereby 
for  a  legal  consideration  the  promisor  undertakes  to  indemnify 
the  promisee  if  he  suffer  a  specified  loss.    lb. 

12.  :  Inter-Indemnity  Contract  Law:  Dishonest  and  Mis- 
leading Title:  Unconstitutional.  To  enact  a  statute  repeal- 
ing another  the  General  Assembly  must  have  before  it  a  bill 
which  contains  one  subject,  which  must  be  clearly  expressed 
in  its  title.    The  subject  must  be  pointed  out  by  a  title  which 
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is  not  designed  to  mislead  either  the  members  of  the  Legis- 
lature or  the  people,  and  the  title  must  be  a  fair  forecast  of 
the  body  of  the  bill.  The  titie  to  the  Inter-lndemnlty  Insur- 
ance Contract  law  of  1911,  Laws  1911,  p.  301,  which  ie,  "An 
act  defining  certain  classes  of  indemnity  contracts,  prescribing 
regulations  therefor,  and  fixing  a  license  fee,"  was  misleading 
and  did  not  clearly  express  the  subject  of  the  bill,  because  the 
bill  does  not  define  indenmity  contracts,  and  It  prescribes  no 
regulation  therefor,  and  is  misleading  because  the  bill  untruth- 
fully declares  that  the  making  of  contracts  providing  indemnity 
from  loss  or  damage  by  fire  shall  not  constitute  the  business 
of  insurance,  and  the  title  gives  no  notice  of  the  fact  that  the 
bill  says  the  making  of  such  indenmity  contracts  "shall  not 
be  subject  to  the  laws  of  this  State  relating  to  insurance." 
lb. 

13.   : :  Partial  Repeal  of  General  Law:  Special  Law. 

The  Constitution  declaring  that  "nor  shall  the  General  Assem- 
bly indirectly  enact  such  special  or  local  law  by  the  partial 
repeal  of  a  general  law,"  the  Inter-Indemnity  Insurance  Con- 
tract law  of  1911,  Laws  1911,  p.  301,  which  declares  that  "the 
making  of  contracts  between  individuals,  firms  or  corporations 
providing  indemnity  among  each  other  from  casualty  or  other 
contingency,  or  from  fire  loss  or  damage  to  their  own  prop- 
erty .  .  .  shall  not  be  subject  to  the  laws  of  this  State 
relating  to  insurance,"  thereby  restricting  the  benefits  of  the 
bill  to  such  persons,  and  denying  to  all  other  persons  special 
exemption  from  the  laws  regulating  insurance,  is  a  special 
Jaw  enacted  for  the  special  benefit  of  the  contract-makers  men- 
tioned therein,  and  pro  tanto  attempts  to  repeal  the  general 
laws  regulating  insurance,  and  is  therefore  invalid.    lb. 

14.  Court  of  Appeals:  Jurisdiction:  Power  of  Legislature  to  In- 
crease. The  only  power  given  by  the  amendment  of  1884  to 
the  Constitution  to  alter  or  change  the  express  allotment  desig- 
nated by  the  Constitution  of  appellate  Jurisdiction  between  the 
Supreme  Court  and  the  courts  of  appeals  was  contained  in  the 
words  **to  increase  or  diminish  the  pecuriary  limit  of  the 
Jurisdiction  of  the  courts  of  appeals;"  and  any  attempt  by  the 
Legislature  to  confer  Jurisdiction  on  the  Supreme  Court  on 
any  other  ground  is  beyond  its  power.  Rourke  v.  Holmes  SL 
Ry.,  555. 

15.   :  :  :  Cases  of  Former  Decision:   Double 

Classification.  The  proviso  added  to  Sec.  3937,  R.  S.  1909, 
by  the  General  Assembly  of  1911,  in  the  words,  "Provided  that 
the  Supreme  Court  shall  retain  and  have  exclusive  appellate 
Jurisdiction  in  any  case  pending  in  which  the  Supreme  Court 
has  made  any  decision,"  is  unconstitutional  and  void  as  to 
all  cases  which,  without  it,  fall  within  the  Jurisdiction  of  the 
courts  of  appeals.  The  statute  without  that  proviso  is  valid, 
but  by  enacting  it  the  Legislature  exhausted  its  power  to  change 
the  Jurisdiction  of  a  case  from  the  Supreme  Court  to  a  court 
of  appeals.  It  fixed  the  Jurisdiction  of  all  cases  involving  less 
than  $7500  in  the  courts  of  appeals,  but  the  proviso  attempted 
to  divide  that  class  of  cases  into  two  classes,  namely,  vesting 
the  Jurisdiction  of  a  case  involving  less  than  $7500  in  a  court 
of  appeals  if  it  was  one  in  which  the  Supreme  Court  had  not 
made  a  previous  decision,  and  vesting  the  Jurisdiction  of  a 
case  involving  less  than  $7500  in  the  Supreme  Court  if  said 
court  had  made  a  previous  decision  or  ruling  therein.    There  is 
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no  constitutional  warrant  for  such  attempted  classification  and 

discrimination. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
PARIS,  JJ.,  concur,  that  the  General  Assembly  has  un- 
limited power  to  legislate  except  as  its  power  is  restricted 
or  prohibited  by  the  Constitution,  and  no  law  should  be 
held  to  be  unconstitutional  unless  it  is  clearly  so  beyond 
reasonable  doubt;  that  the  Constitution  expressly  gives 
the  General  Assembly  power  to  fix  appellate  Jurisdiction 
by  pecuniary  limits,  and  there  is  no  constitutional  provi- 
sion prohibiting  it  from  fixing  two  pecuniary  limits;  that 
the  Legislature  having  the  power  to  write  the  pecuniary 
limits  it  necessarily  has  the  power  to  fix  them  by  metes 
and  bounds;  that  the  General  Assembly  has  a  constitutional 
power  to  classify  if  the  classification  is  grounded  in  reason 
and  Is  not  violative  of  an  express  constitutional  provision, 
and  the  classification  made  by  the  proviso  is  both  natural 
and  reasonable;  and  that  the  Act  of  1909  contains  a  clas- 
sification of  cases  Involving  less  than  $7500  In  that  it 
made  no  provision  for  the  transfer  of  such  cases  "now 
under  submission"  in  the  Supreme  Court;  and  that  clas- 
sification has  been  followed  unquestioned.  Rourke  v.  Holmea 
St.  Ry.,  555. 

16.   : : :  < :  Cases  Under  8ub- 

m'ssion:  Provided  for  by  Constitution.  The  provision  of  the 
Act  of  1909  excepting  from  transfer  to  the  courts  of  appeals 
all  cases  Involving  less  than  $7500  then  under  submission  in 
the  Supreme  Court  was  authorized  by  section  7  of  the  con- 
stitutional amendment  of  1884,  declaring  that  "all  cases  which 
may  be  pending  in  the  Supreme  Court  at  the  time  of  the  adop- 
tion of  this  amendment,  which  have  been  submitted,  and  which 
by  its  terms  would  come  within  the  territorial  jurisdiction 
of  the  Kansas  City  Court  of  Appeals,  shall  be  certified  and 
transferred  to  such  court,  to  be  heard  and  determined  by  It;" 
and  hence  that  divisional  classification  of  cases  according  to  the 
pecuniary  amount  involved,  was  authorized  by  the  Consiltutlon 
Itself. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
FARIS,  JJ.,  concur,  that  the  said  constitutional  provision 
applied  solely  to  the  Kansas  City  Court  of  Appeals,  and 
there  is  no  constitutional  provision  for  transferring  <^es 
"not  under  submission"  to  the  other  courts  of  apiTeals. 
Yet  the  Acts  of  1901  and  1909  increasing  the  "pecuniary" 
jurisdiction  of  those  courts  required  the  Supreme  Court  to 
retain  jurisdiction  of  cases  falling  within  the  pecuniary 
limit  then  under  submission,  and  that  was  done;  but  if 
the  majority  opinion  is  correct,  this  court  had  jurisdiction 
of  none  of  them  that  pertained  to  "the  territorial  appellate 
jurisdiction"  of  the  St.  Louis  and  Springfield  Courts  of 
Appeals.    lb. 

17.   :   :   :    Ruling   of  Court  of  Appeais.     A 

court  of  appeals  has  no  authority  to  decide  any  case  "Involving 
the  construction  of  the  Constitution  of  this  State,"  and  hence 
any  views  it  may  have  of  the  constitutionality  of  the  proviso 
to  Sec.  3937,  R.  S.  1909,  as  manifested  by  a  transfer  of  a  cause 
to  this  court  in  the  belief  that  it  is  without  jurisdiction,  is 
not  persuasive  argument  of  its  constitutionality.  [LAMM,  C.  J., 
dissenting.]     lb. 

18.  Benefit  Road  District:  Notice:  Due  Process  of  Law:  By  Suit  on 
Tax  Bill.    The  Benefit  Road  Law  (Art.  7,  chap.  102,  R.  S.  1909) 
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does  not  authorize  the  taking  of  the  property  of  a  landowner 
In  the  district  without  due  process  of  law.  It  makes  no  provl* 
slon  for  the  property  owner  to  be  heard  during  the  proceed- 
ing imposing  the  special  benefits,  but  it  does  make  them  col- 
lectible by  suit,  when  all  the  legal  defenses  the  property  owner 
may  have,  from  the  inception  of  the  proceedings  down  to  the 
rendition  of  Judgment  on  the  tax  bills,  may  be  pleaded  and 
asserted  in  the  same  manner  that  any  legal  or  equitable  de- 
fense may  be  made  in  any  other  action  at  law  or  in  equity; 
and  that  constitutes  notice,  a  right  to  a  hearing,  and  due 
process  of  law.     Embree  v.  Road  District,  593. 

19.   :    :    :    Zones   for    Benefit   Assessments: 

Legislative  Act.  The  fact  that  the  Benefit  Road  Law  divides 
the  district  into  zones,  and  provides  that  the  lands  in  the  first 
zone  within  one  mile  of  the  road  to  be  improved  shall  be* 
assessed  according  to  their  value,  and  those  within  the  second- 
mile  zone  according  to  seventy-five  per  cent  of  their  value,  and 
those  within  the  third-mile  zone  according  to  fifty  per  cent  of 
their  value,  the  value  to  be  fixed  by  the  board  of  commissioners 
without  notice  to  the  landowners  or  a  hearing,  is  not  a  taking  ot 
their  lands  without  notice  or  due  process  of  law.  The  authority 
to  create  the  benefit  district  and  to  determine  the  percentage 
of  the  benefits  to  be  assessed,  rests  with  the  Legislature,  which 
may  delegate  it  to  certain'  officers  and  corporate  bodies,  and  so 
long  as  they  act  within  their  legislative  authority  their  acts 
cannot  be  questioned  because  of  lack  of  notice.  Such  acts  are 
legislative  assessments.    lb. 

20.  :  Assessment  of  Benefits  According  to  Value  Exclu- 
sive of  Improvements:  Class-Legislation.  The  provision  of 
the  Benefit  Road  Law  authorizing  the  real  estate  of  the  dis- 
trict to  be  assessed  with  benefits  for  the  public  improvement^ 
according  to  the  value  of  the  land,  exclusive  of  improvements, 
is  not  invalid  as  unauthorized  class-legislation.  There  is  no  con- 
stitutional provision  prohibiting  legislation  which  embraces  all 
persons  and  things  that  naturally  belong  to  the  same  class  and 
are  similarly  situated  and  upon  whom  it  must  operate  uniformly 
and  equally.    lb. 

21.  :  Benefit  Assessments:  Maximum  Indebtedness.  As- 
sessments authorized  by  the  Benefit  Road  Law  for  the  con- 
struction of  permanent  highways  within  the  district  are  special 
benefits  to  the  lands  against  which  they  are  made,  and  do 
not  constitute  an  indebtedness  within  the  meaning  of  the  con- 
stitutional provision  fixing  a  maximum  indebtedness  which  a 
municipal  corporation  cannot  exceed.     lb. 

22.   :  :  :   Bonds  or  Tax  Bills.     And  whether 

the  road  improvement  is  to  be  paid  for  by  one  assessment  in 
the  form  of  a  tax  bill  to  be  delivered  to  the  contractor,  or  bonds 
are  issued  in  an  amount  equal  to  the  estimated  cost;  plus  ten 
per  cent  and  when  sold  the  money  is  used  to  construct  the 
highway  and  thereafter  special  tax  bills  are  issued  against 
the  lands  and  the  money  collected  through  them  used  in  paying 
the  bondholders,  the  indebtedness  is  not  that  of  the  district, 
but  a  charge  against  the  lands  for  the  benefit  conferred,  and 
hence  said  constitutiopal  inhibition  against  an  indebtedness  in 
excess  of  a  maximum  amount  does  not  apply,    lb. 

23.   :    :    :    :    Omission   of     Provision 

from  Bonds.     The  statute  does  not  prescribe  the  form  of  the 
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bonds  to  be  issued  by  a  benefit  road  district,  and  there  is 
nothing  in  it  which  prohibits  a  recital  of  the  purposes  for 
which  they  are  issued;  and  that  purpose  is  clearly  ascertain- 
able from  the  whole  statute,  which  makes  it  clear  that  no  tax 
can  be  levied  or  collected  except  the  special  assessments  to 
construct  the  road  or  to  pay  the  bonds,  and  hence  an  omission 
of  a  recital  in  the  bonds  that  the  money  derived  from  their  sale 
is  to  be  used  for  road  construction,  would  not  authorize  a 
holding  that  the  bonds  are  a  debt  of  the  district.  Embree  y. 
Road  District,  593. 

CONTRACTS. 

1.  Instruction:  Suit  on  Contract  for  Rented  Engines:  Not  Suited 
for  Use.  Where  the  contract  entered  into  for  the  rent  of 
engines  recited  that  they  were  rented  to  defendant  "for  use 
in  construction  service  in  Arkansas  and  Louisiana,  all  of  «aid 
engines  having  been  overhauled  and  in  first  class  condition," 
and  there  is  evidence  that  they  were  unsuitable  and  incapable 
to  perform  the  work  for  which  they  were  rented,  it  was  error 
to  give  an  instruction,  in  the  suit  by  the  owner  to  recover  the 
rent  mentioned  in  the  contract,  to  the  effect  that  if  the  jury 
found  the  engines  were  in  first  class  operative  condition  when 
they  were  delivered  to  defendant,  they  would  find  for  plaintiff, 
even  though  they  were  not  suitable  for  and  would  not  do  con- 
struction work  in  Arkansas  and  Louisianna;  and  it  was  likewise 
error  to  refuse  an  instruction  for  defendant  telling  the  jury 
that  if  the  engines  were  not  suited  and  capable  of  doing  the 
work  mentioned  in  the  contract  plaintiff  could  not  recover. 
Held  by  GRAVES  and  FARIS,  JJ.,  concurring  in  an  opinion  by 

BLAIR,  C,  that  on  the  evidence  offered  the  instructions 
given  were  more  favorable  to  defendant  than  those  he  him- 
self asked  and  that  he  was,  therefore,  in  no  position  to  com- 
plain of  them.     Iron  ft  Equip.  Co.  v.  Smith,  226. 

2.  Evidence:  Conclusion  of  Expert  Witness:  Ultimate  Fact 
Questions  asked  an  expert  witness  in  a  form  calling  for  an 
answer  in  the  language  of  the  ultimate  fact  to  be  found  by 
the  Jury,  are  erroneous.  For  instance,  where  the  condition  of 
the  rented  engines  at  the  time  they  were  delivered  to  defendant 
was  one  of  the  ultimate  facts  to  be  found  by  the  jury,  the 
witness  should  not  have  been  asked,  "In  what  condition  were 
the  engines?"  or  "In  what  condition  was  the  machinery  part 
of  the  engines?"  but  the  question  should  have  called  for  a 
statement  of  the  facts  from  which  the  jury  could  draw  a  con- 
clusion as  to  their  condition,  the  record  revealing  that  counsel 
had  no  trouble  in  pointing  out  particularly  each  part  of  the 
engines,  its  condition  and  defects,  and  experts  should  be  able 
to  describe  the  parts  and  their  defects  with  equal  particularity. 
Held,  by  GRAVES  and  FARIS.  JJ.,  concurring  in  an  opinion  by 

BLAIR,  C,  that  persons  who  are  skilled  in  the  making  or 
repairing  of  intricate  machines  and  who  are  familiar  with 
the  identical  machines  in  question,  are  permitted  to  give 
expert  testimony  as  to  the  condition  of  the  machines  as 
respects  their  state  of  repair  or  defectiveness,  and  the  ma> 
chines  being  locomotives  there  was  no  error  in  permitting 
the  experts  to  state  the  engines  were  in  good  condition  with- 
out requiring  them  previously  to  state  the  particular  facts 
upon  which  they  based  their  opinions.     lb. 

3.  Rented  Engines:  Damages  for  Injury.  Expenses  incurred  In 
repairing  the  rented  engines  are  incidental  to  the  contract  of 
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lease.  If  they  were  suitable  for  the  work  for  which  they  were 
rented  and  would  perform  that  work  by  proper  management^ 
and  the  renter  caused  the  Injuries  thereto  by  bad  management, 
the  owner  is  entitled  to  recover  the  costs  of  repairing  them, 
along  with  the  rents;  If  they  were  never  suitable  for  said  work 
and  the  expenditures  were  made  by  the  owner  in  an  attempt 
to  make  them  suitable,  the  owner  cannot  recover  for  such  ex- 
penses or  the  rents;  and  If  said  engines  were  not  suitable  for 
the  work  and  were  not  of  the  character  contracted  for,  and 
the  renter  in  good  faith  expended  money  In  trying  to  bring 
them  to  a  suitable  condition,  he  is  entitled  to  recover,  upon 
a  counterclaim,  not  only  the  amount  reasonably  expended  in 
so  doing,  but  loss  caused  by  delay  due  to  their  defective  condi- 
Uon. 

Held  by  GRAVES  and  PARIS,  JJ.,  concurring  in  an  opinion 
by  BLAIR,  C,  that  the  Jury  having  found  against  defendant 
on  the  issue  as  to  the  condition  of  the  engines  at  the  place 
of  delivery,  the  owner  was  entitled  to  recover  for  expenses 
caused  in  restoring  the  engines  to  such  condition,  and  the 
renter  is  not  entitled  to  recover  any  expenses  made  by  him 
in  repairing  the  injuries  due  to  misuse  by  his  employees 
or  any  damages  resulting  In  delay  in  the  construction  work 
for  which  the  engines  were  rented.    lb. 

4.  Corrupt  Bargain  Between  City  and  Others.  Contracts  between 
the  city  and  the  officers  of  a  cemetery  association  by  which 
the  association  granted  the  right  of  way  for  a  district  sewer 
through  its  grounds  and  agreed  to  pay  ten  thousand  dollars 
to  the  city,  and  required  the  contractor  In  return  to  fill  up  a 
creek  to  be  drained  by  the  sewer  with  the  earth  excavated  in 
digging  the  sewer,  are  of  themselves  no  evidence  that  the  ordi- 
nance establishing  the  sewer  district  and  providing  for  the  con- 
struction of  the  sewer  was  enacted  as  the  result  of  a  corrupt 
agreement  entered  into  by  the  city  and  such  association.  Land 
ft  Imp.  Co.  V.  St  Louis,  291. 


6.   :  Notice  to  Contractor:  Tax  Bill.     Even  if  it  be  shown 

that  the  ordinance  establishing  the  sewer  district  and  providing 
for  the  construction  of  the  sewer  was  enacted  as  the  result  of 
a  corrupt  agreement  between  the  city  and  the  owner  of  con- 
siderable real  estate  in  the  section  wherein  a  public  sewer  was 
laid,  the  tax  bill  Issued  to  a  contractor  in  payment  for  construct- 
ing the  district  sewer  who  had  no  notice  of  the  misconduct. 
Is  not  rendered  Invalid  as  to  him  by  such  misconduct.    lb. 

6.  Services  Rendered:  Contractual  Relations:  Quantum  Meruit. 
Where  the  petition  charged  an  agreement  by  defendant  ta 
assume  and  pay  the  debts  and  expenses  incurred  by  a  committee 
which  had  undertaken  to  reorganize  and  consolidate  several 
railroad  companies,  and  there  was  substantial  evidence  sup- 
porting the  finding  of  the  trial  Judge  that  such  agreement  was 
made,  that  the  services  rendered  by  plaintiffs  in  and  about 
such  reorganization  was  a  part  of  the  expense,  and  that  those 
services  were  reasonably  worth  the  amount  for  which  Judg- 
ment was  rendered,  said  Judgment  will  be  affirmed  on  appeal. 
Trtmble  v.  Railroad,  414. 

7.  Wills:  Agreement  to  Make:  Specific  Performance:  Requisite 
Proof.  Although  wills  be  made  on  the  same  day  by  husband 
and  wife,  and  be  in  part  reciprocal,  nothing  on  their  faces 
Indicating  that  either  is  other  than  an  ordinary  last  will  and 


Digitized  by 


Google 


794  INDEX.  [257  Mo. 

CONTRACTS— Continued. 

testament,  the  evidence  to  warrant  specific  performance  on  the 
ground  that  they  were  made  in  accordance  with  a  contract, 
and  thus  rendered  irrevocable,  must  be  clear  and  convincing 
and  establish  an  agreement  definite  and  certain.  Presumptions 
will  not  take  the  place  of  proof.  [Bower  v.  Daniel,  198  Mo. 
1.  c.  325,  which  dealt  with  a  joint  will  executed  by  husband 
and  wife,  is  overruled  in  so  far  as  it  seems  to  say,  obiter, 
that  a  preponderance  of  the  evidence  will  sufllce,  and  that  the 
existence  of  an  agreement  may  be  presumed  from  the  Joint 
will  itself.  LAMM,  J.,  dissents  from  this  particular  holding, 
on  the  grounds  that,  (1)  the  ruling  in  Bower  v.  Daniel  having 
to  do  with  a  joint  will,  the  overruling  of  its  holding  is  obiter 
in  this  case,  and  (2)  one  division  of  the  Supreme  Court  should 
not  attempt  to  overrule  the  other,  but  should  send  the  case  into 
Banc]     Wanger  v.  Marr,  482. 

8.  Insurance:  Elements  of  Contract.  The  essential  elements  of  a 
contract  of  insurance  are  an  agreement,  oral  or  written,  whereby 
for  a  legal  consideration  the  promisor  undertakes  to  indemnify 
the  promisee  if  he  suffer  a  specified  loss.  State  ex  reL  v.  Revelle, 
529. 

9.  Changing  Boulevard  Into  Street:  Contractual  Relation  with 
Abutting  Owner.  In  the  absence  of  any  evidence  that  the 
owner  of  land  abutting  on  the  street  which  the  ordinance  de- 
clared was  changed  into  a  boulevard  and  was  to  be  widened, 
has  accepted  the  ordinance  and  expended  money  in  improving 
his  property  in  harmony  with  its  prescriptions  as  to  building 
lines  and  eidewalks,  no  contractual  relations  exist  between  him 
and  the  city.  There  must  be  an  acceptance  of  its  provisions 
by  some  expenditure  of  money  to  create  such  a  relation.  Where 
the  ordinance  prohibited  the  erection  of  structures  on  private 
property  nearer  than  fifteen  feet  of  the  boulevard's  lines,  the 
mere  refraining  from  erecting  any  structures  within  that  line 
for  two  years  after  the  ordinance  was  enacted  does  not  establish 
such  contractual  relations.    St.  Louis  v.  C.  B.  C,  541. 

10.   :    :    Condemnation    Ordinance:    Encumbrance. 

Whether  or  not  the  enactment  of  an  ordinance  requiring  a 
street  to  be  widened  creates  an  encumbrance  upon  the  abutting 
land  to  be  taken  for  such  public  purpose  before  any  suit  or 
other  proceeding  is  instituted  to  effect  such  condenmatlon,  the 
repeal  of  the  ordinance  does  not  violate  a  contract  between 
the  city  and  the  owner  of  such  abutting  land  or  Invade  any 
of  hie  constitutional  rights,  for  the  repeal  of  the  ordinance 
removes  such  a  cloud  or  encumbrance  if  one  is  created  by  it. 
lb. 

CONVEYANCES. 

1.  Acknowledgment:  Married  Woman:  Prior  to  Enabling  Act: 
Private  Seal  of  Mayor.  A  deed  made  in  1857  by  a  married 
woman  and  her  husband,  "acknowledged  in  proper  form  before 
M.  J.  Payne,  Mayor  of  the  City  of  Kansas"  and  reciting  that  the 
same  was  given  "under  his  hand  and  private  seal,  there  being 
no  seal  of  oflQce  provided,"  conveyed  land  lying  in  Jackson 
county  belonging  to  the  wife.  The  acknowledgment  contain- 
ing a  recital  of  every  necessary  statutory  requirement,  includ- 
ing an  examination  of  the  wife  separate  and  apart  from  her 
husband,  the  failure  to  style  the  seal  impression  following  the 
name  of  the  officer  an  "official  seal"  did  not  affect  the  validity 
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of  the  conveyance  as  between  the  parties  thereto  or  as  to  her 
heirs.    Rlvard  v.  Railroad,  135. 

2.  Married  Woman's  Deed:  Correction  in  Matters  of  Description. 
A  married  woman  prior  to  the  enabling  acts  could  convey 
her  land  by  Joining  her  husband  in  a  deed;  and  if  such  was 
made  and  acknowledged  In  full  conformity  with  all  legal  re- 
quirements on  her  part,  a  court  of  equity  In  1857,  having  ac- 
quired Jurisdiction  of  her  and  her  husband  by  publication  to 
them  as  non-residents,  also  In  strict  compliance  with  law,  had 
power  to  correct  the  deed  in  matter  of  description  of  the  land, 
and  such  decree  vested  the  title  in  the  deed's  grantees  as  fully 
as  if  the  deed  had  contained  a  true  description. 

Held,  by  GRAVES,  J.,  with  whom  WOODSON  and  WALKER, 
JJ.,  concur,  that  said  decree,  reciting  that  "it  is  ordered, 
adjudged  and  decreed  that  the  title  to  said  real  estate  pass 
to  and  vest  in  plaintifiTs  as  against  defendants,  as  well  as 
against  all  others  claiming  under  them,"  not  only  corrected 
the  misdescription  in  the  deed,  but  went  further  and  vested 
the  title  in  the  plaintiffs;  and  not  being  void  upon  its  face, 
is  an  insurmountable  barrier  to  a  recovery  by  the  hoirs  of 
the  defendants  therein  In  a  collateral  suit,  in  total  dis- 
regard of  any  defect  in  the  deed  or  its  acknowledgment, 
lb. 

3.  Refusal  to  Pay  Purcliase  Price:  Possession:  Vendor's  Lien: 
Acquiring  Outstanding  Title.  However  defective  the  title 
which  the  vendee  acquired  from  his  vendor,  if  it  is  the  basis 
of- the  vendee's  title  and  possession,  the  law  will  not  permit 
him  to  retain  possession  of  the  lands  and  refuse  to  pay  the 
purchase  money.  On  the  other  hand  if  said  vendee  already  had 
a  legal  title  and  took  possession  thereunder  and  afterwards  took 
a  conveyance  of  whatever  title  said  vendor  had,  in  order  to 
strengthen  his  own  and  while  asserting  his  own  to  be  valid, 
said  vendee  is  not  precluded  from  setting  up  his  previously 
acquired  title  as  a  defense  to  an  action  brought  by  said  vendor 
to  enforce  a  lien  for  unpaid  purchase  money.  Powell  v.  Hunter, 
440. 

4.  Homestead:  Continuity:  Conveyance.  The  conveyance  of  a 
homestead  to  another,  followed  by  a  reconveyance,  with  no  in- 
dependent consideration  for  either  deed,  does  not  break  the  con- 
tinuity of  the  homestead  right    Keeline  v.  Sealy,  498. 

CORPORATIONS. 

1.  Drainage  District:  Organization:  Collateral  Attack.  The  legal- 
ity of  the  organization  of  a  drainage  district,  being  a  municipal 
corporation,  cannot  be  collaterally  attacked,  nor  even  inquired 
Into  at  the  suit  of  an  IndividuaL  Barnes  v.  Construction  Co., 
175. 

2.  Drainage  District:  Reorganization:  Debts.  Municipal  corpo- 
rations do  not  extinguish  their  debts  by  merely  changing  their 
names  or  reorganizing  under  new  charters;  and  a  drainage  and 
levee  district  organized  under  the  laws  of  this  State  to  con- 
struct ditches  and  levees  to  drain  the  lands  therein  is  a  mu- 
nicipal corporation.  And  where  an  attempted  organization  of 
a  drainage  district  has  been  adjudged  to  be  Illegal  (because 
one  of  the  commissioners  appointed  to  lay  out  and  construct 
the  work  was  not  dlstlnterested  and  competent),  and  thereafter 
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a  new  corporation  is  legally  organized  to  conserve  tbe  same 
purposes  for  the  same  landowners  and  pertaining  to  the  same 
territory,  and  utilizes  the  same  franchises  to  the  same  end 
as  its  predecessor,  and  appropriates  and  uses  the  ditches  and 
levees  constructed  hy  it,  the  new  corporation  is  liable  for  the 
debts  incurred  in  said  construction.  Wilson  v.  Drainage  Dis- 
tHct,  266. 

3.  Drainage  District:  lliegaliy  Organized:  De  Fato  Corporation 
During  Appeal:  Debts.  A  petition  was  presented  to  the  county 
icourt  praying  for  the  organization  of  a  drainage  and  levee 
district.  The  county  court  granted  the  prayer,  and  appointed 
three  persons  to  lay  out  and  construct  the  work.  They  made 
a  report,  changing  the  proposed  boundary,  excluding  the  lands 
of  one  of  them,  assessing  the  total  damages  and  total  benefits, 
and  apportioning  them  againet  the  lands.  The  county  court 
overruled  exceptions  to  the  report,  approved  it,  entered  Judg- 
ment establishing  the  district  and  declared  it  to  be  a  body 
corporate.  On  appeal  to  the  circuit  court  and  to  the  Supreme 
Court  it  was  adjudged  that  one  of  the  commissioners  was  not 
"competent,"  and  the  cause  was  remanded  to  the  county  court 
"to  be  by  it  taken  up  and  tried  as  if  the  original  petition  were 
presented  to  it  for  the  first  time,  and  to  proceed  with  the 
cause  without  regard  to  anything  that  has  heretofore  been 
done  in  the  cauee.'*  Pending  the  appeal  the  three  commission- 
ers proceeded  to  let  contracts  for  the  construction  of  the  levees, 
and  upon  their  completion  Issued  warrants  in  payment  for  the 
work,  some  of  which  are  held  by  plaintiff,  who  had  constructed 
twelve  miles  of  a  levee.  After  the  adjudication  in  the  Supreme 
Court  the  county  court  took  up  and  heard  the  original  peti- 
tion filed  in  the  cause,  found  the  establishment  of  the  district 
to  be  necessary,  appointed  commissioners,  modified  and  ap- 
proved their  report,  and  entered  Judgment  declaring  the  dis- 
trict organized,  incorporating  the  same  territory  and  the  same 
inhabitants  under  the  same  statutes.  The  new  district  appro- 
priated the  twelve  miles  of  levee  constructed  by  plaintiff,  and 
remitted  the  original  cost  thereof  to  the  landowners  and  cred- 
ited the  amount  thereof  on  their  assessments,  and  plaintiff 
sues  as  for  debt,  for  the  amount  of  the  warrants,  but  not  on 
the  warrants  themselves.  Heldy  that  during  the  pendency  of 
the  appeal  the  original  attempted  organization  was  a  de  facto 
corporation,  and  the  new,  having  succeeded  to  all  franchises 
and  rights  of  the  old,  is  liable  for  its  debts.    lb. 

4.   :  :  Appropriation  of  Levee.     Under  the  statutes 

governing  drainage  and  reclamation  of  overfiow  lands  (which 
are  by  Sec.  5573,  R.  S.  1909,  to  be  liberally  construed)  a  drain- 
age and  levee  district,  regularly  and  legally  organized,  ha& 
)ower  to  appropriate  an  existing  levee  constructed  under  the 
authority  of  a  de  facto  district  whose  organization  was  not 
legal  because  the  statutes  had  not  been  followed  and  to  whose 
purposes  and  franchises  it  has  succeeded,  and  to  incorporate 
such  levee  Into  its  own  system  of  levees  and  ditches.    lb. 

6.  :  :  :   Estoppel:  Debts.     Estoppel  can  be 

successfully  invoked  against  a  municipal  corporation  which 
acts  within  the  scope  of  Its  statutory  authority.  Where  it  enters 
into  a  contract,  or  becomes  obligated  to  another  by  operation 
of  law,  within  powers  conferred  upon  it  by  statute,  it  is  estopped 
to  deny  the  binding  force  and  effect  of  such  contract  or  obliga- 
tion to  the  same  extent  as  would  an  individual.    lb. 
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6.  Benefit  Road  District:  Public  Corporation.  A  benefit  rend  dis- 
trict organized  under  article  7  of  chapter  102,  R.  S.  1909.  is  a 
public  corporation,  and  its  commissioners  are  public  officers. 
Embree  v.  Road  District,  593. 

CORRUPT  BARGAIN.    See  Contracts,  4  and  5. 

COURTS. 

1.  Certiorari:  Issued  by  Judge  In  Vacation  of  Court. 
A  preliminary  writ  of  certiorari  will  not  b«*  quashed  simply 
because  it  was  issued  by  a  Judge  of  the  Supreme  Court  in  vaca- 
tion, and  not  by  the  court  in  term  time.  State  ex  rel  v.  Rey- 
nolds, 19. 


:  To  Compel  Court  of  Appeals  to  Obey  Supreme  Court 

Decisions:  Jur'sdictlon.  It  is  just  as  much  the  duty  of  the 
courts  of  appeals  to  follow  the  last  previous  ruling  of  the 
Supreme  Court  on  questions  of  law  and  equity  arising  in  cases 
pending  before  them,  as  It  la  their  duty  to  conform  their  pro- 
ceedings to  their  jurisdictional  limitations.  No  part  of  the 
Constitution  can  be  ignored  or  disregarded,  and  it  says  that 
"the  last  previous  rulings  of  the  Supreme  Court  on  any  question 
of  law  and  equity  shall,  in  all  cases,  be  controlling  authority  in 
said  courts  of  appeals;"  and  it  further  says  that  the  Supreme 
Court  shall  have  a  superintending  control  over  the  courts  of 
appeals  by  mandamus,  prohibition  and  certiorari,  and  it  fixes 
no  limit  on  the  right  of  the  Supreme  Court  to  superintend,  and 
none  should  be  written  Into  it  by  the  courts;  and  under  that  su- 
perintending power  the  Supreme  Court  has  jurisdiction,  by  its 
writ  of  certiorari,  to  compel  a  court  of  appeals  to  transfer  a  case 
to  it  in  which  such  court  has  rendered  an  opinion  in  which  it  re- 
fused to  follow  a  previous  decision  of  the  Supreme  Court.  [Fol- 
lowing State  ex  rel.  Curtis  v.*  Broaddus,  238  Mo.  189;  State  ex 
rel.  EiVans  v.  Broaddus,  245  Mo.  123;  and  State  ex  rel.  Iba  v. 
Ellison,  256  Mo.  644;  and  overruling  State  ex  rel.  v.  Smith,  101 
Mo.  174;  State  ex  rel.  v.  Bland,  168  Mo.  1;  State  ex  rel.  v. 
Smith,  173  Mo.  398;  State  ex  rel.  v.  Broaddus,  216  Mo.  336; 
Railroad  v.  Smith,  154  Mo.  300.]     lb. 


:  :  Harmony  in  Opinions.    The  provision  in  the 

constitutional  amendment  of  1884  declaring  that  "the  last  pre- 
vious rulings  of  the  Supreme  Court  on  any  question  of  law  or 
equity  shall,  in  all  cases,  be  controlling  authority  in  said  courts 
of  appeals,"  was  established  to  bring  about  uniformity  in  the 
rules  of  law  and  equity  in  all  the  appellate  courts  of  the  State. 
But  that  provision  does  not  mean  that  the  decisions  of  the 
courts  of  appeals  shall  conform  to  the  rules  of  the  Supreme 
Court  to  the  point  of  absolute  harmony,  in  the  very  language 
used  and  the  expressions  employed,  but  it  does  mean  that  har- 
mony should  exist  in  matters  of  real  substance.     lb. 


:  :  Ascertainment  of  Evidence  In  Case  Decided. 

Where  the  decision  of  a  court  of  appeals  is  brought  in  review 
by  a  writ  of  certiorari,  on  the  ground  that  said  court  has  re- 
fused to  follow  the  last  previous  ruling  of  the  Supreme  Court, 
what  the  evidence  was  in  the  case  decided  by  the  court  of 
appeals  will  be  ascertained  from  what  the  judges  thereof  say 
in  their  written  opinion  it  was,  and  not  from  an  examination 
of  the  record  and  abstract  in  that  case.    lb. 
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6.   : :  No  Substantial  Departure:  Loee  of  Time:  No 

Evidence  of  Value.  Nelson  prosecuted  a  suit  against  a  railway 
company  for  damages  for  personal  Injuries.  There  was  evi- 
dence that  he  was  a  common  laborer,  that  he  was  In  bed  three 
weeks,  that  he  was  unable  to  get  out  of  the  house  .  for  six 
weeks  and  that  when  he  later  secured  employment  he  had  to 
surrender  It  because  of  his  Inability,  because  of  said  Injuries,  to 
render  the  service,  and  relator  made  no  objection  to  the  testi- 
mony establishing  those  facts;  but  there  was  no  testimony  as 
to  what  wages,  If  any,  he  had  been  receiving  prior  to  his  In- 
juries, or  what  his  earning  capacity  had  been.  The  court  In- 
structed the  jury  that.  In  estimating  his  damages,  they  should 
consider,  among  other  things,  ''his  loss  of  time."  Held,  that 
he  was  entitled  at  least  to  nominal  damages  for  loss  of  time, 
and  as  defendant  neglected  to  ask  the  trial  court  to  confine  his 
recovery  for  loss  of  time  to  nominal  damages  It  could  not  com- 
plain of  the  Instruction,  and  a  decision  of  the  Court  of  Appeals 
holding  there  was  no  reversible  error  In  the  Instruction  under 
the  circumstances,  was  not  so  out  of  harmony  with  the  last 
previous  ruling  of  the  Supreme  Court  (or  Its  later  rulings)  as 
to  authorize  the  Supreme  Court  to  Interfere  with  said  decision 
by  Its  writ  of  certiorari. 

Held,  by  GRAVES,  J.,  dissenting,  with  whom  FARIS,  J.,  con- 
curs, that  the  ruling  of  the  Court  of  Appeals  Is  In  conflict 
with  decisions  suggested  by  relator  and  other  decisions, 
and  Its  record  therefore  should  be  quashed.  State  ex  reL  v. 
Reynolds,  19. 

6.  Certiorari:  Things  for  Review.  The  writ  of  certiorari  brings 
to  the  Supreme  Court  the  record  proper  of  the  case  begun  in 
the  trial  court;  and  that  being  before  the  court,  the  things  to 
be  determined  therefrom  are  whether  the  inferior  court  had 
jurisdiction;  or,  having  it.  abused  it;  or.  If  actlpg  within  Its 
jurisdiction,  the  case  could  not  be  reviewed  by  appeal  or  writ 
of  error.     State  ex  rel.  v.  Goodrich,  40. 

7.  :  Abuse  of  Jurisdiction:  Grading  Street.  Where  the  pe- 
tition of  the  city  filed  in  the  circuit  court  praying  for  the  ap- 
pointment of  commissioners  to  assess  whatever  damages  might 
be  sustained  by  owners  of  certain  abutting  lots  from  grading 
a  street,  is  drawn  in  substantial  compliance  with  the  municipal 
law  governing  such  procedure  and  contains  all  averments  neces- 
sary to  give  the  court  jurisdiction,  and  the  subsequent  pro- 
ceedings up  to  and  Including  the  appointment  of  the  commis- 
sioners (to  which  point  the  case  had  proceeded  when  the  writ 
of  certiorari  was  applied  for)  were  likewise  In  conformity 
to  the  statute,  there  has  been  no  such  abuse  of  jurisdiction  as 
to  authorize  the  Supreme  Court  to  Interfere  by  Its  writ  of 
certiorari,    lb. 

g.  :    Interlocutory   Order:    Grading    of   Street:    Commls- 

sfoners  to  Assess  Damages.  The  right  to  a  writ  of  certiorari 
must  be  based  upon  a  final  adjudication  of  the  matter  Involved. 
Where  the  cause  to  have  damages  assessed  to  abutting  prop- 
erty owners  caused  by  the  grading  of  a  street  had  proceeded 
no  further  In  the  trial  court  than  the  appointment  of  commis- 
sioners, the  order  appointing  them  was  not  a  final  determina- 
tion of  the  proceeding,  but  merely  interlocutory,  and  while 
no  appeal  or  writ  of  error  will  lie  therefrom,  It  will  not  suffice 
to  authorize  the  issuance  of  a  writ  of  certiorari,    lb. 


:  Substitute  for  Appeal:  Imprdving  Street:  Assessment 

of  Damages.     The  writ  of  certiorari  cannot  be  used  as  a  sub- 
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stitute  for  an  appeal  or  writ  of  error.  The  statute  provides  that. 
If  owners  of  property  abutting  on  the  street  to  be  graded,  are 
not  satisfied  with  the  assessment  of  damages  made  by  the  com- 
missioners, they  may  file  exceptions  thereto  and  have  a  trial 
by  jury,  and  If  not  satisfied  with  their  verdict  they  may  appeal; 
and  hence  the  writ  of  certiorari  should  not  be  used  to  with- 
draw the  case  from  the  consideration  of  the  trial  court  at  any 
Intermediate  stage  before  Judgment,  for  instance,  at  the  time 
the  commissioners  are  appointed.    lb. 

10.   :  Grading  Street:  Assessment  of  Damages:  Filing  Ordi- 

i nance.  The  fact  that  the  city,  when  it  brought  its  suit  to  have 
commissioners  appointed  to  assess  damages  to  owners  of  abut- 
ting lots  caused  by  grading  a  street,  did  not  file  with  the  circuit 
clerk  the  ordinance  authorizing  the  proceeding,  will  not  justify 
the  issuance  of  a  writ  of  certiorari^  The  ordinance  is  no  part 
of  the  record  proper.    lb.  / 

11.  Jurisdiction:  Transfer  of  Causes  from  Court  of  Appeals.  The 
Supreme  Court  has  jurisdiction  where  a  cause  has  been  trans- 
ferred to  it  by  a  court  of  appeals  on  the  groimd  that  its  decision 
.therein  is  in  confiict  with  a  prior  decision  of  another  court 
of  appeals,  although  the  court  of  appeals  in  the  cause  trans- 
ferred followed  the  last  previous  ruling  of  the  Supreme  Court 
Bussiere's  Admr.  v.  Sayman,  303. 

CRIMINAL  LAW. 

1.  Seduction:  Promise  of  Marriage:  Corroboration:  Circum- 
stances. In  a  trial  of  a  defendant  for  seduction  under  promise 
of  marriage  the  evidence  of  the  woman  ae  to  such  promise  must 
be  corroborated,  and  the  corroboration  may  be  by  circumstances, 
but  the  proof  of  such  circumstances  must  come  from  witnesses 
other  than  the  woman.    State  v.  Long,  199. 


:  :  :  By  a  Discredited  Witness.  Testi- 
mony by  prosecutrix's  father  that,  three  or  four  weeks  after 
what  she  testifies  wae  a  promise  of  marriage,  he  accused  defend- 
ant of  having  seduced  his  daughter,  that  he  at  first  denied  it, 
but  afterwards  stated  that  he  did  promise  to  marry  her  and 
would  keep  his  promise,  is  testimony  corroborative  of  her  evi- 
dence of  the  promise,  and  having  been  believed  by  the  jury  and 
their  verdict  approved  by  the  trial  judge  it  prevents  the  Supreme 
Court  from  setting  aside  the  verdict  on  the  assignment  that 
there  was  no  corroboration  of  prosecurtix's  evidence  of  the 
promise,  although  the  reputation  of  such  father  for  truth  and 
veracity  was  demolished  by  his  neighbors,  and  defendant  de- 
nied the  admission  and  his  denial  was  corroborated  by  another 
witness  who  heard  the  conversation  between  him  and  the  father, 
lb. 

Seduction:  Prior  Pregnancy:  Physician:  Waiver  of  Statutory 
Privilege.  The  State,  on  the  theory  that  to  disprove  pregnancy 
of  prosecutrix  in  November  and  December  of  1908  tended  to 
prove  virtue  and  chastity  on  August  22,  1909,  the  time  of  the 
alleged  seduction,  with  the  consent  of  prosecutrix  showed  a 
given  physical  condition,  namely,  "womb  trouble,"  by  her  (the 
patient),  her  mother  and  one  of  the  physicians  who  treated 
her  in  December.  She  and  her  mother  also  testified  that  the 
.other  two  physicians  who  treated  her  in  November  pronounced 
the  ailment  "womb  trouble"  and  that  the  third  physician  treated 
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her  for  the  same  trouble.  Held,  that.  If  there  existed  a  statutory 
privilege  In  favor  of  the  State  or  In  favor  of  the  prosecutrix 
to  close  the  mouth  of  the  two  physicians  who  treated  her 
in  November,  It  was  waived  by  her  testimony  and  by  the 
State's  calling  forth  with  her  consent  the  testimony  of  the 
physician  who  treated  her  in  December,  and  having  been  once 
waived  it  continued  waived  throughout  the  trial,  and  the  court 
erred  in  refusing  to  permit  the  defendant  to  show  by  the  other 
two  physicians  that  what  the  State's  witnesses  pronounced 
**womb  trouble"  was  in  fact  pregnancy.  If  several  physicians 
treat  a  patient  for  the  same  trouble,  and  the  veil  of  secrecy 
is  raised  as  to  one  of  them,  by  the  patient  or  with  her  consent, 
it  is  waived  as  to  all,  whether  they  treated  her  at  the  same  time 
or  a  month  or  so  apart.    State  v.  Long,  199. 

4.  :  :  :  :  Material:  Rebuttal:  Es- 
toppel. And  whether  or  not  such  testimony  was  material,  it 
was  prejudicial  to  defendant,  and  having  be^n  called  forth  by  the 
State  for  the  purpose  of  showing  that  the  prosecutrix  was  a 
virtuous  woman  at  the  time  she  testifies  she  was  seduced  by 
defendant,  he  ought  to  be  permitted  to  rebut  it  by  showing  she 
was  pregnant  eight  or  nine  months  prior  thereto.  If  evidence 
is  harmful  and  prejudicial,  even  if  not  material.  It  can  be 
rebutted,  and  the  party  introducing  it  is  estopped  from  object- 
ing to  rebuttal  testimony.     lb. 

5.  :  :  :  :  Contrad'ctory  of  Prose- 
cutrix. Where  the  State  by  its  conduct  raises  the  veil  of  secrecy 
from  one  physician  who  treated  her  and  thereby  raises  the  veil 
from  two  others  who  treated  her  about  the  same  time  for  the 
same  ailment,  and  prosecutrix  testifies  that  she  had  never  Icnown 
any  man  prior  to  the  time  of  the  alleged  seduction,  it  is  error 
to  refuse  to  permit  the  two  physicians  to  testify  for  defendant 

•   the  her  ailment  was  pregnancy.    lb. 

CUSTODIA  LEGIS. 

1.  Laches:  Lapse  of  Time  Without  Action.  Where  the  surviving 
partner  as  administrator  of  an  insolvent  partnership,  after  hav- 
ing made  two  annual  settlements,  made  an  assignment  of  all 
the  partnership  assets  for  benefit  of  creditors,  including  an 
inventoried  Interest  in  land,  whose  title  stood  of  record  in 
the  name  of  the  deceased  partner,  and  said  administrator  was 
thereafter  removed,  and  the  assignee  brought  partition  suit  in 
the  circuit  court  and  had  the  land  sold  to  a  purchaser,  who  in 
turn  sold  it,  by  parcels,  to  the  various  defendants,  who  have 
put  valuable  improvements  thereon  and  paid  the  taxes,  a  suit 
to  quiet  title  brought  by  an  administrator  de  bonis  non  ap- 
pointed twenty-two  years  after  said  surviving  partner  was  re- 
moved and  brought  on  the  theory  that  the  circuit  court  had  no 
jurisdiction  of  said  assignment  proceedings  or  the  partition 
suit  and  the  sale  and  deed  were  in  consequence  void,  and 
brought  after  all  creditors  are  dead  or  their  claims  barred  and 
hence  for  the  benefit  of  the  heirs  of  the  deceased  partner  who 
for  twenty-five  years  have  been  aui  juris,  should  be  held  to  be 
barred  by  laches  on  the  ground  of  neglect,  unless  to  so  hold 
would  be  to  contravene  some  stubborn  and  controlling  principle 
of  law — for  Instance,  that  the  doctrine  of  laches  has  all  along 
been  suspended  by  lis  pendens  or  custodia  legis. 
Held,  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  assignment  was  void,  and  the  assignee  a 
mere  intermeddler,  by  whose  wrongful  acts  the  property 
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was  diverted  from  its  legal  channels,  and  the  doctrine  ot 
laches  cannot  be  invoked  by  a  wrongdoer  against  those 
upon  whom  the  law  places  no  legal  duty  to  move  in  the 
matter.    Troll  v.  St  Louis,  626. 

2.  Limitations:  Based  on  Void  Deed.  Though  defendant's  pos- 
session began  under  a  void  deed,  void  because  bottomed  on 
a  void  judgment,  yet  the  actual,  uninterrupted,  peaceable  and 
adverse  possession  of  the  land  by  him  during  the  period  of 
time  prescribed  by  the  statute,  under  claim  of  right,  gives  him 
the  title — unless  limitation  is  suspended  by  lis  pendens  or 
ciistodia  legis.    lb. 

3.  Title  to  Partnership  Real  Estate:   Suspension  of  Laches  and 
Limitations.     The  legal  title  to  an  aliquot  part  of  real  estate 
was  in  Dickson,  who  died,  and  his  surviving  partner,  as  admin- 
istrator, inventoried  the  land  as  an  asset  of  the  partnership, 
and  thereafter  sold  it,  by  general  assignment  for  the  benefit 
of  creditors,  and  in  pursuance  to  a  void  proceeding  in  partition 
in  the  circuit  court  brought  by  such  assignee    (void  because 
the  court  was  without  jurisdiction),  the  property  was  sold  and 
under  a  deed  by  the  commissioner  defendants  entered  into  pos- 
session and  have  been  in  possession  for  many  years.     Held, 
that  neither  the  land  nor  its  legal  or  equitable  title  was  in 
custody  of  the  probate  court  or  the  administrator;   and  hence 
neither  the  defense  of  laches  nor  of  limitations  to  a  subsequent 
administrator's   right  to   recover  the   land   was   suspended   by 
the  supposed  fact  of  custodia  legis.    Custodia  legis  involves  the 
actual  domination  over  some  objective  thing  by  the  court     It 
is  that  custody  only  which  an  officer  has  the  right  to  assume 
over  property  by  virtue  of  legal  process.     It  does  not  include 
the  mere  controverted  right  to  possession,  but  it  must  be  the 
actual  possession  itself  in  the  officer;    and   though  land  pur- 
chased by  partnership  funds  be  treated  in  equity  as  personal 
property,   and   where   the   legal   title   is  vested   in   a   deceased 
partner,  the  equitable  title  is  in  the  surviving  partner,  yet  to 
obtain  the  legal  title  that  partner  (or  his  assignee)  must  enter 
a  court  of  equity,  and  not  the  probate  court;   and,  hence  the 
theory  that  the  property,  for  a  long  time  in  the  actual  adverse 
possession   of   defendants  who  have   improved   it,   was   in  the 
custody  of  the  probate  court  or  the  administrator,  will  not  avail 
to  suspend  or  supplant  the  defense  of  laches  or  of  limitations. 
Beldy  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  surviving  partner,  upon   the  death  of  the 
partner  to  whom  land  bought  with  partnership  funds  had 
been  conveyed,  at  once,  upon  his  appointment  and  quali- 
fication as  administrator  of  the  partnership  estate,  acquired 
the  title  and  possession  of  said  land,  and  upon  his  removal 
the  title  and  the  possession  (the  res)  thereafter  until  the 
appointment  of  an   administrator  de   bonis  non,   were   in 
custodia  legis  and  remained  in  possession  of  the  probate 
court,  notwithstanding  the  illegal  attempt,  after  the  gen- 
eral assignment  for  creditors,  to  transfer  the  whole  matter 
of  administering  the  'estate  to  the  circuit  court;   and  the 
title  (whether   legal    or  equitable)  and  the  possession  (an 
administration  in  the  probate    court    being  a  proceeding 
in  rem)  being  in  custodia  legis,  limitations  did  not  begin 
to  run  in  favor  of  those  who  entered  into  actual  adverse 
possession  under  the  void  partition  deed  until  the  appoint- 
ment of  the  administrator  de  bonis  nan,    lb. 
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4.  Partnership  Land:  Personalty  or  Realty:  Limitations  and 
Laches.  Conceding  that  partnership  land,  of  which  the  deceased 
partner  held  the  legal  title,  wae,  for  liquidation  and  winding 
up  purposes  personal  property  and  constructively  in  the  pos- 
session of  the  probate  court's  administrator  by  virtue  of  that 
court's  jurisdiction,  it  was  still  real  estate  for  the  purpose  of 
the  application  of  the  Statute  of  Limitations  and  the  doctrines 
of  laches.  The  administrator's  equitable  title  may  be  lost  by 
limitations  by  actual  adverse  possession  or  by  laches,  just  as 
may  the  legal  title.  Actual  possession  is  the  live  element  both 
of  limitations  and  custodia  legis,  and  no  property  can  be  said 
to  be  in  custodia  legis  which  Is  in  the  actual  possession  of  an 
adverse  claimant.  [WOODSON  and  BOND,  JJ.,  dissenUng  in 
an  opinion  by  WOODSON,  J.]    Troll  v.  St  Louis,  626. 

DAMAGES. 

1.  Adoption  of  Statute:  Is  Adoption  of  Procedure.  Where  the 
charter  authorized  the  city  to  proceed  under  ordinance  to  have 
damages  assessed  for  a  public  improvement  or  by  ordinance 
to  adopt  for  that  purpose  the  condemnation  statutes  of  the 
State,  and  the  city  by  ordinance  adopted  those  statutes,  such 
parts  of  the  procedure  prescribed  by  such  statutes  as  were 
applicable  were  likewise  adopted.    State  ex  rel.  v.  Goodrich,  40. 

2.  Recovery  for  Value  of  Land  Sold:  Accounting  for  Considera- 
tion. In  a  suit  for  the  value  of  land  appropriated  by  a  rail- 
way company,  which  is  a  mere  substitute  for  ejectment  for  the 
land  itself,  the  plaintiffs  cannot  recover  without  accounting  to 
the  defendant  for  the  money  paid  to  their  ancestor  for  a  deed, 
made  by  her,  alleged  to  be  void  because  she  was  at  the  time 
a  married  woman  and  there  were  such  irregularities  in  her 
acknowledgment  as  it  is  alleged  rendered  the  deed  invalid. 
Rivard  v.  Railroad,  135. 

8.  Limitations:  Suit  for  Value  of  Land  Appropriated  by  Railroad: 
When  Cause  of  Action  Accrued:  Life  Estate.  Held,  by 
LAMM,  C.  J.,  in  a  concurring  opinion,  in  which  a  majority  of 
the  judges  concur,  that,  it  being  settled  doctrine  that  a  party 
whose  land  has  been  appropriated  by  a  railroad  company  for 
^ttcm-public  purposes,  is,  for  reasons  of  estoppel,  not  entitled 
to  recover  the  possession  of  the  land  by  ejectment  or  by  any 
possessory  action,  but  his  remedy  is  for  the  value  of  the  land 
wrongfully  appropriated,  the  cause  of  action  of  a  married 
female  owner  who  had  previously  by  a  defective  deed  conveyed 
it,  to  recover  such  value,  accrued,  if  at  all,  when  the  railway 
-  company  openly,  obviously,  entirely  and  wrongfully  appropriated 
it,  and  it  accrued  to  her  heirs,  if  at  all,  upon  her  death,  even 
though  it  was  thereafter  burdened  by  a  curtesy  in  favor  of 
their  father;  and  hence  as  she  died  in  1877,  a  suit  brought  by 
such  heirs  within  ten  years  after  the  father's  death  in  1899, 
wae  barred  by  delay.  In  such  case  the  question  of  the  right  to 
possession  and  when  a  possessory  right  accrued  to  the  heirs 
is  not  involved,  but  is  entirely  out  of  the  case.    lb. 

4.  Rented  Engines:  Injury.  Expenses  incurred  in  repair- 
ing the  rented  engines  are  incidental  to  the  contract 
of  lease.  If  they  were  suitable  for  the  work  for  which  thejr 
were  rented  and  would  perform  that  work  by  proper  manage- 
ment, and  the  renter  caused  the  injuries  thereto  by  bad 
management,  the  owner  is  entitled  to  recover  the  costs  of  re* 
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pairing  them,  along  with  the  rents;  if  they  were  never  suitable 
for  eaid  work  and  the  expenditures  were  made  by  the  owner 
In  an  attempt  to  make  them  suitable,  the  owner  cannot  re- 
cover for  such  expenses  or  the  rents;  and  if  said  engines  were 
not  suitable  for  the  work  and  were  not  of  the  character  con- 
tracted for,  and  the  renter  in  good  faith  expended  money  in 
trying  to  bring  them  to  a  suitable  condition,  he  is  entitled  to 
recover,  upon  a  counterclaim,  not  only  the  amount  reasonably 
expended  in  so  doing,  but  loss  caused  by  delay  due  to  their 
defective  condition. 

Held  by  ORAVES  and  FARIS,  JJ..  concurring  in  an  ODinion  by 
BLAIR,  C,  that  the  jury  having  found  against  defendant 
on  the  issue  as  to  the  condition  of  the  engines  at  the  place 
of  delivery,  the  owner  was  entitled  to  recover  for  ex- 
penses caused  in  restoring  the  engines  to  such  condition, 
and  the  renter  is  not  entitled  to  recover  any  expenses  made 
by  him  in  repairing  the  injuries  due  to  misuse  by  his 
employees  or  any  damages  resulting  in  delay  in  the  con- 
struction work  for  which  the  engines  were  rented.  Iron  ft 
Equip.  Co.  V.  Smith,  226. 

DEBT  IN  LIEU  OP  WARRANT.    See  Drainage  District. 

DEFINITION. 

Laches.  The  word  laches  at  its  root  means  laxness,  negligence, 
neglect  Laches  consists  in  not  doing  something  which  a  party 
might  do  and  might  reasonably  be  expected  to  do  in  the  vindica- 
tion of  his  right  It  does  not  rise  to  the  rounded  dignity  of 
estoppel,  and  yet  in  its  equitable  application  it  borrows  from 
the  doctrine  of  estoppel.    Troll  v.  St  Louis,  626. 

DEMURRER. 

1.  Appellate  Practice:  Demurrer  to  Evidence.  Where  defendant's 
only  contention  on  appeal  is  that  plaintifP  did  not  make  out 
a  case  on  the  facts  for  the  jury,  the  soundness  of  that  position 
must  be  measured  by  the  stiff  general  rule  that  on  demurrer  a 
defendant's  ti'stimony,  where  contradicted,  is  taken  as  false, 
and  a  plaintiff's  (where  not  self-evidently  pe^ured  or  opposed 
to  the  physical  facte)  is  taken  as  true.  Contradictions  between 
witnesses  or  self-contradictions,  together  with  the  credibility 
of  the  witnesses  and  the  weight  due  their  testimony,  are  all  for 
the  jury,  nut  the  court  The  court  must  allow  to  a  plaintiff's 
case  on  defendant's  demurrer  the  benefit  of  every  reasonable 
inference  o£  fact  arising  on  all  the  proof.  Williams  v.  Rail- 
road, 87. 

2.  : :  Admission.    The  party  demurring  admits  the 

truth  of  the  testimony  to  which  he  demurs,  and  also  those 
conclusions  of  fact  which  a  jury  may  fairly  draw  from  that 
testimony.  Forced  and  violent  Inferences  he  does  not  admit, 
but  the  testimony  is  taken  most  strongly  against  him,  and  such 
conclusions  as  a  jury  might  justifiably  draw,  the  court  on  appeal 
ought  to  draw.    lb. 

DISMISSAL  OF  SUIT.    See  Actions. 
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DIVORCE. 


Fraudulent:  Equitable  Relief:  Unconstitutional  Stat- 
ute. The  Constitution  has  expressly  conferred  equitable 
powers  on  the  courts  and  vests  the  circuit  courts  with  original 
Jurisdiction  in  all  civil  cases  not  otherwise  provided  for;  and 
if  Sec.  2381,  R.  S.  1909,  forbidding  a  petition  for  the  review 
of  a  Judgment  for  divorce,  was  intended  to  prohibit  a  court  of 
equity  from  setting  aside  a  decree  obtained  by  positive  frauds 
upon  the  circuit  court  granting  it,  it  is  unconstitutional,  in  that 
it  would  be  an  unreasonable  attempt  to  shear  the  courts  of 
their  constitutional  powers.    Dorrance  v.  Dorrance,  317. 


:  Suit  to  Annul:  And  for  Maintenance:   Misjoinder  of 

Causes.  An  objection  that  separate  causes  of  action  have  been 
improperly  Joined  in  the  one  petition  should  be  raised  either 
by  demurrer  or  answer,  and  cannot  be  raised  for  the  first  time 
on  appeal.  So  that  where  a  wife  brings  suit  to  have  a  Judgment 
for  divorce  set  aside  on  the  ground  that  it  was  obtained  by 
fraud,  an  objection,  made  for  the  first  time  on  appeal,  that 
the  trial  court  possessed  no  jurisdiction  of  a  second  count  in 
the  petition  asking  for  an  allowance  for  maintenance,  for  the 
reason  that  a  statutory  action  for  maintenance  cannot  be  in- 
termingled or  joined  with  an  equitable  action  to  set  aside  a 
Judgment  for  divorce  fraudulently  obtained,  must  be  considered 
waived.  Jurisdiction  of  equitable  actions  is  expressly  con- 
ferred upon  circuit  courts  by  both  the  Code  and  the  Ccmsti- 
tution,  and  Jurisdiction  Of  an  action  of  a  married  woman  for 
maintenance  is  expressly  conferred  on  such  courts  by  statute, 
and  the  statutes  provide  that  an  objection  that  several  causes 
of  action  have  been  improperly  united  in  the  petition  shall 
be  raised  either  by  demurrer  or  answer,  and  if  not  so  raised 
shall  be  deemed  waived.    lb. 


3.   :    Maintenance  of  Wife  Ad  Interim.     Where  the  circuit 

court  has  set  aside  a  Judgment  for  divorce  obtained  by  a 
husband  against  his  wife  and  restored  her  to  all  the  marital 
rights  which  she  enjoyed  before  such  divorce  was  granted, 
the  court  has  power  to  grant  her  an  allowance  for  mainte- 
nance between  the  time  the  fraudulent  divorce  was  obtained 
and  the  time  it  was  set  aside,  upon  a  timely  application  there- 
for. Such  an  allowance  will  not  be  denied  on  the  ground 
that  between  such  dates  she  was  not  his  wife.    lb. 

4.  ■  :  Allowance  of  Attorney's  Fee  for  Prosecuting  Suit  tol 
Annul.  The  circuit  court  may  properly  allow  to  the  wif6  at- 
torney's fee  for  services  rendered  by  such  attorney  in  prose- 
cuting her  suit  to  annul  the  judgment  for  divorce  obtained  by 
her  husband's  fraud,  on  the  ground  that,  both  by  statute  and 
the  common  law,  the  husband  is  compelled  to  pay  for  the 
necessaries  of  the  wife.    lb. 

5.   :  Allowance  of  Attorney's  Fee  for  Suit  for  Maintenance. 

And  likewise  the  circuit  court  may  allow  to  the  wife  an  at- 
torney's fee  for  services  rendered  by  the  attorney  for  prose- 
cuting an  allowance  for  the  maintenance  of  the  deserted  wife 
between  the  time  a  divorce  was  fraudulently  obtained  by  her 
husband  and  the  date  such  fraudulent  judgment  was  set  aside, 
on  the  ground  that  the  unlawful  conduct  of  the  husband  has 
rendered  necessary  an  action  for  her  separate  support.  But 
that  holding  Is  not  to  be  understood  as  referring  to  an  allow- 
ance of  Fuit  n^nney  pendente  lite  in  an  action  by  the  wife  for 
maintenance.    lb. 
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DRAINAGE  DISTRICTS. 

1.  Organization:  Collateral  Attack.  The  legality  of  the  organiza- 
tion of  a  drainage  district,  being  a  municipal  corporation,  can- 
not be  collaterally  attacked,  nor  even  inquired  into  at  the  suit 
of  an  individual.    Barnes  y.  Construction  Co.,  176. 

2.  Inaccuracies  In  Survey:  Cured  by  Resurvey,  etc.  In- 
sufficiency or  inaccuracy  of  the  first  survey  of  a  proposed  ditch,, 
and  invalidity  of  a  Judgment  entered  by  the  county  court 
ordering  the  ditch  constructed  and  attempting  to  condemn  the 
right  of  way  for  the  ditch,  may  be  cured  by  a  proper  judgment 
subsequently  rendered  and  a  resurvey  in  pursuance  thereto, 
lb. 

8.  Notice:  Sufficiency:  To  Dead  Man.  A  notice  of 
the  organization  of  a  drainage  district  directed  to  the  persona 
whose  names  are  returned  by  the  viewers  and  generally  to  all 
other  persons  owning  lands  to  be  affected  by  the  construction 
of  the  proposed  ditch,  in  the  language  of  the  statute,  when 
properly  published,  is  due  process  of  law  and  gives  the  court 
jurisdiction  over  the  owners  of  all  land  in  the  district,  though 
one  of  the  names  returned  by  the  viewers  was  that  of  a  dead 
man.  Especially  is  such  notice  sufficient  where  the  lands 
alleged  to  belong  to  said  deceased  person  were  divested  out 
of  him  in  his  lifetime  and  vested  in  other  persons.    lb. 

4.  Construction  of  Ditch:  Break  in  Survey:  Injunction. 
A  break  or  lack  of  continuity  in  the  survey  of  the  land  con- 
demned for  a  drainage  district,  whereby  a  strip  of  land  twenty 
feet  wide  on  the  boundary  of  the  right  of  way  and  narrowing 
to  a  point  at  the  center  of  the  right  of  way,  and  the  fact  that 
at  another  point,  for  a  distance  of  200  feet,  the  right  of  way 
is  150  feet  wide,  Instead  of  100  feet,  as  claimed  by  the  con- 
tractor in  his  answer,  are  not  defects  of  such  a  serious  char- 
acter as  to  justify  an  injunction  restraining  the  construction 
of  the  ditch,  since  if  the  final  report  of  the  commissioners  and 
engineer  appointed  to  survey  and  locate  the  right  of  way  is 
correct  the  judgment  entered  by  the  coanty  court  can  be 
amended  nunc  pro  tunc,  and  the  right  of  injunction  is  a  matter 
of  grace  rather  than  of  right,  and  If  there  is  a  fragment  of 
land  which  has  not  been  condemned  over  which  defendants  are 
about  to  corstruct  the  ditch  the-  owner  is  entitled  under  the 
statute  to  maintain  a  suit  for  damages  therefor  after  the  ditch 
has  been  constructed.     lb. 

5.  Insolvency:  Additional  Lands  and  Levy:  injunction. 
A  drainage  district  may  sue  and  be  sued,  and  express  power 
is  conferred  upon  the  county  court  to  levy  taxes  to  pay  the  ex- 
penses of  condemning  or  purchasing  such  additional  lands  as 
the  district  may  need  for  a  right  of  way  for  its  ditches,  and 
therefore  the  district  cannot  be  considered  Insolvent    lb. 

6.  Additional  Notice:  Invalidity  of  First.  By  causing 
to  be  issued  and  published  a  new  notice  to  landowners,  the 
county  court  did  not  nullify  a  previous  notice  regular  in  all 
respects,  nor  were  the  landowners  released  by  the  additional 
notice  which  need  not  have"  been  given,  nor  did  the  county 
court  lose  its  jurisdiction  over  those  who  were  served  with  the 
first  notice.    lb. 

7.  Construction  of  Ditch:  Injunction:  Injury  to  Lands: 
Appeal.    In  the  trial  of  an  Injunction  suit  to  restrain  the  con- 
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tractor  from  constructing  a  drainage  ditch  it  is  not  proper  to 
permit  the  plaintiffs  to  prove  that  their  lands  will  be  injured  by 
the  construction  of  the  proposed  ditch.  The  statutes  haye 
confided  the  power  to  pass  upon  such  a  question  to  the  county 
court,  and  while  no  appeal  from  its  decision  has  been  provided, 
the  Legislature  alone  can  provide  for  appeals.  Barnes  v.  Con- 
struction Co.,  175. 

8.  Notice:  Delay  in  Publication.  A  delay  of  two  months 
after  the  finding  of  the  final  report  of  the  viewers  and  engineer 
in  publishing  the  notice  to  landowners  of  the  ditch  to  be  con- 
structed and  the  lands  to  be  affected,  did  not  render  such 
notice  invalid,  in  the  absence  of  any  showing  of  a  change  of 
ownership  in  the  lands  between  the  time  t-he  report  was  filed 
and  the  publication  was  made.  The  delay  did  not  deprive  the 
county  court  of  Jurisdiction.  The  publication  of  the  report 
in  such  cases  is  very  similar  to  an  order  of  publication  to  a 
non-resident,  upon  an  affidavit,  under  the  general  practice  act; 
aitd,  besides.  Sec.  2119,  R.  S.  1909,  declaring  that  a  ''judgment 
shall  not  be  impaired  or  in  any  way  affected  by  reason  of  any 
default  or  negligence  of  any  clerk  or  officer  of  the  court,  by 
which  neither  party  shall  have  been  prejudiced,"  is  to  be  ap- 
plied in  an  injunction  suit  to  restrain  the  construction  of  the 
drainage  district,  which  In  effect  is  a  collateral  attack  upon 
the  judgment  of  the  county  court    lb. 

9.   :        Publication:        Affidavit       Sworn       to        Before 

Publication.  The  fact  that  the  affidavit  of  publication  of  the 
notice  was  sworn  to  before  the  notice  was  published  will  not 
authorize  a  judgment  to  enjoin  the  construction  of  the  drain- 
age ditch,  where  the  county  court  made  a  specific  finding  that 
due  and  legal  notice  had  been  given  to  all  persons  owning 
land  in  the  drainage  district  except  those  who  had  voluntarily 
entered  their  appearance.     lb. 

10.  Splitting  Cause  of  Action:  Manifested  by  Petition:  Dennurrer. 
If  there  has  been  a  splitting  of  the  cause  of  action  it  must 
be  manifested  by  the  petition,  if  the  only  other  pleading  is  a 
demurrer  to  the  petition  charging  that  it  does  not  state  a  cause 
of  action.  Where  the  petition  ehows  that  the  action  is  one  for 
debt  in  the  amount  of  certain  warrants  issued  without  authority 
of  law  by  a  drainage  district  for  the  construction  of  a  levee 
therein,  and  not  a  suit  on  the  warrants  themselves.  In  order 
to  justify  a  holding  that  there  were  other  outstanding  warrants 
of  the  same  character  and  that  in  consequence  plaintiff  has 
split  his  cause  of  action,  the  fact  that  there  were  other  out- 
standing warrants  unpaid  must  be  manifested  by  the  petition 
jtself  in  the  face  of  a  demurrer  thereto  charging  that  it  does 
not  state  a  cause  of  action,  even  though  it  can  be  gathered 
from  the  bill  that  there  had  been  other  outstanding  warrscnts. 
Wilson  V.  Drainage  Dist,  266. 

11.  Assignment  of  Cause  of  Action:  Estoppel.  One  cannot  aid 
in  the  prosecution  of  a  claim  by  another  without  estopping  him- 
self from  setting  up  a  claim  to  the  same  thing.  Where  suit 
is  brought  by  the  assignee  of  warrants  issued  by  a  drainage 
district  which  had  never  been  legally  organized,  not  upon  the 
warrants  themselves,  but  for  debt  in  the  amount  of  the  war- 
rants, and  upon  the  assign ee's  death  the  assignor  is  substituted 
as  his  administrator  and  as  such  prosecutes  the  suit,  whether 
or  not  the  assignment  of  the  warrants  was  in  law  an  assign- 
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ment  of  the  cause  of  action  is  wholly  immaterial,  for  the  as- 
signor could  never  prosecute  a  suit  on  the  warrants,  and  there 
is  no  danger  that  the  district  will  twice  have  to  pay  the  amount 
thereof.  In  addition,  the  action  of  the  assignor  in  coming 
into  and  prosecuting  the  suit  brought  by  the  assignee  is  of 
itself  an  acknowledgment  of  a  valid  assignment  of  the  cause 
of  action.    lb. 

12.  Corporations:  Drainage  District:  Reorganization:  Debts.  Mu- 
nicipal corporations  do  not  extinguish  their  debts  by  merely 
changing  their  names  or  reorganizing  under  new  charters;  and 
a  drainage  and  levee  district  organized  under  the  laws  of  this 
State  to  construct  ditches  and  levees  to  drain  the  lands  therein 
is  a  municipal  corporation.  And  where  an  attempted  organiza- 
tion of  a  drainage  district  has  been  adjudged  to  be  illegal 
(because  one  of  the  commissioners  appointed  to  lay  out  and 
construct  the  work  was  not  distinterested  and  competent),  and 
thereafter  a  new  corporation  is  legally  organized  to  conserve 
the  same  purposes  for  the  same  landowners  and  pertaining  to 
the  same  territory,  and  utilizes  the  same  franchises  to  the 
same  end  as  its  predecessor,  and  appropriates  and  uses  the 
ditches  and  levees  constructed  by  it,  the  new  corporation  is 
liable  for  the  debts  incurred  in  said  construction.    lb. 

13.  liiegaliy  Organized:  De  Facto  Corporation  During  Appeal: 
Debts.  A  petition  was  presented  to  the  county  court  praying 
for  the  organisation  of  a  drainage  and  levee  district  The 
county  court  granted  the  prayer,  and  appointed  three  persons 
to  lay  out  and  construct  the  work.  They  made  a  report,  chang- 
ing the  proposed  boundary,  excluding  the  lands  of  one  of 
them,  assessing  the  total  damages  and  total  benefits,  and  ap- 
portioning them  against  the  lands.  The  county  court  over- 
ruled exceptions  to  the  report,  approved  it,  entered  judgment 
establishing  the  district  and  declared  it  to  be  a  body  corporate. 
On  appeal  to  the  circuit  court  and  to  the  Supreme  Court  it  was 
adjudged  that  one  of  the  commissioners  was  not  "competent," 
and  the  cause  was  remanded  to  the  county  court  "to  be  by 
it  taken  up  and  tried  as  if  the  original  petition  were  presented 
to  it  for  the  first  time,  and  to  proceed  with  the  cause  with- 
out regard  to  anything  that  has  heretofore  been  done  in  the 
cause."  Pending  the  appeal  the  three  commissioners  proceeded 
to  let  contracts  for  the  construction  of  the  levees,  and  upon 
their  completion  issued  warrants  in  payment  for  the  work, 
some  of  which  are  held  by  plaintiff,  who  had  constructed  twelve 
miles  of  a  levee.  After  the  adjudication  in  the  Supreme  Court 
the  county  court  took  up  and  heard  the  original  petition  filed 
in  the  cause,  found  the  establishment  of  the  district  to  be 
necessary,  appointed  commissioners,  modified  and  approved  their 
report,  and  entered  judgment  declaring  the  district  organized, 
incorporating  the  same  territory  and  the  same  inhabitants  under 
the  same  statutes.  The  new  district  appropriated  the  twelve 
miles  of  levee  constructed  by  plaintiff,  and  remitted  the  original 
cost  thereof  to  the  landowners  and  credited  the  amount  thereof 
on  their  assessments,  and  plaintiff  sues  as  for  debt,  for  the 
amount  of  the  warrants,  but  not  on  the  warrants  themselves. 

"^  Heldf  that  during  the  pendency  of  the  appeal  the  original  at- 
tempted organization  was  a  de  facto  corporation,  and  the  new, 
having  succeeded  to  all  franchises  and  rights  of  the  old,  is 
liable  for  its  debts.    lb. 

14.  :     Appropriation     of     Levee.       Under     the    statutes 

governing  drainage  and  reclamation  of  overflow  lands  (which 
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are  by  Sec.  6573,  R.  S.  1909,  to  be  liberally  construed)  a  drain- 
age and  levee  district,  regularly  and  legally  organized,  has 
power  to  appropriate  an  existing  levee  constructed  under  the 
authority  ot  a  de  facto  district  whose  organization  was  not 
legal  because  the  statutes  had  not  been  followed  and  to  whose 
purposes  and  franchises  it  has  succeeded,  and  to  incorporate 
such  levee  into  its  own  system  of  levees  and  ditches.  WiUon  v. 
Drainage  Dist,  266. 

15.  :  :  Estoppel:  Debts.  Estoppel  can  be  suc- 
cessfully invoked  against  a  municipal  corporation  which  acts 
within  the  scope  of  its  statutory  authority.  Where  it  enters 
into  a  contract,  or  becomes  obligated- to  another  by  operation 
of  law,  within  powers  conferred  upon  it  by  statute,  it  Is  es- 
topped to  deny  the  binding  force  and  e^ect  of  such  contract 
or  obligation  to  the  same  extent  as  would  an  individual.     lb. 

DRAMSHOP  LICENSE.     See  Local  Option   Election. 

ENCUMBRANCE. 

Condemnation  Ordinance.  Whether  or  not  the  enactment  of  an 
ordinance  requiring  a  street  to  be  widened  creates  an  encum- 
brance upon  the  abutting  land  to  be  taken  for  such  public 
purpose  before  any  suit  or  other  proceeding  is  instituted  to 
effect  such  condemnation,  the  repeal  of  the  ordinance  does 
not  violate  a  contract  between  the  city  and  the  owner  of  such 
abutting  land  or  invade  any  of  his  constitutional  rights,  for 
the  repeal  of  the  ordinance  removes  such  a  cloud  or  encumbrance 
if  one  is  created  by  it     St.  Louis  v.  C.  B.  C,  541. 

ESTOPPEL. 

1.  Available  Though  not  Pleaded.  Where  the  basis  of  the  de- 
fense of  estoppel  appears  in  the  agreed  statement  of  facts 
which  plaintiffs  offered  in  evidence  as  the  ground  of  their 
right  to  recover,  estoppel  is  available  against  them  without 
being  specially  pleaded.     Rivard  v.  Railroad,  135. 

2.  Assignment  of  Cause  of  Action.  One  cannot  aid  in  the  prosecu- 
tion of  a  claim  by  another  without  estopping  himself  from 
setting  up  a  claim  to  the  same  thing.  Where  suit  is  brought 
by  the  assignee  of  warrants  issued  by  a  drainage  district  which 
had  never  been  legally  organized,  not  upon  the  warrants  them- 
selves, but  for  debt  in  the  amount  of  the  warrants,  and  upon 
the  assignee's  death  the  assignor  is  substituted  as  his  admin- 
istrator and  as  such  prosecutes  the  suit,  whether  or  not  the 
assignment  of  the  warrants  was  in  law  an  assignment  of  the 
cause  of  action  is  wholly  immaterial,  for  the  assignor  could 
never  prosecute  a  suit  on  the  warrants,  and  there  is  no  danger 
that  the  district  will  twice  have  to  pay  the  anfC>unt  thereof. 
In  addition,  the  action  of  the  assignor  in  coming  into  and 
prosecuting  the  suit  brought  by  the  assignee  is  of  itself  an 
acknowledgment  of  a  valid  assignment  of  the  cause  of  action. 
Wilson  V.  Drainage  District,  266. 

3.  Municipal  Corporations:  Debts.  Estoppel  can  be  successfully 
invoked  against  a  municipal  corporation  which  acts  within  the 
scope  of  its  statutory  authority.  Where  it  enters  into  a  con- 
tract, or  becomes  obligated  to  another  by  operation  of  law, 
within  powers  conferred  upon  it  by  statute,  it  is  estopped  to 
deny  the  binding  force  and  effect  of  such  contract  or  obligatioa 
to  the  same  extent  as  would  an  individual.    lb. 
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4.  Condemnation:  Abandonment  of  Charter  Route:  As  Affeeted 
by  Prohibition  Writ  Upholding  Right  to  Condemn.  The  re- 
fusal of  a  writ  of  prohibition  applied  for  by  defendants,  directed 
to  the  trial  court  and  refused  on  the  ground  that  the  plaintifC 
as  an  interurban  railway  had  the  statutory  power  to  condemn 
property  for  depot  purposes,  does  not  preclude  the  defendants 
from  urging  the  defense  of  abandonment  pleaded  in  their  an- 
swer, to-wit,  that  the  plaintiff  had  abandoned  a  material  portion 
of  the  route  of  its  railway,  as  described  in  its  charter,  and  there- 
fore was  without  authority  of  law  to  condemn  any  property  for 
any  purpose.    Railroad  v.  MacAdaras,  448. 

5.  Quieting  Title:  Accepting  Benefits  of  Illegal  Sale. 
Whether  or  not  the  acceptance  of  benefits  by  the  as- 
signee for  the  benefit  of  creditors  of  a  partnership  estate  from 
the  surviving  partner  as  administrator,  will  be  held  to  estop 
the  subsequent  administrator  of  said  partnership  from  attack- 
ing the  validity  of  a  partition  sale  of  the  land  to  defendants 
in  a  suit  brought  by  such  assignee,  will  not  be  decided  where 
the  decree  of  the  chancellor  for  defendants  was  not  placed  on 
that  ground.    Troll  v.  St.  Louis,  626. 

6.  Laches:  Aided  by  Estoppel.  As  estoppel  and  laches  may  meet 
in  a  faded  line  and  overlap  at  the  edges,  existing  elements  of 
estoppel  in  pais  may  serve  as  an  aid  to  laches.    lb. 

EVIDENCE. 

1.  In  Rebuttal:  immaterial,  But  Prejudicial.  If  evidence  is  harm- 
ful and  prejudicial,  even  if  not  material,  it  can  be  rebutted, 
and  the  party  introducing  it  is  estopped  from  objecting  to 
rebuttal  testimony.    State  v.  Long,  199. 


:    :    Seduction:    Contradictory   of    Prosequtrix. 

Where  the  State  by  its  conduct  raises  the  veil  of  secrecy  from 
one  physician  who  treated  her  and  thereby  raises  the  veil  from 
.two  others  who  treated  her  about  the  same  time  for  the  same 
ailment,  and  prosecutrix  testifies  that  she  had  never  known 
any  man  prior  to  the  time  of  the  alleged  seduction,  it  is  error 
to  refuse  to  permit  the  two  physicians  to  testify  for  defendant 
that  her  ailment  was  pregnancy.    lb. 

Conclusion         of         Expert      Witness:         Ultimate         Fact. 
Questions  asked  an  expert  witness  In  a  form  calling  for  an 
answer  in  the  language  of  the  ultimate  fact  to  be  found  by 
the  jury,  are  erroneous.    For  instance»  where  the  condition  of 
the  rented  engines  at  the  time  they  were  delivered  to  defendant 
was  one  of  the  ultimate  facts  to  be  found  by  the  jury,  the 
witness  should  not  have  been  asked,  "In  what  condition  were 
the  engines?"  or  "In  what  condition  was  the  machinery  part 
of  the  engines?"  but  the  question   should  have  called  for  a 
statement  of  the  facts  from  which  the  jury  could  draw  a  con- 
clusion as  to  their  condition,  the  record  revealing  that  counsel 
had  no  trouble  in  pointing  out  particularly  each  part  of  the 
engines,  its  condition  and  defects,  and  experts  should  be  able 
to  describe  the  parts  and  their  defects  with  equal  particularity. 
Held,  by  GRAVES  and  FARIS,  JJ.,  concurring  in  an  opinion  by 
BLAIR,  C,  that  persons  who  are  skilled  in  the  making  or 
repairing  of  intricate  machines  and  who  are  familiar  with 
the  identical  machines  in  question,  are  permitted  to  give  ex- 
pert testimony  as  to  the  condition  of  the  machines  as  re- 
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spects  their  state  of  repair  or  defectiyeness,  and  the  ma- 
chines being  locomotives  there  was  no  error  in  permittin^r 
the  experts  to  state  the  engines  were  in  good  condition  with- 
out requiring  them  previously  to  state  the  particular  facts 
upon  which  they  based  their  opinions.  Iron  &  ESquip.  Co.  y. 
Smith,  226. 

4.  Condemnation:  Measure  of  Damages:  Contract  of  Attempted 
Purchase.  A  contract  of  purchase  of  the  property  sought  to 
be  condemned  for  passenger  purposes,  made  by  defendants' 
«,gent  and  disavowed  by  them,  is  not  competent  evidence  on 
the  question  of  value,  but  is  competent  as  tending  to  show 
that  the  whole  improvement  was  a  part  of  one  general  and 
continuous  plan  of  construction  and  that  such  plan  included 
the  acquirement  of  the  property  in  question,  and  is  material 
if  the  defendants  claim  that  the  building  of  the  passenger 
and  freight  depots  were  independent  acts  and  that  they  are 
therefore  entitled  to  any  enhancement  in  the  value  of  their 
property  caused  by  the  construction  of  the  freight  depot  in  the 
vicinity.    Railroad  v.  MacAdaras,  448. 


5.   :  :  Value  of  Other  Property  as  Standard.    EJvl- 

dence  of  the  value  of  other  property  on  the  same  street,  dis- 
similar to  the  property  in  question,  is  incompetent  as  a  standard 
of  value,  in  the  condemnation  proceeding.     lb. 

6.  Contract  to  Make  a  Will:  Husband  and  Wife  Giving  Life 
Estate  to  Each  Other.  Ehrldence  held  insufficient  to  warrant 
specific  performance  of  a  will  on  the  ground  that  it  was  made 
pursuant  to  a  binding  contract,  although  it  was  made  on 
the  same  day  a  will  was  made  by  the  wife  of  the  alleged 
testator  and  each  gave  the  other  a  life  estate  in  his  or  her 
lands.    Wanger  v.  Marr,  482. 

EXCEPTIONS. 

Mandamus:  Remedy  by  Appeal:  Bill  of  Exceptions.  And  thoui^ 
the  trial  of  the  case  was  begun  only  a  few  days  before  the 
end  of  the  term,  against  plaintiff's  protest  on  the  ground  that 
it  could  not  be  concluded  before  the  adjournment  of  the  term 
by  lapse  of  time,  and  though  the  trial  judge  on  Friday  con- 
tinued the  case  to  the  next  Monday  when  the  next  regular 
term  by  statute  was  required  to  begin,  the  plaintifC  was,  at 
any  time  before  actual  adjournment  on  Saturday,  entitled 
to  ask  for  an  order  granting  him  sufficient  time  to  prepare 
and  file  such  exceptions  as  he  had  saved  at  that  term,  and 
thereby  prepare  for  his  appeal.  State  ex  rel.  v.  Robinson, 
584. 

FELLOW-SERVANT.     See  Master  and  Servant. 
FRAUD. 

Based  on  Conjecture:  Presumption  of  Honesty.  Where 
actual  fraud  is  not  made  out,  but  its  imputation  is  based 
on  conjecture,  speculation,  theory  and  lack  of  diligence,  in 
matters  in  which  the  active  participants  are  all  long  since  dead, 
including  administrators,  executors,  creditors  and  purchasers 
at  a  partition  sale,  the  presumption  of  honesty  must  be  kept  in 
view,  and  fraud  held  not  to  be  established.  Troll  v.  St  Louis, 
626. 
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FRAUDULENT  REPRESENTATIONS. 

Must  Be  of  Fact:  Instruction.  In  a  suit  against  a  railroad  com- 
pany for  breaking  the  plaintiff's  arm,  if  the  company's  physician 
stated  to  him  that  the  bones  of  his  arm  had  united,  and  plaintiff 
in  reliance  thereon  entered  into  an  accord  and  satisfaction  of 
his  cause  of  action,  and  said  statement  was  not  true,  plaintiff 
should  not  be  bound  by  the  release,  because  the  statement  was 
not  one  of  opinion,  but  one  of  fact.  But  an  instruction  which 
does  not  present  that  issue  of  fact  to  the  Jury,  but  tells  them 
that  if  they  "find  that  such  doctor  assured  the  plaintiff  in 
substance  and  without  qualification  that  plaintiffs  arm  would 
be  as  good  and  strong  as  ever  within  six  months,"  etc.,  thereby 
placing  plaintiffs  right  to  have  the  release  revoked  on  the  physi- 
cian's opinion,  is  reversible  error,  the  verdict  being  for  plaintiff, 
although  there  was  positive  testimony  that  the  physician  stated 
the  bones  of  the  arm  had  united. 

Held,  by  GRAVES,  J.,  with  whom  a  majority  concur,  that  a 
physician,  skilled  in  determining  existing  bodily  conditions,, 
should  be  held  to  be  making  statements  of  facts,  rather 
than  giving  a  mere  opinion,  when  he  undertakes  to  give  a 
present  existing  condition  of  the  patient 
Held,  by  WOODSON,  J.,  dissenting,  that  a  statement  made  by 
a  physician,  made  after  an  external  examination  of  plain* 
tiffs  arm,  in  response  to  plaintiff's  request  to  know  its  con* 
dition,  that  there  was  a  perfect  union  of  its  bones,  was  not 
a  statement  of  a  fact,  but  of  a  mere  opinion,  and  that  every 
statement  of  a  physician  as  to  the  actual  condition  of  a 
patient  is  but  an  expression  of  an  opinion.  Wingfield  v. 
Railroad,   347. 

HOMESTEADS. 

1.  Residence:  Deed  Recorded.  The  recording  of  the  deed  to 
property  and  residence  there  by  a  woman  and  her  son  there- 
after, constitute  the  property  her  homestead.  Keeline  v.  Sealy, 
498. 

2.  Continuity:  Conveyance.  The  conveyance  of  a  home- 
stead to  another,  followed  by  a  reconveyance,  with  no  inde- 
pendent consideration  for  either  deed,  does  not  break  the  con- 
tinuity of  the  homestead  right     lb. 

8.  Abandonment.  Homestead  statutes  should  be  liber- 
ally construed,  and  there  is  no  feature  in  which  the  propriety 
of  such  construction  is  more  evident  than  in  questions  relating 
to  abandonment  Nor  is  it  sufllcient  that  homes  already  ac- 
quired and  paid  for  be  protected  from  sale;  it  is  as  important 
that  the  people  be  protected  in  acquiring  and  paying  for  them. 
Sometimes  it  is  necessary  to  seek  employment  elsewhere  for 
that  purpose,  and  when  this  is  done  in  good  faith  to  give 
effect  to  the  reason  of  the  statute,  there  is  no  more  reason 
why  the  homestead  should  be  forfeited  than  that  the  home- 
stead inchoate  after  the  filing  of  the  deed  should  be  forfeited 
by  delay  in  constructing  a  dwelling.    lb. 

4.   :        Judgment        Lien:        Ejectment:        Instructions. 

Where  a  judgment  was  recovered  September  29,  1906, 
ac^nst  M.  J.,  who  owned  certain  property  which  she  claims 
was  her  homestead  and  which  she  continued  to  hold  until 
January  16,  1907,  when  she  conveyed  it  to  her  father,  and 
the  judgment  creditor  had  the  sheriff  sell  the  property  and 
now  brings  ejectment,  an  instruction  for  plaintiff  was  erroneous 
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which  told  the  jury  that  under  the  law  and  the  undisputed 
evidence  the  judgment  became  a  lien  on  the  real  estate  of 
M.  J.  from  the  date  of  its  rendition,  "unless  you  find  that 
said  real  estate  was  her  homestead  as  stated  in  these  instruc- 
tions and  continued  so  to  be  for  three  years  from  that  date  and 
that  any  sale  or  transfer  of  any  real  estate  by  M.  J.  during 
said  three  years  did  not  affect  said  lien,  .  .  .  and  that 
unless  you  find  that  said  real  estate  was  her  homestead  as 
stated  in  these  instructions,  such  real  estate  was  subject  to 
levy  and  sale  under  execution  to  satisfy  said  judgment  at  any 
time  within  said  three  years  regardless  of  such  transfers." 
Such  instruction  told  the  jury  that  to  take  precedence  of  the 
lien  of  the  judgment  the  homestead  must  continue  during  the 
entire  three  years  of  its  life,  and  that  its  sale  would  subject 
it  to  the  judgment  lien.    Keeline  v.  Sealy,  498. 


5.  :  Presumptions:  Burden  of  Proof:  Instruc- 
tions. Once  a  piece  of  property  has  become  a  homestead,  that 
status  is  presumed  to  continue  until  the  contrary  appears,  and 
the  burden  of  showing  abandonment  rests  upon  him  who  would 
subject  the  property  to  a  judgment  lien.  Therefore,  where  a 
woman  moved  away  from  property  in  which  she  had  estab- 
lished a  homestead,  in  order  to  devote  her  attention  to  a 
hotel  in  which  she  had  an  interest  and  which  was  running 
down  from  lack  of  attention,  and  she  never  returned  to  the 
property  but  afterward  conveyed  it  to  her  father,  having  in  the 
meantime  kej)t  several  rooming  houses  but  having  acquired 
no  other  home,  it  was  error  in  this  action  in  ejectment  to 
instruct  the  jury  that  her  removal  from  the  property  con- 
stituted a  prima-facie  case  of  abandonment  of  the  homestead, 
raised  a  presumption  against  her  claim,  and  put  the  burden 
on  her  of  showing  an  intention  to  return,  and  that  the  removal 
was  only  temporary  in  its  nature  and  with  the  incident  inten- 
tion of  reoccupancy.    lb. 

6.  :  Intent:  Instructions:  "Facts  and  Circum- 
stances In  the  Case."  In  this  action  in  ejectment  the  plain- 
tiff claims  through  a  sheriffs  deed  made  pursuant  to  a  sale 
under  a  judgment  obtained  against  the  defendant  September 
29,  1906.  Defendant  claims  a  homestead,  and  it  appears  that 
she  had  lived  in  the  property,  but  that  in  1905  she  had  left  it 
in  order  to  devote  her  attention  to  a  hotel  in  which  she  owned 
an  interest  and  which  was  running  down  from  lack  of  atten- 
tion, and  that  she  did  not  return  to  the  homestead  property, 
but  sold  it  January  16,  1907,  having  in  the  meantime  kept 
several  rooming  houses  but  having  acquired  no  other  home. 
Although  as  the  case  shaped  itself  it  has  no  bearing  on  the 
real  issues,  testimony  was  introduced  to  show  that  a  part 
of  the  purchase  pric^  of  the  property  in  question  was  obtained 
by  a  sale  of  the  woman's  prior  homestead;  and  she  was  cross- 
examined  with  the  evident  intent  of  showing  that  her  rooming 
houses  were  really  bawdyhouses,  but  there  is  no  showing  that 
such  was  the  case,  at  least  prior  to  the  date  when  she  sold 
the  homestead  property.  Held,  that  it  was  error  to  instruct 
the  jury  that  in  finding  whether  there  was  an  abandonment  of 
both  the  homestead  properties  they  should  find  the  question 
of  her  intent  or  non-intent  to  return  to  **the8e  places  and  make 
them  her  home,  from  all  the  facta  and  circumstances  in  the 
case"  and  that,  in  determining  whether  she  had  a  fixed  in- 
tention of  returning  to  the  property  they  might  take  into 
consideration  "the  business  or  businesses  and  occupation  en« 
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gaged   in  by  her  after  leaving  the  premises   In  question,  as 
well  as  the  facts  and  circumstances  In  the  case."     lb. 


7.   :  instructions:         Credibility         of         Witnesses. 

Where,  in  this  action  in  ejectment  for  property  in  which  de- 
fendant claims  a  homestead,  It  is  attempted,  somewhat  by 
Innuendo,  to  show  abandonment,  and  there  is  nothing  In  the 
evidence  indicating  a  wilful  effort  to  misrepresent  or  suppress 
any  material  fact,  it  was  error  to  instruct  that  in  determining 
the  weight  and  credibility  of  a  witness's  testimony  the  jury 
win  take  into  consideration  "his  or  her  Interest,  if  any,  In 
the  result  of  the  trial,  his  or  her  relation  to  or  feeling  toward 
the  parties,  the  probability  of  his  or  her  statements,  as  well 
as  all  the  facts  and  circumstances  in  evidence,"  and  "if  you 
believe  that  any  witness  has  knowingly  and  wilfully  sworn 
falsely  to  any  material  fact,  you  are  at  liberty  to  reject  all 
or  any  portion  of  such  witness's  testimony."  [GRAVES,  J., 
dissenting  as  to  comment  made  in  this  point.]     lb. 

INHERITANCE  TAX.     See  Taxes  and   Taxation. 

INITIATIVE  AND  REFERENDUM.     See  Constitutional  Law,  183. 

INJUNCTION. 

1.  Drainage  District:  Construction  of  Ditch:  Breal<  in  Survey. 
A  break  or  lack  of  continuity  In  the  survey  of  the  land  con- 
demned for  a  drainage  district,  whereby  a  strip  of  land  twenty 
feet  wide  on  the  boundary  of  the  right  of  way  and  narrowing 
to  a  point  at  the  center  of  the  right  of  way,  and  the  f^t  that 
at  another  point,  for  a  distance  of  200  feet,  the  right  of  way 
is  150  feet  wide,  Instead  of  100  feet,  as  claimed  by  the  con- 
tractor in  his  answer,  are  not  defects  of  such  a  serious  char- 
acter as  to  justify  an  Injunction  restraining  the  construction 
of  the  ditch,  since  If  the  final  report  of  the  commissioners  and 
engineer  appointed  to  survey  and  locate  the  right  of  way  Is 
correct  the  judgment  entered  by  the  county  court  can  be 
amended  nunc  pro  tuncy  and  the  right  of  injunction  is  a  matter 
of  grace  rather  than  of  right,  and  if  there  is  a  fragment  of 
land  which  has  not  been  condemned  over  which  defendants  are 
about  to  construct  the  ditch  the  owner  Is  entitled  under  the 
statute  to  maintain  a  suit  for  damages  therefor  after  the  ditch 
has  been  constructed.    Barnes  v.  Construction  Co.,  175. 

2.  :  insolvency:  Additional  Lands  and  Levy.  A  drain- 
age district  may  sue  and  be  sued,  and  express  power  is  con- 
ferred upon  the  county  court  to  levy  taxes  to  pay  the  expenses 
of  condenming  or  purchasing  such  additional  lands  as  the  dis- 
trict may  need  for  a  right  of  way  for  its  ditches,  and  there- 
fore the  district  cannot  be  considered  insolvent     lb. 

3.  :  Construction  of  Ditch:  Injunction:  Injury  to  Lands: 

Appeal.  In  the  trial  of  an  injunction  suit  to  restrain  the  con- 
tractor from  constructing  a  drainage  ditch  It  Is  not  proper  to 
permit  the  plaintiffs  to  prove  that  their  lands  will  be  Injured  by 
the  construction  of  the  proposed  ditch.  The  statutes  have 
confided  the  power  to  pass  upon  such  a  question  to  the  county 
court,  and  while  no  appeal  from  its  decision  has  been  provided, 
the  Legislature  alone  can  provide  for  appeals.    lb. 

4.  Benefit  Assessments:  No  Benefit  District:  Parle  Districts.  A 
city  cannot  condemn  land  for  park  purposes  in  a  particular 
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park  district,  and  assess  benefits  or  damages  caused  by  its 
establishment,  when  no  such  district  in  fact  exists.  The  en- 
forcement of  a  judgment  assessing  and  levying  special  assess- 
ments on  real  property  for  the  purpose  of  purchasing  a  public 
park,  rendered  in  a  suit  begun  long  before  the  city  council 
had  divide  J  the  city  into  park  districts,  as  required  by  statute, 
will  be  enjoined.  Under  the  statutes  governing  the  city  of 
St.  Joseph  the  non-existence  of  a  park  district  at  the  time  a 
condemnation  suit  was  brought  to  condemn  land  for  park 
purposes  and  at  the  time  notice  was  given  of  an  order  for  the 
impaneling  of  a  jury  to  assess  benefits  and  at  the  time  the 
<;ourt  began  to  take  evidence,  renders  void  the  verdict  re- 
turned by  the  jury  apportioning  the  benefits  and  the  judgment 
confirming  their  verdict.     Pash  v.  St  Joseph,  332. 


5.   :  :  :  Object  of  Notice.    The  object  of  a 

notice  to  property  owners  of  an  order  of  court  impaneling  a 
jury  to  apportion  among  lot  owners  the  benefits  arising  from 
the  condemnation  of  land  for  a  park,  is  to  permit  them  an 
■  opportunity  to  be  heard  and  to  present  their  rights  and  interests 
for  the  consideration  of  the  jury;  and  that  object  would  be 
totally  defeated  if  there  were  when  notice  was  given  no  park 
district,  for  they  would  not  then  know  whether  or  not  their 
lots  would  be  embraced  within  the  district  for  which  they 
were  to  be  taxed.    lb. 

INSANITY. 

1.  Lunacy  Inquiry:  Dismissal.  A  proceeding  in  the  probate 
court  in  its  nature  under  the  statute  a  lunacy  inquiry  cannot 
be  dismissed  at  will  by  him  who  brings  it  The  petitioner  does 
not  have  such  absolute  control  of  the  proceeding  that,  regard- 
less of  the  objections  of  the  person  whose  sanity  is  under  in- 
quiry and  of  the  discretion  of  the  probate  court,  he  can  dismiss 
it  at  any  stage  of  the  proceedings  upon  the  payment  of  the 
costs  accrued.     State  ex  rel.  v.  Guinotte,  1. 

2.   :  :  Civii  Action:  Adversary.     A  lunacy  Inquiry 

is  a  civil  action  and  is  adversary,  as  contradistinguished  from 
an  ex  parte  proceeding;  but  the  real  parties  are  the  public  at 
large  and  the  person  whose  sanity  is  in  question.  But  the  fact 
that  it  is  a  civil  action  and  adversary,  does  not  mean  that  it 
can  be  dismissed  at  the  will  of  the  petitioner  over  the  objection 
of  such  person.  The  interest  of  the  petitioner  is  but  negligible 
and  utterly  subordinate  to  that  of  the  public  and  to  that  of 
the  person  under  inquiry,  and  the  proceeding  should  not  be 
dismissed  without  the  consent  of  the  probate  court  acting  in 
its  discretion  for  the  best  interest  of  the  public  and  the  person 
alleged  to  be  of  unsound  mind,  and  such  consent  should  not 
usually  be  given  over  the  objection  of  such  person.     lb. 

INSTRUCTIONS. 

1.  Suit  on  Contract  for  Rented  Engines:  Not  Suited 
for  Use.  Where  the  contract  entered  into  for  the  rent 
of  engines  recited  that  they  were  rented  to  defendant  "for  use 
in  construction  service  in  Arkansas  and  Louisiana,  all  of  said 
engines  having  been  overhauled  and  in  first  class  condition," 
and  there  is  evidence  that  they  were  unsuitable  and  incapable 
to  perform  the  work  for  which  they  were  rented,  it  was  error 
to  give  an  instruction,  in  the  suit  by  the  owner  to  recover  the 
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rent  mentioned  in  the  contract,  to  the  effect  that  if  the  jwrj 
found  the  engines  were  In  first  class  operative  condition  when 
they  were  delivered  to  defendant,  they  would  find  for  plaintiff, 
even  though  they  were  not  suitable  for  and  would  not  do  con- 
struction work  In  Arkansas  and  Louisiana;  and  it  was  likewise 
error  to  refuse  an  instruction  for  defendant  telling  the  jury 
that  if  the  engines  were  not  suited  and  capable  of  doing  the 
work  mentioned  in  the  contract  plaintiff  could  not  recover. 
Held  by  GRAVES  and  FARTS,  JJ.,  concurring  in  an  opinion  by 
BLAIR,  C,  that  on  the  evidence  offered  the  instructions 
given  were  more  favorable  to  defendant  than  those  he  him- 
self asked  and  that  he  was,  therefore.  In  no  position  to 
complain  of  them.     Iron  &  Equip.  Co.  v.  Smith,  226. 

2.  None  Asked  on  Cause  of  Action.  The  submission  of  a  personal 
Injury  case  to  the  jury  without  any  Instruction  asked  or  given 
on  the  question  of  defendant's  negligence,  or  plaintiff's  con- 
tributory negligence,  or  his  assumption  of  the  risk,  and  none 
whatever  except  one  on  the  measure  of  damages  and  another 
on  the  validity  of  a  release  of  defendant  from  further  liability, 
is  a  practice  to  be  condemned,  but  is  not  reversible  error. 
Wlngfleld  V.  Railroad,  347. 

3.  Release:  Covering  Whole  Case.  An  Instruction  which  directs 
the  jury  that  If  they  find  certain  facts,  they  will  not  consider 
as  a  defense  a  release  of  his  cause  of  action  signed  by  plaintiff, 
and  winding  up  with  the  words  "except  to  the  extent  of  credit- 
ing the  amount  of  $690  on  your  verdict,  if  your  verdict  should 
be   for   plaintiff,"   does   not   purport   to   direct   a   verdict   for 

•  plaintiff  upon  the  whole  case,  and  cannot  be  considered  as 
error  in  that  It  omits  the  defenses  to  the  cause  of  action  pleaded 
by  defendant. 

Held,  by  WOODSON,  J.,  dissenting,  with  whom  WALKER,  J., 
concurs,  that  Instructions  given  for  the  plaintiff  which 
fully  cover  his  own  case  need  not  Include  the  affirmative 
defenses  pleaded  by  defendant.     lb. 

4.  Fraudulent  Representation:  Must  Be  of  Fact:  Instruction. 
In  a  suit  against  a  railroad  company  for  breaking  the  plain- 
tiffs arm.  If  the  company's  physician  stated  to  him  that  the 
bones  of  his  arm  had  united,  and  plaintiff  In  reliance  thereon 
entered  Into  an  accord  and  satisfaction  of  his  cause  of  action, 
and  said  statement  was  not  true,  plaintiff  should  not  be  bound 
by  the  release,  because  the  statement  was  not  one  of  opinion, 
but  one  of  fact.  But  an  instruction  which  does  not  present 
that  issue  of  fact  to  the  jury,  but  tells  them  that  If  they  "find 
that  such  doctor  assured  the  plaintiff  in  substance  and  without 
qualification  that  plaintiff's  arm  would  be  as  good  and  strong 
as  ever  within  six  months,"  etc.,  thereby  placing  plaintiff's 
right  to  have  the  release  revoked  on  the  physician's  opinion, 
Is  reversible  error,  the  verdict  being  for  plaintiff,  although  there 
was  positive  testimony  that  the  physician  stated  the  bones  of 
the  arm  had  united. 

Held,  by  GRAVES,  J.,  with  whom  a  majority  concur,  that  a 
physician,  skilled  In  determining  existing  bodily  conditions, 
should  be  hold  to  be  making  statements  of  facts,  rather 
than  giving  a  mere  opinion,  when  he  undertakes  to  give 
a  present  existing  condition  of  the  patient 

Held,  by  WOODSON,  J.,  dissenting,  that  a  statement  made  by 
a  physician,  made  after  an  external  examination  of  plain- 
tiff's arm,  In  response  to  plaintifTs  request  to  know  its 
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condition,  that  there  was  a  perfect  union  of  its  bones, 
was  not  a  statement  of  a  fact,  but  of  a  mere  opinion,  and 
that  every  statement  of  a  physician  as  to  the  actual  con- 
dition of  a  patient  is  but  an  expression  of  an  opinion.  Wlng:- 
field  ▼.  Railroad,  347. 

6.  Condemnation:  Measure  of  Damages:  Value  Enhanced  by 
Plaintiff's  Near-by  Depot.  When  the  whole  property  is  being 
taken  the  Jury  should  not  be  authorized  to  consider  either 
enhancements  or  depreciation  in  the  value  of  the  property 
brought  about  by  the  construction  of  other  improvements  by 
plamtifP  on  near-by  property.  Where  the  building  of  railway 
tracks,  switches  and  passenger  and  freight  depots  in  a  city  is 
a  part  and  parcel  of  one  unified  scheme  of  continuous  con- 
struction, and  the  freight  depot  is  built  before  the  time  comes 
for  the  Jury  to  assess  defendants'  damages  caused  by  the  tak- 
ing of  all  their  near-by  property  for  passenger-depot  purposes, 
the  Jury  should  not  be  Instructed  to  take  into  consideration 
jBJxy  enhancement  or  depreciation  in  the  value  of  defendants' 
property  caused  by  the  location  and  construction  of  said  freight 
depot     Railroad  v.  MacAdaras,  448. 

6.  Homestead:  Judgment  Lien:  Ejectment:  instructions.  Where 
a  Judgment  was  recovered  September  29,  1906,  against  M.  J., 
who  owned  certain  property  which  she  claims  was  her  home- 
stead and  which  she  continued  to  hold  until  January  16,  1907, 
when  she  conveyed  it  to  her  father,  and  the  Judgment  cred- 
itor had  the  sheriff  sell  the  property  and  now  brings  eject- 
ment, an  instruction  for  plaintiff  was  erroneous  which  told 
the  Jury  that  under  the  law  and  the  undisputed  evidence 
the  Judgment  became  a  lien  on  the  real  estate  of  Mr  J. 
from  the  date  of  its  rendition,  "unless  you  find  that  said 
real  estate  was  her  homestead  as  stated  in  these  instruc- 
tions and  continued  so  to  be  for  three  years  from  that  date  and 
that  any  sale  or  transfer  of  any  real  estate  by  M.  J.  during 
said  three  years  did  not  affect  said  lien,  .  .  .  and  that 
unless  you  find  that  said  real  estate  was  her  homestead  as 
stated  in  these  instructions,  such  real  estate  was  subject  to 
levy  and  sale  under  execution  to  satisfy  said  Judgment  at  any 
time  within  said  three  years  regardless  of  such  transfers." 
Such  instruction  told  the  Jury  that  to  take  precedence  of  the 
lien  of  the  Judgment  the  homestead  must  continue  during  the 
entire  three  years  of  its  life,  and  that  its  sale  would  subject 
it  to  the  Judgment  lien.    Keeline  v.  Sealy,  498. 

7.  :  Presumptions:  Burden  of  Proof:  Instructions.    Once 

a  piece  of  property  has  become  a  homestead,  that  status  is 
presumed  to  continue  until  the  contrary  appears,  and  the 
burden  of  showing  abandonment  rests  upon  him  who  would 
subject  the  property  to  a  Judgment  lien.  Therefore,  where  a 
woman  moved  away  from  property  in  which  she  had  estab> 
iished  a  homestead,  in  order  to  devote  her  attention  to  a 
hotel  in  which  she  had  an  interest  and  which  was  running 
down  from  lack  of  attention,  and  she  never  returned  to  the 
property  but  afterward  conveyed  it  to  her  father,  having  in  the 
meantime  kept  several  rooming  houses  but  having  acquired 
no  other  home,  it  was  error  in  this  action  in  ejectment  to 
instruct  the  Jury  that  her  removal  from  the  property  con- 
stituted a  prima-facie  case  of  abandonment  of  the  homestead, 
raised  a  presumption  against  her  claim,  and  put  the  burden 
on  her  of  showing  an  intention  to  return,  and  that  the  removal 
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was  only  temporary  in  its  nature  and  with  the  incident  inten- 
tion of  reoccupancy.    lb. 

3.  :    Intent:    Instructions:   "Facts  and  Circumstances  in 

the  Case."  In  this  action  in  ejectment  the  plaintiff  claims 
through  a  sheriff's  deed  made  pursuant  to  a  sale  under  a 
Judgment  obtained  against  the  defendant  September  29,  1906. 
Defendant  claims  a  homestead,  and  it  appears  that  she  had 
lived  in  the  property,  but  that  in  1905  she  had  left  it  in  order 
to  devote  her  attention  to  a  hotel  in  which  she  owned  an 
interest  and  which  was  running  down  from  lack  of  attention, 
and  that  she  did  not  return  to  the  homestead  property,  but 
sold  it  January  16,  1907,  having  in  the  meantime  kept  several 
rooming  houses  but  having  acquired  no  other  home.  Although 
as  the  case  shaped  itself  it  has  no  bearing  on  the  real  issues, 
testimony  was  introduced  to  show  that  a  part  of  the  purchase 
price  of  the  property  in  question  was  obtained*!^  a  stfle  •of 
the  woman's  prior  homestead;  and  she  was  cross-examined 
with  the  evident  intent  of  showing  that  her  rooming  houses 
were  really  bawdyhouses,  but  there  is  no  showing  that  such 
was  the  case,  at  least  prior  to  the  date  when  she  sold  the 
homestead  property.  Held,  that  it  was  error  to  instruct  the 
Jury  that  in  finding  whether  there  was  an  abandonment  of 
loth  the  homestead  properties  they  should  find  the  question 
of  her  intent  or  non-intent  to  return  to  ''these  places  and  make 
them  her  home,  1r(ym  all  the  facts  and  circumstances  in  the 
case'*  and  that,  in  determining  whether  she  had  a  fixed  in- 
tention of  returning  to  the  property  they  might  take  into 
consideration  "the  business  or  businesses  and  occupation  engaged 
in  by  her  after  leaving  the  premises  in  question,  as  well  as 
the  facts  and  circumstances  in  the  case."     lb. 


9.   :    Instructions:    Credibility   of   Witnesses.     Where,  in 

this  action  in  ejectment  for  property  in  which  defendant  claims 
a  homestead,  it  is  attempted,  somewhat  by  innuendo,  to  show 
abandonment,  and  there  is  nothing  in  the  evidence  indicating 
a  wilful  effort  to  misrepresent  or  suppress  any  material  fact, 
it  was  error  to  instruct  that  in  determining  the  weight  and 
credibility  of  a  witness's  testimony  the  Jury  will  take  into 
consideration  "his  or  her  interest,  if  any,  in  the  result  of  the 
trial,  his  or  her  relation  to  or  feeling  toward  the  parties,  the 
probability  of  his  or  her  statements,  as  well  as  all  the  facts 
and  circumstances  in  evidence,"  and  "if  you  believe  that  any 
witness  has  knowingly  and  wilfully  sworn  falsely  to  any  ma- 
terial fact,  you  are  at  liberty  to  reject  all  or  any  portion  of 
such  witness's  testimony."  [GRAVES,  J.,  dissenting  as  to  com- 
ment made  in  this  point]     lb. 

INSURANCE. 

1.  Power  of  State  to  Regulate.  The  Legislature  has  power  to 
regulate  insurance  contracts,  whether  entered  into  by  indi- 
viduals, associations  or  corporations.  State  ex  reL  v.  Revelle, 
629. 


:     Discrimination.       In    the    exercise    of    its    power 

to  regulate  insurance  contracts  the  General  Assembly  must 
make  the  same  regulations  as  to  all  members  of  any  particular 
class,  and  impose  equal  conditions  and  burdens  upon  theuL 
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The  Constitution  does  not  permit  any  discrimination  between 
individuals  composing  a  class  of  natural  persons  engaged  in 
any  trade  or  calling  the  prosecution  of  which  affects  the  public 
welfare,  or  between  the  members  of  a  class  of  corporate  in- 
surers.   State  ex  rel.  ▼.  Reyelle,  629. 


5.   :    r-:     Inter-Indemnity    Contract    Law.      Tested 

by  this  rule,  the  Inter-Indemnity  Insurance  contract 
law  of  1911,  Laws  1911,  p.  301,  permitting  individuals,  firms 
and  corporations  to  make  contracts  providing  indemnity  among 
each  other  from  casualty  or  other  contingency,  or  from  fire 
loss  or  damage  to  their  own  property,  and  declaring  the  mak- 
ing of  such  contracts  shall  not  constitute  the  business  of 
insurance  and  that  such  business  shall  not  be  subject  to  the 
laws  of  this  State  relating  to  insurance,  is  either  unconstitu- 
tional or  it  has  repealed  pro  tanto  the  existing  statutes  regu- 
lating insurance.    lb. 

4.  Elements  of  Contract.  The  essential  elements  of  a 
contract  of  insurance  are  an  agreement,  oral  or  written,  whereby 
for  a  legal  consideration  the  promisor  undertakes  to  indemnify 
the  promisee  if  he  suffer  a  specified  loss.    lb. 

i».  inter-lndemnlty  Contract  Law:  Dishonest  and  Mis- 
leading Title:  Unconstitutional.  To  enact  a  statute  repeal- 
ing another  the  General  Assembly  must  have  before  it  a  bill 
which  contains  one  subject,  which  must  be  clearly  expressed 
in  its  title.  The  subject  must  be  pointed  out  by  a  title  which 
is  not  designed  to  mislead  either  the  members  of  the  Legisla- 
ture or  the  people,  and  the  title  must  be  a  fair  forecast  of 
the  body  of  the  bill.  The  title  to  the  Inter-Indemnity  Insur- 
ance Contract  law  of  1911,  Laws  1911,  p.  301,  which  is,  "An 
act  defining  certain  classes  of  indemnity  contracts,  prescribing 
regulations  therefor,  and  fixing  a  license  fee,"  was  misleading 
and  did  not  clearly  express  the  subject  of  the  bill,  because  the 
bill  does  not  define  indemnity  contracts,  and  it  prescribes  no 
regulation  therefor,  and  is  misleading  because  the  bill  untruth- 
fully declares  that  the  making  of  contracts  providing  indemnity 
from  loss  or  damage  by  fire  shall  not  constitute  the  business 
of  insurance,  and  the  title  gives  no  notice  of  the  fact  that  the 
bill  says  the  making  of  such  indemnity  contracts  "shall  not 
be  subject  to  the  laws  of  this  State  relating  to  insurance." 
lb. 


:     Partial     Repeal    of    General     Law:     Special     Law. 

The  Constitution  declaring  that  "nor  shall  the  General  Assem- 
bly indirectly  enact  such  special  or  local  law  by  the  partial 
repeal  of  a  general  law,"  the  Inter-Indemnity  Insurance  Con- 
tract law  of  1911,  Laws  1911,  p.  301,  which  declares  that  "the 
making  of  contracts  between  individuals,  firms  or  corporations 
providing  indemnity  among  each  other  from  casualty  or  other 
contingency,  or  from  fire  loss  or  damage  to  their  own  prop- 
erty .  .  .  shall  not  be  subject  to  the  laws  of  this  State 
relating  to  insurance,"  thereby  restricting  the  benefits  of  the 
t)ill  to  such  persons,  and  denying  to  all  other  persons  special 
exemption  from  the  laws  regulating  insurance,  is  a  special 
law  enacted  for  the  special  benefit  of  the  contract-makers  men- 
tioned therein,  and  pro  tanto  attempts  to  repeal  the  general 
laws  regulating  insurance,  and  is  therefore  invalid.     lb. 
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INTERSTATE   COMMERCE. 

1.  Mercantile  Agent:  Interstate  Shipment:  Paid  for  Within 
This  State:  Invalid  Ordinance.  The  agent  of  a  Chicago  firm 
went  about  from  place  to  place  In  defendant  city  in  Missouri 
and  took  orders,  for  delivery  two  weeks  thereafter,  for  teas, 
coffees,  extracts  and  other  merchandise.  These  orders  were 
mailed  by  said  agent  to  said  company  at  Chicago,  where  each 
item  so  ordered  was  separately  wrapped  and  the  packages 
placed  in  a  large  box  addressed  to  the  company  at  defendant 
city.  On  the  arrival  of  the  box,  the  agent  opened  it  and  de- 
livered the  separate  packages  (which  did  not  have  a  pur- 
chaser's name  thereon)  unopened  to  the  person  who  had 
ordered  them,  and  received  the  money  therefor.  Heldf  that  the 
transaction  was  interstate  commerce,  and  an  ordinance  making 
unlawful  a  sale  by  a  mercantile  agent  or  sales  agent  without 
a  license,  is,  as  to  such  transaction,  invalid.  The  contract  for 
the  purchase  became  binding  when  the  order  for  the  goods  was 
received  and  accepted  at  Chicago,  and  that  made  it  the  be- 
ginning of  an  interstate  shipment.     Tea  Co.  v.  Carthage,  383. 

2.   :  :  Injunction:  Multiplicity  of  Suits.    A  citizen 

of  another  State  is  entitled  to  prosecute  a  lawful  business  within 
this  State  without  the  vexatious  annoyance  and  irreparable 
damage  of  a  multiplicity  of  suits  growing  out  of  the  arrest 
of  his  sales  agent  for  a  violation  of  an  invalid  ordinance  pro- 
hibiting him  from  carrying  on  such  business  without  a  license, 
and  such  an  ordinance  not  being  a  criminal  statute,  such  citizen 
is  entitled  to  injunction  to  restrain  the  city  from  frequent 
prosecution  of  his  agent  and  interfering  with  his  business, 
lb. 

JUDGMENT. 

1^  Rendered  on  Agreed  Statement:  Burden.  The  proper  Judg- 
ment to  be  rendered  upon  an  agreed  statement  of  facts  is  a 
mere  legal  conclusion,  and  the  burden  rests  upon  plaintiffs 
to  show  that  the  Judgment  in  their  favor  is  the  only  one  which 
could  have  been  rendered  under  the  applicatory  law.  Rivard 
V.  Railroad,  135. 


2.   :    Jurisdiction.     There   is  a  wide  distinction   between 

the  erroneous  exercise  of  Jurisdiction  and  a  lack  of  Jurisdiction. 
A  court  of  equity  had  Jurisdiction  in  1857  of  the  subject-matter 
of  correcting  a  misdescription  of  the  land  in  a  deed  made 
by  a  married  woman,  and  if  it  acquired  Jurisdiction  over  her 
person  in  the  manner  prescribed  by  statute,  any  errors  com- 
mitted by  it  in  the  trial  of  the  case  can  be  corrected  only  by 
appeal,  and  its  decree  correcting  the  description  cannot  be 
successfully  attacked  in  a  collateral  proceeding,  either  by  her 
or  her  heirs.  If  the  court  had  no  Jurisdiction,  then  its  decree 
is  void,  and  it  can  be  collaterally  assailed.     lb. 

3.  Drainage  District:  Inaccuracies  In  Survey:  Cured  by  Re- 
survey,  etc.  Insufficiency  or  inaccuracy  of  the  first  survey  of 
a  proposed  ditch,  and  invalidity  of  a  Judgment  entered  by  the 
county  court  ordering  the  ditch  constructed  and  attempting 
to  condemn  the  right  of  way  for  the  ditch,  may  be  cured  by 
a  proper  Judgment  subsequently  rendered  and  a  resurvey  in 
pursuance  thereto.    Barnes  v.  Construction  Co.,  175. 

4.  Drainage  District:  Organization:  Collateral  Attack.  The 
lec^ty  of  the  organization  of  a  drainage  district,  being  a 
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municipal  corporation,  cannot  be  collaterally  attacked,  nor  even 
inquired  into  at  the  suit  of  an  indiyiduaL  Barnes  y.  Construc- 
tion Co.,  175. 

5.  Appeals:  From  Order  Setting  Aside  Default  Judgment.  There 
can  be  no  appeal  from  an  order  setting  aside  a  default  Judg- 
ment, entered  after  default  noted  and  inquiry  as  to  damages 
had.  So  that  where  defendant  was  duly  summoned  more  than 
thirty  days  before  the  first  day  of  the  term,  but  defaulted  and 
came  not,  and  an  interlocutory  Judgment  was  entered  against 
him  and  the  cause  continued;  and  at  the  next  term  the  cause 
came  on  for  hearing,  and  defendant  though  duly  called  came 
not,  and  an  inquiry  of  damages  was  had  and  after  the  evidence 
was  heard  Judgment  for  plaintiff  was  rendered:  and  thereafter 
and  during  the  same  term  defendant  appeared  and  by  his 
motion  in  writing  moved  the  court  to  set  aside  the  Judgment 
rendered  against  him,  and  that  motion  was  sustained  and  an 
order  made  setting  aside  the  judgment,  plaintiff  is  not  entitled 
to  an  appeal  from  said  order.  [Following  Crossland  v.  Admire, 
118  Mo.  87,  and  disapproving  Miller  v.  Crawford,  140  Mo.  App. 
711.]    Bussiere's  Admr.  v.  Sayman,  303. 

JURISDICTION. 

L  Certiorari:  Abuse  of  Jurisdiction:  Grading  Street.  Where 
the  petition  of  the  city  filed  in  the  circuit  court  prajring  for 
the  appointment  of  commissioners  to  assess  whatever  damages 
might  be  sustained  by  owners  of  certain  abutting  lots  from 
crrading  a  street,  is  drawn  in  substantial  compliance  with  the 
municipal  law  governing  such  procedure  and  contains  all  aver- 
ments necessary  to  give  the  court  Jurisdiction,  and  the  subse- 
quent proceedings  up  to  and  including  the  appointment  of  the 
commissioners  (to  which  point  the  case  had  proceeded  when  the 
writ  of  certiorari  was  applied  for)  were  likewise  in  conformity 
to  the  statute,  there  has  been  no  such  abuse  of  jurisdiction  as 
to  authorize  the  Supreme  Court  to  interfere  by  its  writ  of 
certiorari.     State  ex  rel.  v.  Goodrich,  40. 

2.  :  Interlocutory  Order:  Grading  of  Street:  Commis- 
sioners to  Assess  Damages.  The  right  to  a  writ  of  certiorari 
must  be  based  upon  a  final  adjudication  of  the  matter  involved. 
Where  the  cause  to  have  damages  assessed  to  abutting  prop- 
erty owners  caused  by  the  grading  of  a  street  had  proceeded 
no  further  in  the  trial  court  than  the  appointment  of  commis- 
sioners, the  order  appointing  them  was  not  a  final  determina- 
tion of  the  proceeding,  but  merely  interlocutory,  and  while 
no  appeal  or  writ  of  error  will  lie  therefrom,  it  will  not  suffice 
to  authorize  the  issuance  of  a  writ  of  certiorari,    lb. 

3.   :  Substitute  for  Appeal:  Improving  Street:  Assessment 

of  Damages.  The  writ  of  certiorari  cannot  be  used  as  a  sub- 
stitute for  an  appeal  or  writ  of  error.  The  statute  provides  that, 
if  owners  of  property  abutting  on  the  street  to  be  graded,  are 
not  satisfied  with  the  assessment  of  damages  made  by  the  com- 
missioners, they  may  file  exceptions  thereto  and  have  a  trial 
by  jury,  and  if  not  satisfied  with  their  verdict  they  may  appeal; 
and  hence  the  writ  of  certiorari  should  not  be  used  to  with- 
draw the  case  from  the  consideration  of  the  trial  court  at  any 
intermediate  stage  before  Judgment,  for  instance,  at  the  time 
the  commissioners  are  appointed.    lb. 

4.  :  Grading  Street:  Assessment  of  Damages:  Filing  Ordi- 
nance.   The  fact  that  the  city,  when  it  brought  its  suit  to  have 
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conunissioners  appointed  to  assess  damages  to  owners  of  abu^ 
ting  lots  caused  by  grading  a  street,  did  not  file  with  the  circuit 
clerk  the  ordinance  authorizing  the  proceeding,  will  not  Justify 
the  issuance  of  a  writ  of  certiorari.  The  ordinance  is  no  part 
of  the  record  proper.    lb. 

5.  Local  Option  Election:  Validity  Tested  by  Mandamus.  Since 
by  a  late  amendment  to  the  Local  Option  Law  an  election 
held  under  that  law  may  be  contested  once  for  all,  the  court 
will  not  assume  or  entertain  jurisdiction  by  an  original  man- 
damus suit  of  an  action  whose  sole  object,  in  the  last  analysis, 
is  to  order,  vel  non,  the  issuance  of  a  dramshop  license  to  re- 
lator alone,  since  such  mandamus  does  not  suffice  to  prevent 
other  citizens  from  bringing  a  like  suit  to  have  the  election 
declared  invalid  as  to  them,  and  therefore  the  legal  remedy 
should  be  pursued,  and  equity  ought  not  to  assume  jurisdic- 
tion. But  in  this  case,  where  the  vexing  question  as  to  whether 
a  legislative  act  modifying  that  law  is  suspended  by  sufficient 
referendum  petitions  timely  filed  is  involved,  and  other  coun- 
ties are  clamoring  for  a  settlement  of  that  question.  Jurisdic- 
tion of  a  mandamus  proceeding  is  taken  to  determine  the 
validity  of  a  Local  Option  election.    State  ex  rel.  v.  Carter,  62. 

6.  Married  Woman's  Deed:  Correction  in  Matters  of  Description. 
A  married  woman  prior  to  the  enabling  acts  could  convey 
her  land  by  joining  her  husband  in  a  deed;  and  if  such  was 
made  and  acknowledged  in  full  conformity  with  all  legal  re- 
quirements on  her  part,  a  court  of  equity  in  1857,  having  ac- 
quired jurisdiction  of  her  and  her  husband  by  publication 
to  them  as  non-residents,  also  in  strict  compliance  with  law, 
had  power  to  correct  the  deed  in  matter  of  description  of  the 
land,  and  such  decree  vested  the  title  in  the  deed's  grantees 
as  fully  as  if  the  deed  had  contained  a  true  description. 
Held,  by  GRAVES,  J.,  with  whom  WOODSON  and  WALKER, 

JJ.,  concur,  that  said  decree,  reciting  that  "it  is  ordered, 
adjudged  and  decreed  that  the  title  to  said  real  estate  pass 
to  and  vest  in  plaintiffs  as  against  defendants,  as  well  as 
against  all  others  claiming  under  them,"  not  only  corrected 
the  misdescription  in  the  deed,  but  went  further  and  vested 
the  title  in  the  plaintiffs;  and  not  being  void  upon  its  face, 
is  an  insurmountable  barrier  to  a  recovery  by  the  heirs  of 
the  defendants  therein  in  a  collateral  suit,  in  total  dis- 
regard of  any  defect  in  the  deed  or  its  acknowledgment 
Rivard  v.  Railroad,  135. 

7.  :  :  Jurisdiction.  There  is  a  wide  distinction  be- 
tween the  erroneous  exercise  of  jurisdiction  and  a  lack  of 
Jurisdiction.  A  court  of  equity  had  jurisdiction  in  1857  of  the 
subject-matter  of  correcting  a  misdescription  of  the  land  in  a 
deed  made  by  a  married  woman,  and  if  it  acquired  jurisdiction 
over  her  person  in  the  manner  prescribed  by  statute,  any 
errors  committed  by  it  in  the  trial  of  the  case  can  be  corrected 
only  by  appeal,  and  its  decree  correcting  the  description  can- 
not be  successfully  attacked  in  a  collateral  proceeding,  either 
by  her  or  her  heirs.  If  the  court  had  no  jurisdiction,  then  its 
decree  is  void,  and  it  can  be  collaterally  assailed.    lb. 

S.  Benefit  Assessments:  No  Benefit  District:  Park  Districts. 
A  city  cannot  condemn  land  for  park  purposes  in  a  particular 
park  district,  and  assess  benefits  or  damages  caused  by  its 
establishment,  when  no  such  district  in  fact  exists.     The  en- 
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forcement  of  a  judgment  assessing  and  levying  special  assess- 
ments on  real  property  for  the  purpose  of  purchasing  a  public 
park,  rendered  in  a  suit  begun  long  before  the  city  council 
had  divided  the  city  into  park  districts,  as  required  by  statute, 
will  be  enjoined.  Under  the  statutes  governing  the  city  of 
St.  Joseph  the  non-existence  of  a  park  district  at  the  time  a 
condemnation  suit  was  brought  to  condemn  land  for  park 
purposes  and  at  the  time  notice  was  given  of  an  order  for  the 
impaneling  of  a  jury  to  assess  benefits  and  at  the  time  the 
court  began  to  take  evidence,  renders  void  the  verdict  re- 
turned by  the  jury  apportioning  the  benefits  and  the  judgment 
confirming  their  verdict.     Fash  v.  St.  Joseph,  332. 

9.  Court  of  Appeals:  Power  of  Legislature  to  Increase.  The 
only  power  given  by  the  amendment  of  1884  to  the  Constitu- 
tion to  alter  or  change  the  express  allotment  designated  by 
the  Constitution  of  appellate  jurisdiction  between  the  Supreme 
Court  and  the  courts  of  appeals  was  contained  in  the  words 
"to  increase  or  diminish  the  pecuniary  limit  of  the  jurisdiction 
of  the  courts  of  appeals;"  and  any  attempt  by  the  Legislature 
to  confer  jurisdiction  on  the  Supreme  Court  on  any  other 
ground  is  beyond  its  power.     Rourke  v.  Holmes  St  Ry.,  655. 

10.  : :  Cases  of  Former  Decision:  Double  Classifica- 
tion. The  proviso  added  to  Sec.  8937,  R.  S.  1909,  by  the  Gen- 
eral Assemt)ly  of  1911,  in  the  words,  "Provided  that  the  Su- 
preme Court  shall  retain  and  have  exclusive  appellate  juris- 
diction in  any  case  pending  in  which  the  Supreme  Court  has 
made  any  decision,"  is  unconstitutional  and  void  as  to  all 
cases  which,  without  it,  fall  within  the  jurisdiction  of  the 
courts  of  appeals.  The  statute  without  that  proviso  is  valid, 
but  by  enacting  it  the  Legislature  exhausted  its  power  to  change 
the  jurisdiction  of  a  case  from  the  Supreme  Court  to  a  court 
of  appeals.  It  fixed  the  jurisdiction  of  all  cases  involving  less 
than  $7500  in  the  courts  of  appeals,  but  the  proviso  attempted 
to  divide  that  class  of  cases  into  two  classes,  namely,  vesting 
the  jurisdiction  of  a  case  involving  less  than  $7500  in  a  court 
of  appeals  if  it  was  one  in  which  the  Supreme  Court  had  not 
made  a  previous  decision,  and  vesting  the  jurisdiction  of  a 
case  involving  less  than  $7500  in  the  Supreme  Court  if  said 
court  had  made  a  previous  decision  or  ruling  therein.  There  is 
no  constitutional  warrant  for  such  attempted  classification  and 
discrimination. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
FARIS,  JJ.,  concur,  that  the  General  Assembly  has  un- 
limited power  to  legislate  except  as  its  power  is  restricted 
or  prohibited  by  the  Constitution,  and  no  law  should  be 
held  to  be  unconstitutional  unless  it  is  clearly  so  beyond 
reasonable  doubt;  that  the  Constitution  expressly  gives 
the  General  Assembly  power  to  fix  appellate  jurisdiction 
by  pecuniary  limits,  and  there  is  no  constitutional  provi- 
sion prohibiting  it  from  fixing  two  pecuniary  limits;  that 
the  Legislature  having  the  power  to  write  the  pecuniary 
limits  it  necessarily  has  the  power  to  fix  them  by  metes 
and  bounds;  that  the  General  Assembly  has  a  constitutional 
power  to  classify  if  the  classification  is  grounded  In  reason 
and  is  not  violative  of  an  express  constitutional  provision, 
and  the  classification  made  by  the  proviso  is  both  natural 
and  reasonable;  and  that  the  Act  of  1909  contains  a  clas- 
sification of  cases  involving  less  than  $7500  in  that  It  made 
no  provision   for  the  transfer  of  such  cases  "now  under 
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submission"    in   the   Supreme   Court;    and   that  classifica- 
tion has  been  followed  unquestioned.    lb. 

IL   :  :  :  :  Cases  Under  Submission: 

Provided  for  by  Constitution.     The  proyision  of  the  Act  of 
1909  excepting  from  transfer  to  the  courts  of  appeals  all  cases 
involving  less  than  $7500  then  under  submission  in  the  Supreme 
Court  was  authorized  by  section  7  of  the  constitutional  amend- 
ment of  1884,  declaring  that  "all  cases  which  may  be  pending 
in  the  Supreme  Court  at  the  time  of  the  adoption  of  this  amend- 
ment,  which  have  been   submitted,   and   which  by   its   terms 
would  come  within  the  territorial  Jurisdiction  of  the  Kansas 
City  Court  of  Appeals,  shall  be   certified  and   transferred   to 
such  court,  to  be  heard   and  determined  by  it;''   and   hence 
that  divisional  classification  of  cases  according  to  the  pecuniary 
amount   involved,   was   authorized   by   the   Constitution   itself. 
JJcW,    by    LAMM,  C.  J.,  dissenting,    with  whom    BROWN    and 
FARIS,  JJ.,  concur,  that  the  said  constitutional  provision 
applied  solely  to  the  Kansas  City  Court  of  Appeals,  and 
there  is  no  constitutional  provision  for  transferring  cases 
"not   under   submission''   to   the  other  courts   of   appeals. 
Yet  the  Acts  of  1901  and  1909  Increasing  the  "pecuniary" 
jurisdiction  of  those   courts   required   the   Supreme   Court 
to  retain  Jurisdiction  of  cases  falling  within  the  pecuniary 
limit  then  under  submission,  and  that  was  done;   but  if 
the  majority  opinion  is  correct,  this  court  had  Jurisdiction 
of  none  of  them  that  pertained  to  "the  territorial  appellate 
Jurisdiction"   of  the   St   Louis  and   Springfield   Courts   of 
Appeals.    lb. 

12.   :   :    Ruling   of  Court  of   Appeals.     A  court  of 

appeals  has  no  authority  to  decide  any  case  "involving  the  con- 
struction of  the  Constitution  of  this  State,"  and  hence  any 
views  it  may  have  of  the  constitutionality  of  the  proviso  to 
Sec.  3937,  R.  S.  1909,  as  manifested  by  a  transfer  of  a  cause 
to  this  court  in  the  belief  that  it  is  without  Jurisdiction,  is 
not  persuasive  argument  of  its  constitutionality.  [LAMM,  C.  J,, 
dissenting.]     lb. 

13.  Assignment  of  Partnership  Estate:  Former  Decision:  Stare 
Decisis.  The  Judgment  in  a  former  branch  of  this  case  (State 
ex  rel.  v.  Wlthrow,  141  Mo.  69),  holding  that,  under  the  statutes 
in  force  in  1873,  Jurisdiction  of  a  partnership  estate  could  not 
be  transferred  from  the  probate  court  to  the  circuit  court  by 
means  of  a  voluntary  assignment  of  the  surviving  partner  as 
administrator  to  an  assignee  for  benefit  of  creditors,  and  hence 
that  the  deed  of  assignment  was  void,  is  held  to  be  stare  decisis. 
Troll  V.  St.  Louis,  626. 

LACHES. 

1.  Aided  by  Estoppel.  As  estoppel  and  laches  may 
meet  in  a  faded  line  and  overlap  at  the  edges,  existing 
elements  of  estoppel  in  pais  may  serve  as  an  aid  to  laches. 
Troll  V.  St.  Louis,  626. 

2.  Quieting  Title:  Improvements:  Laches.  Where  unimproved 
land,  as  the  result  of  a  partition  suit  brought  by  the  assignee  of 
the  administrator  of  a  partnership  which  the  title  records  do 
not  show  was  the  owner,  was  sold  many  years  ago,  and  im- 
provements to  the  amount  of  many  thousands  of  dollars  were 
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his  previouly  acauired  title  as  a  defense  to  an  action  brought 
by  said  vendor  to  enforce  a  lien  for  unpaid  purchase  money. 
Powell  V.  Hunter,  440. 

10.  Homestead:  Residence:  Deed  Recorded.  The  recording  of  the 
deed  to  property  and  residence  there  by  a  woman  and  her  son 
thereafter,  constitute  the  property  her  homestead.  Keeline  v. 
Sealy,  498. 

11.  Limitations:  Based  on  Void  Deed.  Though  defendant's  pos- 
session began  under  a  void  deed,  void  because  bottomed  on 
a  void  Judgment,  yet  the  actual,  uninterrupted,  peaceable  and 
adverse  possession  of  the  land  by  him  during  the  period  of 
time  prescribed  by  the  statute,  under  claim  of  right,  gives  him 
the  title — unless  limitation  is  suspended  by  lis  pendens  or 
custodia  legis.    Troll  v.  St  Louis,  626. 

12.  *    Where  the  Statute  of  Limitations  has  begun  to  run 

in  favor  of  the  city  which  holds  certain  wharves  and  streets 
by  prescriptive  right,  against  a  partner  who  held  the  legal 
title  for  a  partnership,  it  continued  after  his  death  to  run 
against  the  surviving  partner  as  administrator,  and  if  con- 
tinued for  the  length  of  time  prescribed  by  statute,  the  title 
vests  in  the  city.    Troll  v.  St  Louis,  766. 

LICENSES. 

Mercantile  Agent:  Interstate  Shipment:  Paid  for  Within  Thia 
State:  Invalid  Ordinance.  The  agent  of  a  Chicago  firm  went 
about  from  place  to  place  in  defendant  city  in  Missouri  and 
took  orders,  for  delivery  two  weeks  thereafter,  for  teas,  coffees^ 
extracts  and  other  merchandise.  These  orders  were  mailed 
by  said  agent  to  said  company  at  Chicago,  where  each  item 
so  ordered  was  separately  wrapped  and  the  packages  placed 
in  a  large  box  addressed  to  the  company  at  defendant  city. 
On  the  arrival  of  the  box,  the  agent  opened  It  and  delivered 
the  separate  packages  (which  did  not  have  a  purchaser's  name 
thereon)  unopened  to  the  person  who  had  ordered  them,  and 
received  the  money  therefor.  Held,  that  the  transaction  waa 
interstate  commerce,  and  an  ordinance  making  unlawful  a  sale 
by  a  mercantile  agent  or  sales  agent  without  a  license,  is,  as  to 
such  transaction,  invalid.  The  contract  for  the  purchase  became 
binding  when  the  order  for  the  goods  was  received  and  accepted 
at  Chicago,  and  that  made  it  the  beginning  of  an  interstate 
shipment    Tea  Co.  v.  Carthage,  383. 

LIMITATIONS. 

1.  Suit  for  Value  of  Land  Appropriated  by  Rail- 
road: When  Cause  of  Action  Accrued:  Life  Estate.  Held,  by 
LAMM,  C.  J.,  in  a  concurring  opinion,  in  which  a  majority  of 
the  Judges  concur,  that,  it  being  settled  doctrine  that  a  party 
whose  land  has  been  appropriated  by  a  railroad  company  for 
^ff(Wff-publlc  purposes,  is,  for  reasons  of  estoppel,  not  entitled 
to  recover  the  possession  of  the  land  by  ejectment  or  by  any 
possessory  action,  but  his  remedy  is  for  the  value  of  the  land 
wrongfully  appropriated,  the  cause  of  action  of  a  married 
female  owner  who  had  previously  by  a  defective  deed  conveyed 
it  to  recover  such  value,  accrued,  if  at  all,  when  the  railway 
company  openly,  obviously,  entirely  and  wrongfully  appropriated 
it  and  it  accrued  to  her  heirs,  if  at  all,  upon  her  death,  even 
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though  it  was  thereafter  burdened  by  a  curtesy  in  favor  of 
their  father;  and  hence  as  she  died  in  1877,  a  suit  brought  by 
such  heirs  within  ten  years  after  the  father's  death  in  1899» 
was  barred  by  delay.  In  such  case  the  question  of  the  right  to 
possession  and  when  a  possessory  right  accrued  to  the  heirs 
is  not  involved,  but  is  entirely  out  of  the  case.  Rivard  v. 
Railroad,  136. 

2.  Based  on  Void  Deed.  Though  defendant's  possession  began 
under  a  void  deed,  void  because  bottomed  on  a  void  Judgment, 
yet  the  actual,  uninterrupted,  peaceable  and  adverse  possession 
of  the  land  by  him  during  the  period  of  time  prescribed  by 
the  statute,  under  claim  of  right,  gives  him  the  title — unless 
limitation  is  suspended  by  lU  pendens  or  custodia  legis.  Troll 
V.  St  Louis,  626. 

3.  Lis  Pendens:  Suspension  of  Laches  and  Limitations:  No  Ju- 
risdiction of  Subject-Matter.  Lis  pendens  implies  that  the 
court  had  jurisdiction  of  the  subject-matter  and  parties;  it 
implies  a  controversy  in  court.  If  the  court  had  no  jurisdiction 
ah  initio  of  the  subject-matter,  the  property  involved  was  not 
in  lis  pendens,  and  the  application  of  the  doctrine  of  laches 
or  the  law  of  limitations  was  not  suspended  by  the  fact  that 
a  void  sale  in  partition  of  the  property  was  never  approved 
by  the  court.*  lb. 

4.  Custodia   Legis:    Title  to   Partnership   Real    Estate:    Suspen- 
,8ion  of  Laches  and  Limitations.     The  legal  title  to  an  aliquot 

part  of  real  estate  was  in  Dickson,  who  died,  and  his  surviving 
partner,  as  administrator,  inventoried  the  land  as  an  asset  of 
the  partnership,  and  thereafter  sold  it,  by  general  assignment 
Sot  the  benefit  of  creditors,  and  in  pursuance  to  a  void  proceed- 
ing in  partition  in  the  circuit  court  brought  by  such  assignee 
(void  because  the  court  was  without  jurisdiction),  the  prop- 
erty was  sold  and  under  a  deed  by  the  commissioner  defendants 
entered  into  possession  and  have  been  in  possession  for  many 
years.  Held,  that  neither  the  land  nor  its  legal  or  equitable 
title  was  in  custody  of  the  probate  court  or  the  administrator; 
and  hence  neither  the  defense  of  laches  nor  of  limitations  to  a 
^subsequent  administrator's  right  to  recover  the  land  was  sus- 
pended by  the  supposed  fact  of  custodia  legis.  Custodia  legis 
involves  the  actual  domination  over  some  objective  thing  by 
the  court.  It  is  that  custody  only  which  an  officer  has  the 
right  to  assume  over  property  by  virtue  of  legal  process.  It 
does  not  include  the  mere  controverted  right  to  possession,  but 
it  must  be  the  actual  possession  Itself  in  the  officer;  and 
though  land  purchased  by  partnership  funds  be  treated  in 
equity  as  personal  property,  and  where  the  legal  title  is  vested 
in  a  deceased  partner,  the  equitable  title  is  in  the  surviving 
partner,  yet  to  obtain  the  legal  title  that  partner  (or  his 
assignee)  must  enter  a  court  of  equity,  and  not  the  probate 
court;  and,  hence  the  theory  that  the  property,  for  a  long  time 
in  the  actual  adverse  possession  of  defendants  who  have  im- 
proved it,  was  in  the  custody  of  the  probate  court  or  the  ad- 
ministrator, will  not  avail  to  suspend  or  supplant  the  de- 
fense of  laches  or  of  limitations. 

Held,  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  surviving  partner,  upon  the  death  of  the 
partner  to  whom  land  bought  with  partnership  funds  had 
been  conveyed,  at  once,  upon  his  appointment  and  quali- 
fication as  administrator  of  the  partnership  estate,  acquired 
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tion  of  a  mandamus  proceeding  is  taken  to  determine  the 
validity  of  a  Local  Option  election.    State  ex  rel.  y.  Carter,  52. 

2.  Qualification  of  Voters:  What  Election  Used  for  Basis: 
Number  of  Petitioners.  A  recital  in  the  records  of  the  city 
council  concerning  a  petition  for  a  Local  Option  election  that 
"said  petition  is  signed  by  one-tenth  of  the  qualified  voters  of 
the  city  of  Mexico"  was  sufficient,  and  the  further  recital  "who 
were  qualified  to  vote  for  members  of  the  Legislature  in  said 
city  and  county  of  Audrain  at  the  last  previous  general  elec- 
tion held  therein"  may  be  treated  as  surplusage,  there  being  no 
question  that  the  petition  was  signed  by  at  least  one-tenth  of 
the  legal  voters  of  said  city.  Section  7239  does  ,not  prescribe 
what  election  the  city  shall  use  as  a  basis  for  ascertaining  the 
number  of  voters  who  must  sign  a*  petition  for  a  Local  Option 
election  in  a  city,  and  in  such  case  the  council  should  use  the 
latest  official  sources  of  information.     lb. 

LUNACY  INQUIRY.     See  Insanity. 

MANDAMUS. 

1.  Local  Option  Election:  Validity  Tested  by  Mandamus.  Since 
by  a  late  amendment  to  the  Local  Option  Law  an  election 
held  under  that  law  may  be  contested  once  for  all,  the  court 
will  not  assume  or  entertain  Jurisdiction  by  an  original  man- 
damus suit  of  an  action  whose  sole  object,  in  the  last  analysis, 
is  to  order,  vel  non,  the  issuance  of  a  dramshop  license  to  re- 
lator alone,  since  such  mandamus  does  not  suffice  to  prevent 
other  citizens  from  bringing  a  like  suit  to  have  the  ejection 
declared  invalid  as  to  them,  and  therefore  the  legal  remedy 
should  be  pursued,  and  equity  ought  not  to  assume  jurisdic- 
tion. But  in  this  case,  where  the  vexing  question  as  to  whether 
a  legislative  act  modifying  that  law  is  suspended  by  sufficient 
referendum  petitions  timely  filed  is  involved,  and  other  coun- 
ties are  clamoring  for  a  settlement  of  that  question,  jurisdic- 
tion of  a  mandamus  proceeding  is  taken  to  determine  the 
validity  of  a  Local  Option  election.    State  ex  rel.  v.  Carter,  52. 

2.   :  Qualification  of  Vetera:  What  Election  Used  for  Basis: 

Number  of  Petitioners.  A  recital  in  the  records  of  the  city 
council  concerning  a  petition  for  a  Local  Option  election  that 
"said  petition  is  signed  by  one-tenth  of  the  qualified  voters  of 
the  city  of  Mexico"  was  sufficient,  and  the  further  recital  **who 
were  qualified  to  vote  for  members  of  the  Legislature  in  said 
city  and  county  of  Audrain  at  the  last  previous  general  elec- 
tion held  therein"  may  be  treated  as  surplusage,  there  being  no 
question  that  the  petition  was  signed  by  at  least  one-tenth  of 
the  legal  voters  of  said  city.  Section  7239  does  not  prescribe 
what  election  the  city  shall  use  as  a  basis  for  ascertaining  the 
number  of  voters  who  must  sign  a  petition  for  a  Local  Option 
election  in  a  city,  and  in  such  case  the  council  should  use  the 
latest  official  sources  of  information.    lb. 

3.  Remedy  by  Appeal.  Mandamus  may  lie  to  compel  an  inferior 
court  to  hear  and  determine  a  cause  or  matter  in  issue  of 
which  it  has  jurisdiction  but  refuses  to  perform  a  plain  legal 
duty.  But  when  a  circuit  court  has  exercised  its  entire 
jurisdiction  by  fully  hearing  a  cause  and  rendering  final 
judgment  therein,  its  errors  committed  during  the  trial  must 
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be  corrected  by  appeal  or  writ  of  error»  even  though  the  trial 
was  begrun  before  a  Jury  at  one  regular  term  and  finished  before 
the  same  Jury  at  the  next  term.  State  ex  rel.  v.  Robinson, 
684. 


4.   :     Trial     Begun     at     One     Term     and     Concluded     at 

Another.  The  remedy  of  a  plaintiff,  in  his  suit  begun 
at  one  term,  and,  after  the  adjournment  of  court  in  course, 
concluded  at  the  next  term  before  the  same  Jury,  resulting  in 
a  final  Judgment  for  defendant,  is  by  appeal  or  writ  of  error, 
and  not  by  mandamus  to  compel  the  trial  Judge  to  replace 
the  case  on  the  docket  and  proceed  to  try  it  anew.    lb. 

5.  :      — — :      Bill      of      Exceptions.     And     though      the 

trial  of  the  case  was  begun  only  a  few  days  before  the 
end  of  the  term,  against  plaintiff's  protest  on  the  ground  that 
it  could  not  be  concluded  before  the  adjournment  of  the  term 
by  lapse  of  time,  and  though  the  trial  judge  on  FMday  con- 
tinued the  case  to  the  next  Monday  when  the  next  regular 
term  by  statute  was  required  to  begin,  the  plainUfl  was,  at 
any  time  before  actual  adjournment  on  Saturday,  entitled 
to  ask  for  an  order  granting  him  sufficient  time  to  prepare 
and  file  such  exceptions  as  he  had  saved  at  that  term,  and 
thereby  prepare  for  his  appeal.     lb. 

MARRIED  WOMAN. 

1.  Acknowledgment:  Prior  to  Enabling  Act:  Private  Seal  of 
Mayor.  A  deed  made  in  1857  by  a  married  woman  and  her 
husband,  "acknowledged  in  proper  form  before  M.  J.  Payne, 
Mayor  of  the  City  of  Kansas"  and  reciting  that  the  same  was 
given  "under  his  hand  and  private  seal,  there  being  no  seal 
of  office  provided,"  conveyed  land  lying  in  Jackson  county 
belonging  to  the  wife.  The  acknowledgment  containing  a  re- 
cital of  every  necessary  statutory  requirement,  including  an 
examination  of  the  wife  separate  and  apart  from  her  husband, 
the  failure  to  style  the  seal  impression  following  the  name 
of  the  officer  an  "official  seal"  did  not  affect  the  validity  of 
the  conveyance  as  between  the  parties  thereto  or  as  to  her 
heirs.     Rivard  v.  Railroad,  135. 

2l    Deed:        Correction        In      Matters       of        Description.       A 
married     woman     prior     to     the    enabling     acts     could     con- 
vey her  land  by  joining  her  husband  in  a  deed;   and  if  such 
was  made  and  acknowledged  in  full  conformity  with  all  legal 
requirements  on  her  part,  a  court  of  equity  in  1857,  having 
acquired  Jurisdiction  of  her  and   her  husband  by  publication 
to  them  as  non-residents,  also  in  strict  compliance  with  law, 
had  power  to  correct  the  deed  in  matter  of  description  of  the 
land,  and  such  decree  vested  the  title  in  the  deed's  grantees 
as  fully  as  if  the  deed  had  contained  a  true  description. 
neld,  by  GRAVES,  J.,  with  whom  WOODSON  and  WALKER, 
JJ.,  concur,  that  said  decree,  reciting  that  "it  is  ordered, 
adjudged  and  decreed  that  the  title  to  said  real  estate  pass 
to  and  vest  in  plaintiffs  as  against  defendants,  as  well  as 
against  all  others  claiming  under  them,"  not  only  corrected 
the  misdescription  in  the  deed,  but  went  further  and  vested 
the  title  in  the  plaintiffs;  and  not  being  void  upon  its  face, 
is  an  insurmountable  barrier  to  a  recovery  by  the  heirs  of 
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the  defendants  therein  in  a  collateral  suit,  in  total  dis- 
regard of  any  defect  In  the  deed  or  its  acknowledgment 
Rivard  v.  Railroad,  135. 

8.  :  :  Jurisdiction.  There  is  a  wide  distinction  be- 
tween the  erroneous  exercise  of  Jurisdiction  and  a  lack  of 
jurisdiction.  A  court  of  equity  had  jurisdiction  in  1867  of  the 
subject-matter  of  correcting  a  misdescription  of  the  land  in  a 
deed  made  by  a  married  woman,  and  if  it  acquired  jurisdiction 
over  her  person  in  the  manner  prescribed  by  statute,  any 
errors  committed  by  it  in  the  trial  of  the  case  can  be  corrected 
only  by  appeal,  and  its  decree  correcting  the  description  can- 
not be  successfully  attacked  in  a  collateral  proceeding,  either 
by  her  or  her  heirs.  If  the  court  had  no  jurisdiction,  then  its 
decree  is  void,  and  it  can  be  collaterally  assailed.    lb. 

4.  Divorce:  Maintenance  of  Wife  Ad  Interim.  Where  the  circuit 
court  has  set  aside  a  judgment  for  divorce  obtained  by  a 
husband  against  his  wife  and  restored  her  to  all  the  marital 
rights  which  she  enjoyed  before  such  divorce  was  granted, 
the  court  has  power  to  grant  her  an  allowance  for  mainte- 
nance between  the  time  the  fraudulent  divorce  was  obtained 
and  the  time  it  was  set  aside,  upon  a  timely  application  there- 
for. Such  an  allowance  will  not  be  denied  on  the  ground 
that  between  such  dates  she  was  not  his  wife.  Dorrance  v. 
Dorrance,  317. 


6.   :  Allowance  of  Attorney's  Fee  for  Prosecuting  Suit  ta 

Annul.  The  circuit  court  may  properly  allow  to  the  wife  at- 
torney's fee  for  services  rendered  by  such  attorney  in  prose- 
cuting her  suit  to  annul  the  judgment  for  divorce  obtained  by 
her  husband's  fraud,  on  the  ground  that,  both  by  statute  and 
the  common  law,  the  husband  is  compelled  to  pay  for  the 
necessaries  of  the  wife.    lb. 

6.   :    Allowance  of  Attorney's    Fee    for    Suit    for    Malnte- 

nance.  And  likewise  the  circuit  court  may  allow  to  the  wife  an 
Attorney's  fee  for  services  rendered  by  the  attorney  for  prose- 
cuting an  allowance  for  the  maintenance  of  the  deserted  wife 
between  the  time  a  divorce  was  fraudulently  obtained  by  her 
husband  and  the  date  such  fraudulent  judgment  was  set  aside» 
on  the  ground  that  the  unlawful  conduct  of  the  husband  haa 
rendered  necessary  an  action  for  her  separate  support.  But 
that  holding  is  not  to  be  understood  as  referring  to  an  allow- 
ance of  suit  money  pendente  lite  in  an  action  by  the  wife  for 
maintenance.    lb. 

MASTER  AND  SERVANT. 

L  Vice-Principal:  Fellow-Servant:  Dual  Capacity:  Driver  of 
Wagon.  The  driver  of  a  large  wagon  used  in  hauling  carriages, 
buggies  and  other  vehicles  from  defendants'  factory  to  the 
depot  where  they  were  loaded  into  cars  and  shipped,  was  em- 
powered to  employ  and  did  employ  the  men  or  crew  needed  by 
him  in  loading  and  unloading  the  vehicles,  and  managed  that 
work,  having  control  of  the  men  and  giving  to  them  a  state- 
ment of  the  number  of  hours  each  worked,  and  those  were  paid 
by  defendants.  He  hired  plaintiff  and  another  on  the  day  of 
the  accident  to  assist  in  loading  and  unloading  t^e  wagon,  and 
after  it  was  loaded  drove  it  to  the  depot    On  the  way  he  sent 
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plaintiff  with  a  bar  to  the  office  of  defendants'  shipping  clerlc» 
and  told  him  he  would  wait  for  him  across  the  railroad  tracks. 
When  plaintiff  arrived  at  the  point  where  the  driver  was  wait- 
ing, he  attempted  to  climb  into  the  front  part  of  the  wagon, 
where  he  had  previously  been  riding  and  was  expected  to  ride. 
Just  as  he  planted  his  foot  on  the  hub  of  the  front  wheel  and 
rose,  throwing  his  weight  on  the  hub,  the  driver  started  the 
team,  throwing  him  off  the  wagon  on  the  street  and  seriously 
injuring  him.  Held,  that,  in  hiring  the  men  and  controlling  their 
work  in  loading  and  unloading  the  wagon  the  driver  was  a 
vice-principal  of  defendants;  but  in  driving  the  wagon,  and  at 
the  immediate  time  of  the  accident,  he  was  not  a  vice-principal, 
but  a  fellow-servant  with  plaintiff,  and  therefore  plaintiff  can- 
not recover  for  the  injuries  due  to  the  driver's  n'=»?ligence. 
Beld,  by  WALKER,  J.,  dissenting,  with  whom  LAMM,  C.  J.,  and 
BROWN,  J.,  concur,  that  plaintiff  at  the  time  of  the  ac- 
cident was  acting  in  the  line  of  his  duty  and  under  the 
supervision  of  the  driver,  and  the  driver's  position  throu2:h- 
out  the  whole  transaction  was  that  of  vice-principal.    His 
status  should  not  be  determined  by  one  isolated  act.  but 
by  all  the  facts  in  evidence  which  define  his  relations  to 
plaintiff  and  defendants,  viewed  in  the  li^ht  of  his  admitted 
general  authority  In  the  premises.     Mclntyre  v.  Tebbetts, 
117. 

2.  Negligence:  imminent  Peril:  Railroad  Water  Tank.  The  evi- 
dence discloses  that  plaintiff  was  employed  in  building  a  rail- 
road water  tank  designed  to  hold  sixteen  feet  of  water;  that 
it  was  partly  braced  at  the  time  it  collapsed;  that  the  braces 
were  nailed,  but  not  bolted,  as  they  should  have  been,  accord- 
ing to  the  usual  and  proper  methods  of  construction;  that 
the  tank  was  being  filled  with  water  during  the  forenoon;  that 
the  water  was  leaking  and  making  the  ground  at  the  tank's 
base  wet  and  inclined  to  slide  or  slip;  that  Just  before  noon 
the  tank  was  quivering  and  rocking  to  the  extent  of  two  inches 
or  more;  that  plaintiff  knew  all  these  things;  that  at  the  dinner 
hour  the  workmen  discussed  the  dangerous  condition,  but 
whether  in  plaintiff's  hearing  is  not  clear;  that  knowing  these 
facts,  the  plaintiff,  with  other  workmen,  obeyed  the  directions 
of  their  foreman  and  went  back  to  work  upon  the  tank,  the 
plaintiff  being  near  the  top  thereof;  and  that  shortly  after 
their  return  the  tank  fell,  and  plaintiff  was  injured.  Held,  that 
these  facts  do  not  show  such  imminent  peril  as  to  Justify  the 
court  in  declaring  as  a  matter  of  law  that  the  act  of  plaintiff 
in  returning  to  the  work  would  preclude  a  recovery.  Wing- 
fleld  V.  Railroad,  847. 

MERCANTILE  AGENT.    See  Interstate  Commerce. 

MISJOINDER  OP  CAUSES. 

Quieting  Title:  Multifariousness:  Bill  of  Peace.  Notwithstanding 
in  a  suit  in  equity  to  quiet  title  an  objection  of  multifariousness 
may  be  raised,  since  many  persons  claiming  to  own  land  in 
severalty,  some  of  whose  titles  depend  on  limitations  and  are 
separately  asserted,  are  Joined  as  defendants,  yet  both  sides 
may  refuse  to  object  to  the  omnibus  character  of  the  petition, 
and  assume  that  such  common  relation  exists  among  defend- 
ants, and  such  common  interest  and  common  question  are 
involved,  that  the  equitable  doctrine  of  avoiding  a  multiplicity 
of  suits  so  controls  the  situation  as  to  permit  a  general  bill 
of  peace.     Troll  v.  St  Louis,  626. 
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MISREPRESENTATIONS.     See  Fraudulent  Representations. 

MULTIFARIOUSNESS. 

Quieting  Title:  Bill  of  Peace.  Notwithstanding  in  a  suit  in 
equity  to  quiet  title  an  objection  of  multifariousness  may  be 
raised,  since  many  persons  claiming  to  own  land  in  severalty, 
some  of  whose  titles  depend  on  limitations  and  are  separately 
asserted,  are  joined  as  defendants,  yet  both  sides  may  refuse  to 
object  to  the  omnibus  character  of  the  petition,  and  assume  that 
such  common  relation  exists  among  defendants,  and  such  com- 
mon interest  and  common  question  are  involved,  that  the  equi- 
table doctrine  of  avoiding  a  multiplicity  of  suits  so  controls 
the  situation  as  to  permit  a  general  bill  of  peace.  Troll  t. 
St  Louis,  626. 

NEGLIGENCE. 

1.  Responsibility.  It  is  not  the  present  law  that  every  one  else 
is  responsible  for  protecting  one  from  injury  except  that  one 
himself.    Williams  v.  Railroad,  87. 

2.  Custom.  When  a  railroad  employee  undertakes  to  justify 
hiitfself  under  a  custom  followed  in  running  a  train,  his  acts 
must  be  within  the  custom.    lb. 

5.  Contributory  Negligence.  The  doctrine  of  contributory  neg- 
ligence is  still  the  law  of  this  State,  and  can  be  exploded  (mly 
by  the  lawmaker.    lb. 


:    Jumping    Ahead    of     Moving     Engine     Without     a 

Light.  An  experienced  brakeman,  who,  without  any  precaution 
or  any  visible  concern  for  his  own  safety,  springs  of  a  dark 
night  from  the  pilot  of  an  engine  attached  to  a  moving  train, 
intending  the  train  to  follow  him  as  he  runs  several  hundred 
feet  ahead  to  turn  a  switch  and  sidetrack  the  train  without 
its  stopping  (which  is  customary  at  the  place),  and  without  a 
light  to  see  by,  since  his  light  has  lately  gone  out,  and  without 
taking  time  to  relight  it  or  consult  the  engineer  about  stopping 
the  train,  but  taking  the  chances  of  a  slip,  a  misstep,  a  stumble, 
a  fall,  the  most  imminent  danger  of  the  most  unpreventable 
injuries,  and  does  fall  and  is  run  over  by  the  train,  is  guilty 
of  such  contributory  negligence  as  bars  recovery  for  his  in- 
juries,   lb. 


:    :     Demurrer    to    Evidence.      Plaintiff    was 

an  experienced  brakeman,  on  an  extra  freight  train  north-bound 
which  was  required  by  the  rules  to  sidetrack  at  a  station  to 
let  a  south-bound  superior  train  pass  on  the  main  track.  It  had 
become  customary  as  the  train  approached  this  station,  to  slow 
down  and  for  the  brakeman  to  jump  from  the  train  while  it 
was  still  in  motion,  and  run  ahead  and  throw  the  switch,  so 
the  train  could  enter  the  sidetrack  without  stopping.  That  was 
done  because  the  track  was  slightly  up-grade,  and  if  a  heavy 
train  stopped  sometimes  in  storting  again  a  drawhead  to  a 
car  would  be  pulled  out,  causing  loss  of  time,  making  neces- 
sary the  flagging  of  the  superior  train  which  ran  on  scnednle 
time,  and  the  rules  required  a  clearance  within  five  minutes. 
The  time  was  a  very  dark  July  night  Plaintiff  was  supplied 
with  two  lanterns,  one  with  a  red  light  for  signals  and  the 
other  with  a  white  light  to  see  by,  and  it  was  a  brakeman's 
duty  to  fill,  trim  and  look  after  his  own  lanterns.     He  was 
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riding  on  the  engine,  on  a  seat  provided  on  the  east  or  fire- 
man's side,  a  proper  place  for  him  to  be.  As  the  train,  run- 
ning from  twenty  to  twenty-flve  miles  per  hour,  was  a  mile 
or  so  south  of  the  station,  the  engineer  asked  plaintiff  ta 
''get  the  switch"  for  him,  and  something  was  said  about  their 
being  on  "short  time"  for  the  superior  train,  and  no  directions- 
or  suggestions  were  given  plaintiff  about  the  character  of  the 
groimd  or  the  condition  of  the  track,  or  where  plaintift  should 
run,  r'^r  did  he  ask  for  any.  Both  understood  that  to  "get 
the  switch"  meant  to  "run  for  the  switch,"  to  throw  it,  so 
that  the  train  need  not  stop  in  passing  onto  the  sidetrack.  One 
cannot  see  from  the  engine's  light  the  track  for  five  or  six  feet 
immediately  in  front  of  the  pilot.  When  the  train  was  run- 
ning three  or  four  miles  an  hour  and  was  two  or  three  hun- 
dred feet  from  the  switch,  he  left  the  engine  cab,  went  out  of 
the  fireman's  window,  and  by  means  of  the  running  Doard 
reached  the  pilot,  where  the  wind  blew  out  his  white  light, 
which  it  Is  not  claimed  was  defective.  He  then  returned  to  the 
cab,  and  without  relighting  or  attempting  to  relight  the  lantern, 
or  telling  the  engineer  of  the  incident,  or  asking  advice,  he 
gave  the  lantern  to  the  fireman,  and  with  only  the  red  light 
went  out  the  same  window  and  by  the  same  course  to  the 
pilot.  His  excuse  for  not  relighting  the  lantern  is  that  he 
thought  he  did  not  have  time.  When  he  reached  the  pilot  he 
got  on  the  engineer's  (or  west)  side  of  it,  where  he  was  not 
and  could  not  be  seen  by  the  engineer,  and  after  riding  there 
a  little  sprang  out  into  the  darkness  on  the  east  side  of  the 
center  of  the  track,  a  distance  of  150  feet  or  so  from  the  switch. 
Not  seeing  him  and  the  green  light  showing  In  the  switch  stand, 
indicating  that  the  switch  had  not  been  thrown,  the  engineer 
inquired  of  the  fireman  if  the  plaintiff  had  gone  ahead  to  get 
the  switch,  and  on  being  told  he  had  the  train  was  stopped, 
the  south-bound  superior  train  was  spied  two  miles  up  the 
track,  and  plaintiff  was  found  sitting  on  the  side  of  the  track, 
one  arm  gone  and  both  legs  broken.  Held,  that,  whether  or  not 
there  was  a  hole  or  depression  in  the  track  into  which  plain- 
tiff stumbled  or  fell,  or  whether  or  not  if  there  was  such  a 
hole  it  had  existed  for  such  a  time  as  would  bring  home  notice 
of  its  existence  to  the  company,  and  admitting  that  the  com- 
pany knew  of  the  custom  of  "getting  switches"  by  leaping  from 
a  moving  train  and  running  for  them,  the  plaintiff  was  guilty 
of  such  contributory  negligence  as  bars  a  recovery  for  his 
injuries,  since,  being  an  experienced  brakeman,  without  any 
precaution  for  his  safety,  without  using  his  red  lantern,  with- 
out any  attempt  to  relight  the  white  light,  without  askinsr 
advice  from  the  engineer  and  without  reporting  to  him  that  he 
had  lost  his  seeing  lieht  and  thus  putting  it  up  to  him  to  stoo 
the  train  because  of  that  misadventure,  and  putting  himself 
thoughtlessly  outside  the  pale  of  human  aid  In  case  of  a  stumble 
or  fall  or  any  unknown  defect  in  the  track,  he  leaped  into  the 
darkness  in  the  front  of  an  imminent  danger,  without  a  light 
and  the  likelihood  of  seeing.    lb. 

6.   :     Two     Dangerous     Ways.      The    court    refuses    to 

consider  whether  the  plaintiff  Is  chargeable  with  choosing  the 
more  dangerous  of  two  dangerous  ways,  to-wit.  getting  on  the 
edge  of  the  track  instead  of  following  its  center.    lb. 

7.  Vice-Prlncipai:     Fei low-Servant:    Dual    Capacity:    Driver    of 
Wagon.    The  driver  of  a  large  wagon  used  in  hauling  carriages, 
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buggies   and   other  vehicles   from   defendants'   factory  to  the 
depot  where  they  were  loaded  Into  cars  and  shipped,  was  em- 
powered to  employ  and  did  employ  the  men  or  crew  needed  by 
him  in  loading  and  unloading  the  vehicles,  and  managed  that 
work,  having  control  of  the  men  and  giving  to  them  a  state- 
ment of  the  number  of  hours  each  worked,  and  those  were  paid 
by  defendants.    He  hired  plaintiff  and  another  on  the  day  of 
the  accident  to  assist  in  loading  and  unloading  the  wagon,  and 
after  it  was  loaded  drove  it  to  the  depot    On  the  way  he  sent 
plaintiff  with  a  bar  to  the  office  of  defendants'  shipping  clerk, 
and  told  him  he  would  wait  for  him  across  the  railroad  tracks. 
"When  plaintiff  arrived  at  the  point  where  the  driver  was  wait- 
ing, he  attempted  to  climb  into  the  front  part  of  the  wagon, 
where  he  had  previously  been  riding  and  was  expected  to  ride. 
Just  as  he  planted  his  foot  on  the  hub  of  the  front  wheel  and 
rose,  throwing  his  weight  on  the  hub,  the  driver  started  the 
team,  throwing  him  off  the  wagon  on  the  street  and  seriously 
injuring  him.    Held,  that,  in  hiring  the  men  and  controlling  their 
work  in  loading  and  unloading  the  wagon  the  driver  was  a 
vice-principal  of  defendants;  but  in  driving  the  wagon,  and  at 
the  immediate  time  of  the  accident,  he  was  not  a  vice-principal, 
but  a  fellow-servant  with  plaintiff,  and  therefore  plaintiff  can- 
not  recover   for   the   injuries   due   to  the   driver's   negligence. 
Held,  by  WALKER,  J.,  dissenting,  with  whom  LAMM,  C.  J.,  and 
BROWN,  J.,  concur,  that  plaintiff  at  the  time  of  the  ac- 
cident was  acting  in  the  line  of  his  duty  and  under  the 
supervision  of  the  driver,  and  the  driver's  position  through- 
out the  whole  transaction  was  that  of  vice-principal.     Hia 
status  should  not  be  determined  by  one  isolated  act,  but 
by  all  the  facts  in  evidence  which  define  his  relations  to 
plaintiff  and  defendants,  viewed  in  the  light  of  his  admitted 
general  authority  in  the  premises.     Mclntyre  v.  Tebbetts. 
117. 

S.  Instruction:  None  Asked  on  Cause  of  Action.  The  submis- 
sion of  a  personal  injury  case  to  the  jury  without  any  instruc- 
tion asked  or  given  on  the  question  of  defendant's  negligence, 
or  plaintiff's  contributory  negligence,  or  his  assumption  of  the 
risk,  and  none  whatever  except  one  on  the  measure  of  dam- 
ages and  another  on  the  validity  of  a  release  of  defendant  from 
further  liability,  is  a  practice  to  be  condemned,  but  is  not 
reversible  error.    Wingfleld  v.  Railroad,  347. 


9.   :  Release:  Covering  Whole  Case.    An  instruction  which 

directs  the  jury  that  if  they  find  certain  facts,  they  will  not 
consider  as  a  defense  a  release  of  his  cause  of  action  signed 
by  plaintiff,  and  winding  up  with  the  words  "except  to  the 
extent  of  crediting  the  amount  of  $690  on  your  verdict.  If  your 
verdict  should  be  for  plaintiff,"  does  not  purport  to  direct  a 
verdict  for  plaintiff  upon  the  whole  case,  and  cannot  be  con- 
sidered as  error  in  that  it  omits  the  defenses  to  the  cause  of 
action  pleaded  by  defendant 

Held,  by  WOODSON,  J.,  dissenting,  with  whom  WALKER,  J.. 
concurs,  that ,  instructions  given  for  the  plaintiff  which 
fully  cover  his  own  case  need  not  include  the  affirmative 
defenses  pleaded  by  defendant     lb. 

10.  :  Fraudulent  Representation:  Must  Be  of  Facts:  Inatruo- 

tion«  In  a  suit  against  a  railroad  company  for  breaking  the 
plaintiff's  arm,  if  the  company's  physician  stated  to  him  that 
the   bones  of  his  arm   had   united,   and   plaintiff  in   reliance 
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thereon  entered  into  an  accord  and  satisfaction-  of  his  cause  of 
action,  and  said  statement  was  not  true,  plaintiff  should  not  be 
bound  by  the  release,  because  the  statement  was  not  one 
of  opinion,  but  one  of  fact.  But  an  instruction  which  does 
not  present  that  issue  of  fact  to  the  Jury,  but  tells  them  that 
if  they  "find  that  such  doctor  assured  the  plaintiff  in  substance 
and  without  qualification  that  plaintiff's  arm  would  be  as  good 
and  strong  as  ever  within  six  months,"  etc.,  thereby  placing 
plaintiff's  right  to  have  the  release  revoked  on  the  physician's 
opinion,  is  reversible  error,  the  verdict  being  for  plaintiff,  al- 
though there  was  positive  testimony  that  the  physician  stated 
the  bones  of  the  arm  had  united. 

Held,  by  GRAVES,  J.,  with  whom  a  majority  concur,  that  a 
physician,  skilled  in  determining  existing  bodily  conditions, 
should  be  held  to  be  making  statements  of  facts,  rather 
than  giving  a  mere  opinion,  when  he  undertakes  to  giTe 
a  present  existing  condition  of  the  patient. 
Held,  by  WOODSON,  J.,  dissenting,  that  a  statement  made  by 
a  physician,  made  after  an  external  examination  of 
plaintiff's  arm*  in  response  to  plaintiff's  request  to  know 
its  condition,  that  there  was  a  perfect  union  of  its  bones, 
was  not  a  statement  of  a  fact,  but  of  a  mere  opinion,  and 
that  every  statement  of  a  physician  as  to  the  actual  con- 
dition of  a  patient  is  but  an  expression  of  an  opinion.    lb. 

11.  Imminent  Peril:  Railroad  Water  Tanl<.  The  evidence 
discloses  that  plaintiff  was  employed  in  building  a 
railroad  water  tank  designed  to  hold  sixteen  feet  of  water; 
that  it  was  partly  braced  at  the  time  it  collapsed;  that  the 
braces  were  nailed,  but  not  bolted,  as  they  should  have  been, 
according  to  the  usual  and  proper  methods  of  construction; 
that  the  tank  was  being  filled  with  water  during  the  forenoon; 
that  the  water  was  leaking  and  making  the  ground  at  the  tank's 
base  wet  and  inclined  to  slide  or  slip;  that  just  before  noon 
the  tank  was  quivering  and  rocking  to  the  extent  of  two  Inches 
or  more;  that  plaintiff  knew  all  these  things;  tjiat  at  the  dinner 
hour  the  workmen  discussed  the  dangerous  condition,  but 
whether  in  plaintiff's  hearing  is  not  clear;  that  knowing  these 
facts,  the  plaintiff,  with  other  workmen,  obeyed  the  directions 
of  their  foreman  and  went  back  to  work  upon  the  tank,  the 
plaintiff  beinsf  near  the  top  thereof:  and  that  shortly  after 
their  return  the  tank  fell,  and  plaintiff  was  injured.  Held,  that 
these  facts  do  not  show  such  imminent  peril  as  to  justify  the 
court  in  declaring  as  a  matter  of  law  that  the  act  of  plaintiff 
in  returning  to  the  work  would  preclude  a  recovery.    lb. 

NEW  TRIAL. 

1.  Discretionary:  Appeal.  The  granting  of  a  new  trial  in  civil 
cases  on  the  ground  that  the  verdict  is  against  the  weight  of 
the  evidence  rests  within  the  sound  discretion  of  the  trial 
court,  and  its  action  in  that  behalf  will  not  be  disturbed  on 
appeal  unless  it  appears  that  its  discretionary  power  was 
abused,  i  e.,  exercised  in  an  arbitrary  or  improvident  manner. 
Devine  v.  St  Louis,  470. 

2.  Excessive  Verdict:  Appeal.  The  Supreme  Court  re- 
fuses to  interfere  with  the  ruling  of  the  trial  court  granting 
a  new  trial  where,  in  an  action  for  damages  for  injuries  suffered 
by  falling  through  a  cinder  sidewalk  and  severely  spraining  her 
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ankle,  the  plaintiff,  upon  conflicting  evidence  as  to  the  effect 
of  the  injury,  received  a  verdict  for  $2000  and  refused  to  file  a 
remittitur  for  $800.    Devine  v.  St  Louis,  470. 


:   Constitutional  Question.     The  granting  of  new  trials 

where  excessive  damages  have  been  given  is  not  a  denial  of 
the  right  of  trial  by  jury  as  safegruarded  by  section  28  of 
article  2  of  the  Missouri  Constitution.  In  EIngland  the  practice 
of  granting  new  trials  at  the  discretion  of  the  court 
for  miscarriages  of  the  jury,  including  the  award  of  excessive 
damages,  was  firmly  established  in  the  eighteenth  century, 
and  has  continued  unabated.  It  is  a  part  of  the  common  law 
of  England  adopted  in  the  Territory  of  Missouri  January  19, 
1816,  and  it  has  during  the  entire  period  of  statehood  been  a 
canon  of  constitutional  and  statutory  interpretation.    lb. 


NOTICE. 


Drainage  District:  Sufficiency:  To  Dead  Man.  A  notice  of 
the  organization  of  a  drainage  district  directed  to  the  persons 
whose  names  are  returned  by  the  viewers  and  generally  to  all 
other  persons  owning  lands  to  be  affected  by  the  construction 
of  the  proposed  ditch,  in  the  language  of  the  statute,  when 
properly  published,  is  due  process  of  law  and  gives  the  court 
jurisdiction  over  the  owners  of  all  land  in  the  district,  though 
one  of  the  names  returned  by  the  viewers  was  that  of  a  dead 
man.  Especially  is  such  notice  sufficient  where  the  lands 
alleged  to  belong  to  said  deceased  person  were  divested  out 
of  him  in  his  lifetime  and  vested  in  other  persons.  Barnes  v. 
Construction  Co.,  175. 


2.  :    Additional    Notice:    Invalidity    of   First    By    causing 

to  be  issued  and  published  a  new  notice  to  landowners,  the 
county  court  did  not  nullify  a  previous  notice  regular  in  all 
respects,  nor  were  the  landowners  released  by  the  additional 
notice  which  need  not  have  been  given,  nor  did  the  county 
court  lose  its  jurisdiction  over  those  who  were  served  with  the 
first  notice.    lb. 

3.  :     Delay    In    Publication.      A    delay    of    two    m<Miths 

after  the  finding  of  the  final  report  of  the  viewers  and  engineer 
in  publishing  the  notice  to  landowners  of  the  ditch  to  be  con- 
structed and  the  lands  to  be  affected,  did  not  render  such 
notice  invalid,  in  the  absence  of  any  showing  of  a  change  of 
ownership  in  the  lands  between  the  time  the  report  was  filed 
and  the  publication  was  made.  The  delay  did  not  deprive  the 
county  court  of  jurisdiction.  The  publication  of  the  report 
in  such  cases  is  very  similar  to  an  order  of  publication  to  a 
non-resident,  upon  an  affidavit,  under  the  general  practice  act; 
and,  besides,  Sec.  2119,  R.  S.  1909,  declaring  that  a  "judgment 
shall  not  be  impaired  or  in  any  way  affected  by  reason  of  any 
default  or  negligence  of  any  clerk  or  officer  of  the  court,  by 
which  neither  party  shall  have  been  prejudiced,*'  is  to  be  ap- 
plied in  an  injunction  suit  to  restrain  the  construction  of  the 
drainage  district,  which  in  effect  is  a  collateral  attack  upon 
the  judgment  of  the  county  court.    lb. 

4.  :  Publication:  Affidavit  Sworn  to  Before  Pub- 
lication. The  fact  that  the  affidavit  of  publication  of  the 
notice  was  sworn  to  before  the  notice  was  published  will  not 
authorize  a  judgment  to  enjoin  the  construction  of  the  drain- 
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age  ditch,  where  the  county  court  made  a  specific  finding  that 
due  and  legal  notice  had  been  given  to  all  persons  owning 
land  in  the  drainage  district,  except  those  who  had  yoluntailiy 
entered  their  appearance.    lb. 

5.  Corrupt  Bargain:  Suit  on  Special  Taxbill:  Notice  to  Contractor: 
Taxblil.  Even  if  it  be  shown  that  the  ordinance  establishing 
the  sewer  district  and  providing  fo^-  the  construction  of  the 
sewer  was  enacted  as  the  result  of  a  corrupt  agreement  be- 
twen  the  city  and  the  owner  of  considerable  real  estate  in  the 
section  wherein  a  public  sewer  was  laid,  ihe  taxbill  issued  to  a 
contractor  in  payment  for  constructing  the  district  sewer,  who 
had  no  notice  of  the  misconduct,  is  not  rendered  invalid  as  to 
him  by  such  misconduct.    Land  &  Imp.  Co.  v.  St.  Louis,  291. 

€.  Benefit  Astettments:  Object.  The  object  of  a  notice  to 
property  owners  of  an  order  of  court  impaneling  a  jury 
to  apportion  among  lot  owners  the  benefits  arising  from  the 
condemnation  of  land  for  a  park,  is  to  permit  them  an  oppor- 
timity  to  be  heard  and  to  present  their  rishts  and  interests 
for  the  consideration  of  the  jury;  and  that  object  would  be 
totally  defeated  if  there  were  when  notice  was  given  no  park 
district,  for  they  would  not  then  know  whether  or  not  their 
lots  would  be  embraced  within  the  distiict  for  which  they 
were  to  be  taxed.    Pash  v.  St  Joseph,  332. 

PARKS. 

1.  Benefit  Assessments:  No  Benefit  D:8trict:  Park  Districts.  A 
city  cannot  condemn  land  for  park  pui  poses  in  a  particular 
park  district,  and  assess  benefits  or  dj.aiages  caused  by  its 
establishment,  when  no  such  district  in  fact  exists.  The  en- 
forcement of  a  judgment  assessing  and  levying  special  assess- 
ments on  real  property  for  the  purpose  of  purchasing  a  public 
park,  rendered  in  a  suit  begun  long  before  the  city  council 
had  divided  the  city  into  park  districts,  as  required  by  statute, 
will  be  enjoined.  Under  the  statutes  governing  the  city  of 
St.  Joseph  the  non-existence  of  a  park  district  at  the  time  a 
condemnation  suit  was  brought  to  condemn  land  for  park 
purposes  and  at  the  time  notice  was  given  of  an  order  for  the 
impaneling  of  a  jury  to  assess  benefits  and  at  the  time  the 
court  began  to  take  evidence,  renders  void  the  verdict  re- 
turned by  the  jury  apportioning  the  benefits  and  the  judgment 
confirming  their  verdict.    Pash  v.  St.  Joseph,  332. 


2.   :  :  :  Object  of  Notice.    The  object  of  a 

notice  to  property  owners  of  an  order  of  court  impaneling  a 
jury  to  apportion  among  lot  owners  the  benefits  arising  from  the 
condemnation  of  land  for  a  park,  is  to  permit  them  an  oppor- 
tunity to  be  heard  and  to  present  their  rights  and  interests 
for  the  consideration  of  the  jury;  and  that  object  would  be 
totally  defeated  if  there  were  when  notice  was  given  no  park 
district,  for  they  would  not  then  know  whether  or  not  their 
lots  would  be  embraced  within  the  district  for  which  they 
were  to  be  taxed.    lb. 

PARTIES  TO  ACTIONS. 

Quieting  Title:  Railroad  Company  at  Defendant.  Whether  or  not 
Sec.  650,  R.  S.  1899  (Sec.  2535,  R.  S.  1909),  relating  to  a  remedy 
for  determining  and  adjudging  title  to  land,  applies  to  a  rail* 
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road  defendant,  which  has  long  used  the  land  for  its  tracks,  is 
not  decided  in  this  case,  because  both  sides  concede  it  does 
apply,  and  the  case  was  tried  on  that  theory.  Troll  y.  St 
Louis,  626. 

PARTITION. 

Improvements:  Laches.  Where  unimproved  land,  as  the  result  of 
a  partition  suit  brought  by  the  assignee  of  the  administrator 
of  a  partnership  which  the  title  records  do  not  show  was  the 
owner,  was  sold  many  years  ago,  and  improvements  to  the 
amount  of  many  thousands  of  dollars  were  made  by  the  pur- 
chaser's grantees  on  the  faith  of  an  established  title,  and 
the  flux  of  time  and  laches  have  been  marked,  the  grantees* 
title  ought  not  to  be  disturbed  except  for  the  gravest  reasons 
and  only  to  preserve  settled  and  indisputable  principles  relating 
to  real  property.     Troll  v.  St.  Louis,  626. 

PARTNERSHIP. 

1.  Jurisdiction:  Assignment  of  Partnership  Estate:  Former 
Decision:  Stare  Decisis.  The  judgment  in  a  former  branch 
of  this  case  (State  ex  rel.  v.  Withrow,  141  Mo.  69),  holding 
that,  under  the  statutes  in  force  in  1873,  Jurisdiction  of  a  part- 
nership estate  could  not  be  transferred  from  the  probate  court 
to  the  circuit  court  by  means  of  a  voluntary  assignment  of  the 
surviving  partner  as  administrator  to  an  assignee  for  benefit 
of  creditors,  and  hence  that  the  deed  of  assignment  was  void, 
is  held  to  be  stare  decisis.    Troll  v.  St.  Louis,  626. 

2.  :  :  Lapse  of  Time  Without  Action.    Where  the 

surviving  partner  as  administrator  of  an  insolvent  partnership, 
after  having  made  two  annual  settlements,  made  an  assignment 
of  all  the  partnership  assets  for  benefit  of  creditors,  including 
an  inventoried  interest  in  land,  whose  title  stood  of  record  in 
the  name  of  the  deceased  partner,  and  said  administrator  was 
thereafter  removed,  and  the  assignee  brought  partition  suit  in 
the  circuit  court  and  had  the  land  sold  to  a  purchaser,  who  In 
turn  sold  it,  by  parcels,  to  the  various  defendants,  who  have 
put  valuable  improvements  thereon  and  paid  the  taxes,  a  suit 
to  quiet  title  brought  by  an  administrator  de  bonis  non  ap- 
pointed twenty-two  years  after  said  surviving  partner  was 
removed  and  brought  on  the  theory  that  the  circuit  court  had 
no  jurisdiction  of  said  assignment  proceedings  or  the  partition 
suit  and  the  sale  and  deed  were  in  consequence  void,  and 
brought  after  all  creditors  are  dead  or  their  claims  barred  and 
hence  for  the  benefit  of  the  heirs  of  the  deceased  partner  who 
for  twenty-five  years  have  been  sui  juHs,  should  be  held  to  be 
barred  by  laches  on  the  ground  of  neglect,  unless  to  so  hold 
would  be  to  contravene  some  stubborn  and  controlling  principle 
of  law — for  instance,  that  the  doctrine  of  laches  has  all  along 
been  suspended  by  lis  pendens  or  custodia  legis. 

Held,  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  assignment  was  void,  and  the  assignee  a 
mere  intermeddler,  by  whose  wrongful  acts  the  property 
was  diverted  from  its  legal  channels,  and  the  doctrine  of 
laches  cannot  be  invoked  by  a  wrongdoer  against  those 
upon  whom  the  law  places  no  legal  duty  to  move  in  the 
matter.     lb. 

8.  Partnership  Land:  Personalty  or  Reaity:  Limitations  and 
Laches.     Conceding  that  partnership   land,  of  which  the  de- 
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ceased  partner  held  the  legal  title,  was,  for  liquidation  and 
winding  up  purposes  personal  property  and  constructively  in 
the  possession  of  the  probate  court's  administrator  by  virtue 
of  that  court's  jurisdiction,  it  was  still  real  estate  for  the  pur- 
pose of  the  application  of  the  Statute  of  Limitations  and  the 
doctrines  of  laches.  The  administrator's  equitable  title  may 
be  lost  by  limitations  by  actual  adverse  possession  or  by  laches, 
just  as  may  the  legal  title.  Actual  possession  is  the  live  ele- 
ment both  of  limitations  and  custodia  legis,  and  no  property 
can  be  said  to  be  in  custodia  legis  which  is  in  the  actual  pos- 
session of  an  adverse  claimant.  [WOODSON  and  BOND,  JJ., 
dissenting,  in  an  opinion  by  WOODSON,  J.]     lb. 

4.  Limitations.  Where  the  Statute  of  Limitations  has  begun  to 
run  in  favor  of  the  city  which  holds  certain  wharves  and 
streets  by  prescriptive  right,  against  a  partner  who  held  the 
legal  title  for  a  partnership,  it  continued  after  his  death  to 
run  against  the  surviving  partner  as  administrator,  and  if  con- 
tinued for  the  length  of  time  prescribed  by  statute,  the  title 
vests  in  the  city.    Troll  v.  St  Louis,  765. 

PLEADING. 

Estoppel:  Available  Though  not  Pleaded.  Where  the  basis  of 
the  defense  of  estoppel  appears  in  the  agreed  statement  of  facts 
which  plaintiffs  offered  in  evidence  as  the  ground  of  their 
right  to  recover,  estoppel  is  available  against  them  without 
being  specially  pleaded.    Rivard  v.  Railroad,  135. 

PRACTICE. 

1.  Certiorari:  Things  for  Review.  The  writ  of  certiorari  brings 
to  the  Supreme  Court  the  record  proper  of  the  case  begun  in 
the  trial  court;  and  that  being  before  the  court,  the  things  to 
be  determined  therefrom  are  whether  the  Inferior  court  had 
jurisdiction;  or,  having  it,  abused  It;  or,  if  acting  within  its 
jurisdiction,  the  case  could  not  be  reviewed  by  appeal  or  writ 
of  error.     State  ex  rel.  v.  Goodrich,  40. 

2.  Adoption  of  Statute:  is  Adoption  of  Procedure.  Where  the 
charter  authorized  the  city  to  proceed  under  ordinance  to  have 
damages-  assessed  for  a  public  improvement  or  by  ordinance 
to  adopt  for  that  purpose  the  condemnation  statutes  of  the 
State,  and  the  city  by  ordinance  adopted  those  statutes,  such 
parts  of  the  procedure  prescribed  by  such  statutes  as  were 
applicable  were  likewise  adopted.    lb. 


:   Abuse  of  Jurisdiction:   Grading  Street.     Where  the 

petition  of  the  city  filed  In  the  circuit  court  praying  for  the 
appointment  of  commissioners  to  assess  whatever  damages 
might  be  sustained  by  owners  of  certain  abutting  lots  from 
grading  a  street,  is  drawn  in  substantial  compliance  with  the 
municipal  law  governing  such  procedure  and  contains  all  aver- 
ments necessary  to  give  the  court  jurisdiction,  and  the  sub- 
sequent proceedings  up  to  and  including  the  appointment  of  the 
commissioners  (to  which  point  the  case  had  proceeded  when 
the  writ  of  certiorari  was  applied  for)  were  likewise  In  con- 
formity to  the  statute,  there  has  been  no  such  abuse  of  juris- 
diction as  to  authorize  the  Supreme  Court  to  interfere  by  its 
writ  of  certiorari.    lb. 
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4.   :    Interlocutory    Order:    Grading    of   Street:    Commie- 

sionere  to  Aseeee  Damages.  The  right  to  a  writ  of  certiorari 
must  be  based  upon  a  final  adjudication  of  the  matter  involved. 
Where  the  cause  to  have  damages  assessed  to  abutting  property 
owners  caused  by  the  grading  of  a  street  had  proceeded  no 
further  in  the  trial  court  than  the  appointment  of  commis- 
sioners,  the  order  appointing  them  was  not  a  final  determina- 
tion of  the  proceeding,  but  merely  interlocutory,  and  while 
no  appeal  or  writ  of  error  will  lie  therefrom,  it  will  not  suffice 
to  authorize  the  issuance  of  a  writ  of  certiorari.  State  ex  rel. 
V.  Goodrich,  40. 

6.   :  Substitute  for  Appeal:  improving  Street:  Assessment 

of  Damages.  The  writ  of  certiorari  cannot  be  used  as  a  sub- 
stitute for  an  appeal  or  writ  of  error.  The  statute  provides 
that,  if  owners  of  property  abutting  on  the  street  to  be  graded 
are  not  satisfied  with  the  assessment  of  damages  made  by  the 
commissioners,  they  may  file  exceptions  thereto  and  have  a  trial 
by  jury,  and  if  not  satisfied  with  their  verdict  they  may  appeal; 
and  hence  the  writ  of  certiorari  should  not  be  used  to  with- 
draw the  case  from  the  consideration  of  the  trial  court  at  any 
Intermediate  stage  before  judgment,  for  instance,  at  the  time 
the  commissioners  are  appointed.    lb. 


6.  :  Grading  Street:  Assessment  of  Damages:  Filing  Ordi- 
nance. The  fact  that  the  city,  when  it  brought  Its  suit  to  have 
commissioners  appointed  to  assess  damages  to  owners  of  abut- 
ting lots  caused  by  grading  a  street,  did  not  file  with  the  circuit 
clerk  the  ordinance  authorizing  the  proceeding,  will  not  justify 
the  issuance  of  a  writ  of  certiorari.  The  ordinance  is  no  part 
of  the  record  proper.     lb. 

7.  Judgment:     Rendered    on    Agreed     Statement:     Burden.    The 

proper  judgment  to  be  rendered  upon  an  agreed  statement  of 
facts  is  a  mere  legal  conclusion,  and  the  burden  rests  upon 
plaintiffs  to  show  that  the  judgment  in  their  favor  is  the  only 
one  which  could  have  been  rendered  under  the  applicatory  law. 
Rlvard  v.  Railroad,  135. 

8.  Drainage  District:  Organization:  Collateral  Attaclc.  The 
legality  of  the  organization  of  a  drainage  district,  being  a 
municipal  corporation,  cannot  be  collaterally  attacked,  nor  even 
inquired  into  at  the  suit  of  an  Individual.  Barnes  v.  Construc- 
tion Co.,  175. 

9.  Appellate  and  Trial  Practice:  Setting  Aside  Verdict. 
The  setting  aside  of  a  verdict  on  the  ground  that  it  is  against 
the  weight  of  the  evidence -is  the  peculiar  function  of  the  trial 
judge;  but  appellate  courts  do  not  determine  the  weight  of  the 
evidence,  and  will  not  set  aside  a  verdict  because  it  seems 
against  the  preponderance  of  the  evidence,  but  it  will  consider 
the  evidence  to  the  extent  of  ascertaining  whether  or  not  there 
is  any  substantial  evidence  to  support  the  verdict,  and  if  there 
is  not  it  will  set  the  verdict  aside.    State  v.  Long,  199. 

10.  Splitting  Cause  of  Action:  Manifested  by  Petition: 
Demurrer.  If  there  has  been  a  splitting  of  the  cause  of  action 
it  must  be  manifested  by  the  petition,  if  the  only  other  plead- 
ing  is  a  demurrer  to  the  petition  charging  that  it  does  not  state 
a  cause  of  action.  Where  the  petition  shows  that  the  action  is 
one  for  debt  in  the  amount  of  certain  warrants  issued  without 
authority  of  law  by  a  drainage  district  (or  the  construction  ci 


Digitized  by 


Google 


257  MoO  INDEX.  845 

PRACTICE— Continued. 

a  levee  therein,  and  not  a  suit  on  the  warrants  themselves* 
in  order  to  Justify  a  holding  that  there  were  other  outstanding 
warrants  of  the  same  character  and  that  in  consequence  plain- 
tiff has  split  his  cause  of  action,  the  fact  that  there  were 
other  outstanding  warrants  unpaid  must  he  manifested  by  the 
petition  itself  in  the  face  of  a  demurrer  thereto  charging  that 
it  does  not  state  a  cause  of  action,  even  though  it  can  be 
gathered  from  the  bill  that  there  had  been  other  outstanding 
warrants.    Wilson  v.  Drainage  Dist,  266. 

11.  Divorce:  Suit  to  Annul:  And  for  Maintenance:  Misjoinder  of 
Causes.  An  objection  that  separate  causes  of  action  have  been 
improi>erly  Joined  in  the  one  petition  should  be  raised  either 
by  demurrer  or  answer,  and  cannot  be  raised  for  the  first  time 
on  appeal.  So  that  where  a  wife  brings  suit  to  have  a  judgment 
for  divorce  set  aside  on  the  ground  that  it  was  obtained  by 
fraud,  an  objection,  made  for  the  first  time  on  appeal,  that 
the  trial  court  possessed  no  jurisdiction  of  a  second  count  in 
the  petition  asking  for  an  allowance  for  maintenance,  for  the 
reason  that  a  statutory  action  for  maintenance  cannot  be  in- 
termingled or  joined  with  an  equitable  action  to  set  aside  a 
judgment  for  divorce  fraudulently  obtained,  must  be  considered 
waived.  Jurisdiction  of  equitable  actions  Is  expressly  con- 
ferred upon  circuit  courts  by  both  the  Code  and  the  Consti- 
tution, and  Jurisdiction  of  an  action  of  a  married  woman  for 
maintenance  is  expressly  conferred  on  such  courts  by  statute* 
and  the  statutes  provide  that  an  objection  that  several  causes 
of  action  have  been  improperly  united  in  the  petition  shaU 
be  raised  either  by  demurrer  or  answer,  and  if  not  so  raised 
shall  be  deemed  waived.    Dorrance  v.  Dorrance,  317. 

12.  Instruction:  None  Atlced  on  Cause  of  Action.  The  submis- 
sion of  a  personal  injury  case  to  the  jury  without  any  instruc- 
tion asked  or  given  on  the  question  of  defendant's  negligence, 
or  plaintiff's  contributory  negligence,  or  his  assumption  of  the 
risk,  and  none  whatever  except  one  on  the  measure  of  dam- 
ages and  another  on  the  validity  of  a  release  of  defendant  from 
further  liability,  is  a  practice  to  be  condemned,  but  is  not 
reversible  error.    Wingfield  v.  Railroad,  347. 

13.  Condemnation:  Two  Stages.  Condemnation  proceedings 
have  two  stages  or  hearings:  one,  upon  the  sufficiency  of  the 
petition,  and  the  right  to  condemn;  the  other,  upon  the  com- 
pensation to  be  paid  for  the  property  taken  or  damaged. 
Railroad  v.  MacAdaras,  448. 

PRESUMPTION. 

Fraud:  Based  on  Conjecture:  Honesty.  Where  actual  fraud  is 
not  made  out,  but  its  imputation  is  based  on  conjecture,  spec- 
ulation, theory  and  lack  of  diligence,  in  matters  in  which  thb 
active  participants  are  all  long  since  dead,  including  admin- 
istrators, executors,  creditors  and  purchasers  at  a  partition 
sale,  the  presumption  of  honesty  must  be  kept  in  view,  and 
fraud  held  not  to  be  established.    Troll  v.  St  Louis,  626. 

PUBLIC  IMPROVEMENTS.    See  Cities. 

PUBLIC  ROADS.    See  Roads  and  Highways. 
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QUANTUM  MERUIT. 

Services  Rendered:  Contractual  Relations.  Where  the  petidon 
charged  an  agreement  by  defendant  to,  assume  and  pay  the 
debts  and  expenses  incurred  by  a  committee  which  had  un- 
dertaken to  reorganize  and  consolidate  several  railroad  com- 
panies, and  there  was  substantial  evidence  supporting  the 
finding  of  the  trial  Judge  that  such  agreement  was  made,  that 
the  services  rendered  by  plaintiffs  in  and  about  such  reor- 
ganization was  a  part  of  the  expense,  and  that  those  services 
were  reasonably  worth  the  amount  for  which  judgment  waa 
rendered,  said  judgment  will  be  affirmed  on  appeal.  Trimble 
V.  RaUroad,  414. 

QUIETING  TITLE. 

1.  Multifariousness:  Bill  of  Peace.  Notwithstanding  in  a 
suit  in  equity  to  quiet  title  an  objection  of  multifariousness 
may  be  raised,  since  many  persons  claiming  to  own 
land  in  severalty,  some  of  whose  titles  depend  on  limitations 
and  are  separately  asserted,  are  joined  as  defendants,  yet  both 
sides  may  refuse  to  object  to  the  omnibus  character  oi  the 
petition,  and  assume  that  such  common  relation  exists  among 
defendants,  and  such  common  interest  and  common  question 
are  involved,  that  the  equitable  doctrine  of  avoiding  a  multi- 
plicity of  suits  so  controls  the  situation  as  to  permit  a  general 
bill  of  peace.    Troll  v.  St.  Louis,  626. 

2.  Improvements:  Laches.  Where  unimproved  land,  as 
the  result  of  a  partition  suit  brought  by  the  assignee  of  the 
administrator  of  a  partnership  which  the  title  records  do  not 
show  was  the  owner,  was  sold  many  years  ago,  and  improve- 
ments to  the  amount  of  many  thousands  of  dollars  were  made 
by  the  purchaser's  grantees  on  the  faith  of  an  established  title* 
and  the  flux  of  time  and  laches  have  been  marked,  the  gran- 
tees' title  ought  not  to  be  disturbed  except  for  the  gravest 
reasons  and  only  to  preserve  settled  and  indisputable  principles 
relating  to  real  property.     lb. 

3.  Railroad  Company  as  Defendant.  Whether  or  not 
Sec.  650,  R.  S.  1899  (Sec.  2535,  R.  S.  1909),  relating  to  a  remedy 
for  determining  and  adjudging  title  to  land,  applies  to  a  rail- 
road defendant,  which  has  long  used  the  land  for  its  tracks,  is 
not  decided  in  this  case,  because  both  sides  concede  it  does 
apply,  and  the  case  was  tried  on  that  theory.    lb. 

4.  Fraud:  Based  on  Conjecture:  Presumption  of  Honesty. 
Where  actual  fraud  is  not  made  out,  but  its  imputation  is  based 
on  conjecture,  speculation,  theory  and  lack  of  diligence,  in 
matters  in  which  the  active  participants  are  all  long  since  dead, 
including  administrators,  executors,  creditors  and  purchasers 
at  a  partition  sale,  the  presumption  of  honesty  must  be  kept  in 
view,  and  fraud  held  not  to  be  established.    lb. 

5.  Laches:  Aided  by  Estoppel.  As  estoppel  and  laches  may 
meet  in  a  faded  line  and  overlap  at  the  edges,  existing 
elements  of  estoppel  in  paU  may  serve  as  an  aid  to  laches.    lb. 

6.  Estoppel:  Accepting  Benefits  of  Illegal  Sale.  Whether  or  not 
the  acceptance  of  benefits  by  the  assignee  for  the  benefit  of 
creditors  of  a  partnership  estate  from  the  surviving  partner 
as  administrator,  will  be  held  to  estop  the  subsequent  admin- 
istrator of  said  partnership  from  attacking  the  validity  of  a 
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partition  sale  of  the  land  to  defendants  in  a  suit  brought  by 
such  assignee,  will  not  be  decided  where  the  decree  of  the 
chancellor  for  defendants  was  not  placed  on  that  ground.     lb. 

7.  Jurisdiction:  Assignment  of  Partnership  Estate:  Former  De- 
cision: Stare  Decisis.  The  judgment  in  a  former  branch 
of  this  case  (State  ex  rel.  v.  Withrow,  141  Mo.  69),  holding 
that,  under  the  statutes  in  force  in  1873,  jurisdiction  of  a  part- 
nership estate  could  not  be  transferred  from  the  probate  court 
to  the  circuit  court  by  means  of  a  volimtary  assignment  of  the 
surviving  partner  as  administrator  to  an  assignee  for  benefit 
of  creditors,  and  hence  that  the  deed  of  assignment  was  void, 
is  held  to  be  stare  decisis.     lb. 

8.  Laches:  Definition.  The  word  laches  at  its  root  means  lax- 
ness,  negligence,  neglect.  Laches  consists  in  not  doing  some- 
thing which  a  party  might  do  and  might  reasonably  be  ex- 
pected to  do  in  the  vindication  of  his  right  It  does  not  rise 
to  the  rounded  dignity  of  estoppel,  and  yet  in  its  equitable 
application  it  borrows  from  the  doctrine  of  estoppel.     lb. 

9.   :  When  Available  as  Defense:  Variant  Circumstances. 

Laches  gives  rise  to  an  equitable  doctrine,  free  from  artificial 
or  fixed  rules,  having  regard  to  the  relation  of  the  parties 
to  each  other  and  to  the  subject-matter,  to  be  applied  in  each 
case  in  accordance  with  its  own  peculiar  circumstances  In 
order  to  reach  substantial  justice — for  instance,  where  plain- 
tiff lies  by  an  unreasonable  length  of  time  awaiting  a  rise  in 
land  or  some  future  event  to  determine  his  course,  or  where  by 
acquiescence  or  by  sleeping  upon  his  rights  he  creates  the 
belief  in  others  that  those  rights  are  abandoned,  whereby  he 
induces  them  to  act  on  such  belief,  or  where  something  has 
Intervened  whereby  he  would  obtain  an  unconscionable  ad- 
vantage were  the  relief  he  asked  granted — under  these  or  like 
conditions,  where  there  is  some  natural  justice  behind  his  claim, 
the  defense  of  laches  is  allowed,  independently  of  limitations, 
lb. 

10.   :  :  Lapse  of  Time  Without  Action.    Where  the 

surviving  partner  as  administrator  of  an  insolvent  partnership, 
after  having  made  two  annual  settlements,  made  an  assignment 
of  all  the  partnership  assets  for  benefit  of  creditors,  including 
an  inventoried  interest  In  land,  whose  title  stood  of  record  in 
the  name  of  the  deceased  partner,  and  said  administrator  was 
thereafter  removed,  and  the  assignee  brought  partition  suit  in 
the  circuit  court  and  had  the  land  sold  to  a  purchaser,  who  in 
turn  sold  it,  by  parcels,  to  the  various  defendants,  who  have 
put  valuable  improvements  thereon  and  paid  the  taxes,  a  suit 
to  quiet  title  brought  by  an  administrator  de  bonis  non  ap- 
pointed twenty-two  years  after  said  surviving  partner  was 
removed  and  brought  on  the  theory  that  the  circuit  court  had 
no  jurisdiction  of  said  assignment  proceedings  or  the  partition 
suit  and  the  sale  and  deed  were  in  consequence  void,  and 
brought  after  all  creditors  are  dead  or  their  claims  barred  and 
hence  for  the  benefit  of  the  heirs  of  the  deceased  partner  who 
for  twenty-five  years  have  been  sui  juris,  should  be  held  to  be 
barred  by  laches  on  the  ground  of  neglect,  unless  to  so  hold 
would  be  to  contravene  some  stubborn  and  controlling  principle 
of  law — for  instance,  that  the  doctrine  of  laches  has  all  along 
been  suspended  by  lis  pendens  or  custodia  legis. 
Held,  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  assignment  was  void,  and  the  assignee  a 
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mere  intermeddler,  by  whose  wrongful  acts  the  property 
was  diverted  from  its  legal  channels,  and  the  doctrine  of 
laches  cannot  be  invoked  by  a  wrongdoer  against  those 
upon  whom  the  law  places  no  legal  duty  to  move  In  the 
matter.     Troll  v.  St  Louis,  626. 

IL  Limitations:  Based  on  Void  Deed.  Though  defendant's  poe- 
session  began  under  a  void  deed,  void  because  bottomed  on 
a  void  judgment,  yet  the  actual,  uninterrupted,  peaceable  and 
adverse  possession  of  the  land  by  him  during  the  period  at 
time  prescribed  by  the  statute,  under  claim  of  right,  gives  him 
the  title — unless  limitation  Is  suspended  by  lU  pendens  or 
custodia  legis,    lb. 

12.  Lis  Pendens:  Suspension  of  Laches  and  Limitations:  No 
Jurisdiction  of  8ubJect-l\Aatter.  lAs  pendens  Implies  that 
the  court  had  jurisdiction  of  the  subject-matter  and  parties; 
It  implies  a  controversy  In  court  If  the  court  had  no  juris- 
diction aJ)  initio  of  the  subject-matter,  the  property  involved 
was  not  in  lis  pendens,  and  the  application  of  the  doctrine  of 
laches  or  the  law  of  limitations  was  not  suspended  by  the  fact 
that  a  void  sale  in  partition  of  the  property  was  never  ap- 
proved by  the  court    lb. 

13.  Custodia  Legis:  Title  to  Partnership  Real  Estate:  Suspen- 
sion of  Laches  and  Limitations.  The  legal  title  to  an  aliquot 
part  of  real  estate  was  in  Dickson,  who  died,  and  his  surviving 
partner,  as  administrator,  inventoried  the  land  as  an  asset  of  the 
partnership,  and  thereafter  sold  it,  by  general  assignment  for 
the  benefit  of  creditors,  and  in  pursuance  to  a  void  proceed- 
ing In  partition  In  the  circuit  court  brought  by  such  assignee 
(void  because  the  court  was  without  jurisdiction),  the  prop- 
erty was  sold  and  under  a  deed  by  the  commissioner  defendants 
entered  Into  possession  and  have  been  In  possession  for  many 
years.  Held,  that  neither  the  land  nor  Its  legal  or  equitable 
title  was  in  custody  of  the  probate  court  or  the  administrator; 
and  hence  neither  the  defense  of  laches  nor  of  limitations  to  a 
subsequent  administrator's  right  to  recover  the  land  was  sus- 
pended by  the  supposed  fact  of  custodia  legis,  Custodia  legis 
Involves  the  actual  domination  over  some  objective  thing  by 
the  court.  It  Is  that  custody  only  which  an  officer  has  the 
right  to  assume  over  property  by  virtue  of  legal  process.     It 

'does  not  include  the  mere  controverted  right  to  possession,  but 
it  must  be  the  actual  possession  itself  In  the  officer;  and 
though  land  purchased  by  partnership  funds  be  treated  In 
equity  as  personal  property,  and  where  the  legal  tltler  Is  vested 
In  a  deceased  partner,  the  equitable  title  is  in  the  surviving 
partner,  yet  to  obtain  the  legal  title  that  partner  (or  his 
assignee)  must  enter  a  court  jt  equity,  and  not  the  probate 
court;  and,  hence  the  theory  that  the  property,  for  a  long  time 
In  the  actual  adverse  possession  of  defendants  who  have  Im- 
proved It,  was  In  the  custody  of  the  probate  court  or  the  ad- 
ministrator, will  not  avail  to  suspend  or  supplant  the  defense 
of  laches  or  of  limitations. 

Meld,  by  WOODSON,  J.,  dissenting,  with  whom  BOND,  J.,  con- 
curs, that  the  surviving  partner,  upon  the  death  of  the 
partner  to  whom  land  bought  with  partnership  funds  had 
'been  conveyed,  at  once,  upon  his  appointment  and  quali- 
fication as  administrator  of  the  partnership  estate,  acquired 
the  title  and  possession  of  said  land,  and  upon  his  removal 
Xhe  title  and  the  possession  (the  res)  thereafter   until  the 
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appointment  of  an  administrator  de  bonis  non,  were  in 
custodia  legis  and  remained  in  possession  of  the  probate 
court,  notwithstanding  the  illegal  attempt,  after  the  gen- 
eral assignment  for  creditors,  to  transfer  the  whole  matter 
of  administering  the  estate  to  the  circuit  court;  and  the 
title  (whether  legal  or  equitable)  and  the  possession  (an 
administration  in  the  probate  court  being  a  proceeding 
in  rem)  being  in  custodia  legis,  limitations  did  not  begin 
to  run  in  favor  of  those  who  entered  into  actual  adverse 
possession  under  the  void  partition  deed  until  the  appoint- 
ment of  the  administrator  de  tonis  non.    lb. 

14.  Partnership  Land:  Personalty  or  Realty:  Limitations  and 
Laches.  Conceding  that  partnership  land,  of  which  the  de- 
ceased partner  held  the  legal  title,  was,  for  liquidation  and 
winding  up  purposes  personal  property  and  constructively  in  the 
possession  of  the  probate  court's  administrator  by  virtue  of 
that  court's  jurisdiction,  it  was  still  real  estate  for  the  purpose 
of  the  application  of  the  Statute  of  Limitations  and  the  doc- 
trine of  laches.  The  administrator's  equitable  title  may  be 
lost  by  limitations  by  actual  adverse  possession  or  by  laches, 
just  as  may  the  legal  title.  Actual  possession  is  the  live  ele- 
ment both  of  limitations  and  custodia  legis,  and  no  property 
can  be  said  to  be  in  custodia  legis  which  is  in  the  actual  pos- 
session of  an  adverse  claimant.  [WOODSON  and  BOND,  JJ., 
dissenting,  in  an  opinion  by  WOODSON,  J.]    lb. 

RAILROADS. 

1.  Negligenca:  Imminent  Peril:  Railroad  Water  Tank.  The 
evidence  discloses  that  plaintlft  was  employed  in  building  a 
railroad  water  tank,  designed  to  hold  sixteen  feet  of  water; 
that  it  was  partly  braced  at  the  time  it  collapsed;  that  the 
braces  were  nailed,  but  not  bolted,  as  they  should  have  been, 
according  to  the  usual  and  proper  methods  of  construction; 
that  the  tank  was  being  filled  with  water  during  the  forenoon; 
that  the  water  was  leaking  and  making  the  ground  at  the  tank's 
base  wet  and  inclined  to  slide  or  slip;  that  just  before  noon 
the  tank  was  quivering  and  rocking  to  the  extent  of  two  inches 
or  more;  that  plaintlft  knew  all  these  things;  that  at  the  dinner 
hour  tiie  workmen  discussed  the  dangerous  condition,  but 
whether  in  plaintiff's  hearing  is  not  clear;  that  knowing  these 
facts,  the  plaintlft,  with  other  workmen,  obeyed  the  directions 
of  their  foreman  and  went  back  to  work  upon  the  tank,  the 
plaintiff  being  near  the  top  thereof;  and  that  shortly  after 
their  return  the  tank  fell  and  plaintlft  was  injured.  Eeld^  that 
these  facts  do  not  show  such  inuninent  peril  as  to  justify  the 
court  in  declaring  as  a  matter  of  law  that  the  act  of  plaintlft 
in  returning  to  the  woi^k  would  preclude  a  recovery.  Wingfield 
V.  Railroad,  347. 

2.  Quieting  Title:  Railroad  Company  as  Defendant.  Wbether  or 
not  Sec.  650,  R.  S.  1899  (Sec.  2635,  R.  S.  1909),  relaUng  to  a 
remedy  for  determining  and  adjudging  title  to  land,  applies  to 
a  railroad  defendant,  which  has  long  used  the  land  for  its 
tracks,  is  not  decided  in  this  case,  because  both  sides  concede 
it  does  apply,  and  the  case  was  tried  on  that  theory.  Troll 
V.  St  Louis,  626. 

REFEIREINDnM  PETITION.    See  Constitutional  Law,  1  to  3. 
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RELEASE  OP  CAUSE  OF  ACTION.    See  Actions,  7  and  8. 
RENTS. 

1.  instruction:  Suit  on  Contract  for  Rented  Engines:  Not 
Suited  for  Use.  Where  the  contract  entered  into  for  the  rent 
of  engines  recited  that  they  were  rented  to  defendant  ''for  use 
in  construction  service  in  Arkansas  and  Louisiana,  all  of  said 
engines  having  been  overhauled  and  In  first  class  condition," 
and  there  is>  evidence  that  they  were  unsuitable  and  Incapable 
to  perform  the  work  for  which  they  were  rented,  it  was  error 
to  give  an  Instruction,  in  the  suit  by  the  owner  to  recover  the 
rent  mentioned  in  the  contract,  to  the  effect  that  if  the  Jury 
found  the  engines  were  |n  first  class  operative  condition  when 
they  were  delivered  to  defendant,  they  would  find  for  plaintiff, 
even  though  they  were  not  suitable  for  and  would  not  do  con- 
struction work  in  Arkansas  and  Louisiana;  and  it  was  likewise 
error  to  refuse  an  instruction  for  defendant  telling  the  jury 
that  if  the  engines  were  not  suited  and  capable  of  doing  the 
work  mentioned  in  the  contract  plaintift  could  not  recover. 
Held,  by  GRAVES  and  PARIS,  JJ.,  concurring  in  an  opinion  by 

BLAIR,  C,  that  on  the  evidence  offered  the  instructions 
given  were  more  favorable  to  defendant  than  those  he 
himself  asked  and  that  he  was,  therefore,  in  no  position  to 
complain  of  them.    Iron  ft  Equip.  Co.  v.  Smith,  226. 

2.  Evidence:  -  Conclusion  of  Expert  Witness:  Ultimate  Fact. 
Questions  asked  an  expert  witness  in  a  form  calling  for  an 
answer  in  the  language  of  the  ultimate  fact  to  be  found  by 
the  jury,  are  erroneous.  For  instance,  where  the  condition  of 
the  rented  engines  at  the  time  they  were  delivered  to  defendant 
was  one  of  the  ultimate  facts  to  be  found  by  the  jury,  the 
witness  should  not  have  been  asked,  "In  what  condition  were 
the  engines?"  or  **In  what  condition  was  the  machinery  part 
of  the  engines?"  but  the  question  should  have  called  for  a 
statement  of  the  facts  from  which  the  jury  could  draw  a  con- 
clusion as  to  their  condition,  the  record  revealing  that  counsel 
had  no  trouble  in  pointing  out  particularly  each  part  of  the 
engines,  its  condition  and  defects,  and  experts  should  be  able 
to  describe  the  parts  and  their  defects  with  equal  particularity. 
Held,  by  GRAVES  and  PARIS,  JJ.,  concurring  in  an  opinion  by 

BLAIR,  C,  that  persons  who  are  skilled  in  the  making  or 
repairing  of  intricate  machines  and  who  are  familiar  with 
the  identical  machines  in  question,  are  permitted  to  give 
expert  testimony  as  to  the  condition  of  the  machines  as 
respects  their  state  of  repair  or  defectiveness,  and  the 
machines  being  locomotives  there  was  no  error  in  per- 
mitting the  experts  to  state  the  engines  were  In  good 
condition  without  requiring  them  previously  to  state  the 
particular  facts  upon  which  they  based  their  opinions.    lb. 

3.  Rented  Engines:  Damages  for  Injury.  Expenses  incurred 
in  repairing  the  rented  engines  are  incidental  to  the  contract 
of  lease.  If  they  were  suitable  for  the  work  for  which  they 
were  rented  and  would  perform  that  work  by  proper  manage- 
ment, and  the  renter  caused  the  injuries  thereto  by  bad 
management,  the  owner  is  entitled  to  recover  the  costs  of  re- 
pairing them,  along  with  the  rents;  if  they  were  never  suitable 
for  said  work  and  the  expenditures  were  made  by  the  owner 
in  an  attempt  to  make  them  suitable,  the  owner  cannot  re- 
cover for  such  expenses  or  the  rent^;  and  if  said  engines  wer^ 
not  suitable  for  the  work  and  were  not  of  the  character  con- 
tracted for,  and  the  renter  in  good  faith  expended  money  in 
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trying  to  bring  them  to  a  suitable  condition,  be  is  entitled  to 
recover,  upon  a  counterclaim,  not  only  the  amount  reasonably 
expended  in  so  doing,  but  loss  caused  by  delay  due  to  their 
defective  condition. 

Held,  by  GRAVES  and  FARIS,  JJ.,  concurring  in  an  opinion  by 
BLAIR,  C,  that  the  jury  having  found  against  defendant 
on  the  issue  as  to  the  condition  of  the  engines,  at  the 
*  place  of  delivery,  the  owner  was  entitled  to  recover  for  ex- 
penses caused  in  restoring  the  engines  to  such  condition^ 
and  the  renter  is  not  entitled  to  recover  any  expenses  made 
by  him  in  repairing  the  Injuries  due  to  misuse  by  his 
employees  or  any  damages  resulting  in  delay  in  the  con- 
struction work  for  which  the  engines  were  rented.    lb. 

ROADS  AND  HIGHWAYS. 

1.  Benefit  Road  District:  Special  Taxes.  Special  taxes  or 
benefits,  such  as  are  authorized  by  article  7  of  chapter 
102,  R.  S.  1909,  to  be  levied  against  land  in  a  benefit  road 
district,  are  not  public  taxes  within  the  meaning  of  the  con- 
stitutional provisions  authorizing  the  levy  and  collection  of 
taxes  for  public  or  governmental  purposes,  but  are  special 
taxes  assessed  against  the  property  of  the  district  to  pay  for 
the  construction  of  the  highways  in  the  vicinity  of  the  prop- 
erty so  assessed,  whic^  In  legal  contemplation  adds  to  the 
value  of  the  property  as  much  or  more  than  the  amount  of  the 
assessments  imposed.    Embree  y.  Road  Dist,  593. 

2.  :    :    Notice:    Due    Process    of   Law:    By  Suit   on 

Taxblil.  The  Benefit  Road  Law  (Art.  7,  chap.  102,  R.  S.  1909) 
does  not  authorize  the  taking  of  the  property  of  a  landowner 
in  the  district  without  due  process  .of  law.  It  malces  no  provi- 
sion for  the  property  owner  to  be'  heard  during  the  proceed- 
ing Imposing  the  special  benefits,  but  it  does  make  them  col- 
lectible by  suit,  when  all  the  legal  defenses  the  property  owner 
may  have,  from  the  Inception  of  the  proceedings  down  to  the 
rendition  of  judgment  on  the  tax  bills,  may  be  pleaded  and 
asserted  in  the  same  manner  that  any  legal  or  equitable  de- 
fense may  be  made  in  any  other  action  at  law  or  in  equity; 
and  that  constitutes  notice,  a  right  to  a  hearing,  and  due 
process  of  law.     lb. 


— -:  Zones  for  Benefit  Assessments:  Legislative  Act.  The 
fact  that  the  Benefit  Road  Law  divides  the  district  Into  zones, 
and  provides  that  the  lands  in  the  first  zone  within  one  mile 
of  the  road  to  be  improved  shall  be  assessed  according  to  their 
value,  and  those  within  the  second-mile  zone  according  to 
seventy-five  per  cent  of  their  value,  and  those  within  the  third- 
mile  zone  according  to  fifty  per  cent  of  their  value,  the  value 
to  be  fixed  by  the  board  of  commissioners  without  notice  to 
the  landowners  or  a  hearing,  is  not  a  taking  of  their  lands 
without  notice  or  due  process  of  law.  The  authority  to  create 
the  benefit  district  and  to  determine  the  percentage  of  the 
benefits  to  be  assessed,  rests  with  the  Legislature,  which  may 
delegate  it  to  certain  officers  and  corporate  bodies,  and  so  long 
as  they  act  within  their  legislative  authority  their  acts  cannot 
be  questioned  because  of  lack  of  notice.  Such  acts  are  legisla- 
tive assessments.    lb. 


:    Assessment  of   Benefits  According  to  Value   Exclu- 
sive  of   Improvements:    Class-Legislation.     The  provision   of 
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the  Benefit  Road  Law  authorizing  the  real  estate  of  the  dis- 
trict to  be  assessed  with  benefits  for  the  public  improvement, 
according  to  the  value  of  the  land,  exclusive  of  improvements, 
is  not  invalid  as  unauthorized  class-legislaticm.  There  is  no 
constitutional  provision  prohibiting  legislation  which  embraces 
all  persons  and  things  that  naturally  belong  to  the  same  class 
and  are  similarly  situated  and  upon  whom  it  must  o^raXe 
uniformly  and  equally.    Embree  v.  Road  Dist,  593. 


:  Benefit  Assessments:  Maximum  Indebtedness.  As- 
sessments authorized  by  the  Benefit  Road  Law  for  the  con- 
struction of  permanent  highways  within  the  district  are  special 
benefits  to  the  lands  against  which  they  are  made,  and  do 
not  constitute  an  indebtedness  within  the  meaning  of  the  con- 
stitutional provision  fixing  a  maximum  indebtedness  which  a 
municipal  corporation  cannot  exceed.    lb. 


:  :  :  Bonds  or  Tax  Bills.    And  whether 

the  road  improvement  is  to  be  paid  for  by  one  assessment  in 
the  form  of  a  tax  bill  to  be  delivered  to  the  contractor,  or  bonds 
are  issued  in  an  amount  equal  to  the  estimated  cost  plus  ten 
per  cent  and  when  sold  the  money  is  used  to  construct  the 
highway  and  thereafter  special  tax  bills  are  issued  against 
the  lands  and  the  money  collected  through  them  used  in  paying 
the  bondholders,  the  indebtedness  is  not  that  of  the  district, 
but  a  charge  against  the  lands  for  the  benefit  conferred,  and 
hence  said  constitutional  inhibition  against  an  indebtedness  in 
excess  of  a  maximum  amount  does  not  apply.    lb. 


7.  :    :    :    :    Omission    of   Provision 

from  Bonds.  The  statute  does  not  prescribe  the  form  of  the 
bonds  to  be  issued  by  a  benefit  road  district,  and  there  is 
nothing  in  it  which  prohibits  a  recital  of  the  purposes  for 
which  they  are  issued;  and  that  purpose  is  clearly  ascertain- 
able from  the  whole  statute,  which  makes  it  clear  that  no  tax 
can  be  levied  or  collected  except  the  special  assessments  to 
construct  the  road  or  to  pay  the  bonds,  and  hence  an  omission 
of  a  recital  in  the  bonds  that  the  money  derived  from  their  sale 
is  to  be  used  for  road  construction,  would  not  aoithorize  a 
holding  that  the  bonds  are  a  debt  of  the  district    lb. 

8.  :  Public  Corporation.    A  benefit  road  district  organized 

under  article  7  of  chapter  102,  R.  S.  1909,  is  a  public  corporation, 
and  its  commissioners  are  public  officers.    lb. 

SALES. 

1.  Mercantile  Agent:  Interstate  Shipment:  Paid  for  Within 
This  State:  Invalid  Ordinance.  The  agent  of  a  Chicago  firm 
went  about  from  place  to  place  in  defendant  city  in  Missouri 
and  took  orders,  for  delivery  two  weeks  thereafter,  for  teas, 
coffees,  extracts  and  other  merchandise.  These  orders  were 
mailed  by  said  agent  to  said  company  at  Chicago,  where  each 
item  so  ordered  was  separately  wrapped  and  the  packages 
placed  in  a  large  box  addressed  to  the  company  at  defendant 
x^ity.  On  the  arrival  of  the  box,  the  agent  opened  it  and  de- 
livered the  separate  t>&ckages  (which  did  not  have  a  pur- 
chaser's name  thereon)  unopened  to  the  person  who  had 
ordered  them,  and  received  the  money  therefor.  Held,  that  the 
transaction  was  interstate  commerce,  and  an  ordinance  making 
unlawful  a  sale  by  a  mercantile  agent  or  sales  agent  without 
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a  license,  is,  as  to  such  transaction,  inyalid.    The  contract  for 
•  the  purchase  became  binding  when  the  order  for  the  goods  was 
received  and  accepted  at  Chicago,  and  that  made  it  the  be- 
ginning of  an  interstate  shipment    Tea  Co.  y.  Carthage,  383. 


2.  — :  :  Injunction:  Multiplicity  of  Suits.    A  citizen 

of  another  State  is  entitled  to  prosecute  a  lawful  business  with- 
in this  State  without  the  vexatious  annoyance  and  irreparable 
damage  of  a  multiplicity  of  suits  growing  out  of  the  arrest 
of  his  sales  agent  for  a  violation  of  an  invalid  ordinance  pro- 
hibiting him  from  carrying  on  such  business  without  a  license* 
and  such  an  ordinance  not  being  a  criminal  statute,  such  citizen 
is  entitled  to  injunction  to  restrain  the  city  from  frequent 
prosecution  of  his  agent  and  interfering  with  his  business, 
lb. 

SEDUCTION. 

1.  Promise  of  Marriage:  Corroboration:  Circumstances.  In  a 
trial  of  a  defendant  for  seduction  under  promise  of  marriage 
the  evidence  of  the  woman  as  to  such  promise  must  be  cor- 
roborated, and  the  corroboration  may  be  by  circumstances,  but 
the  proof  of  such  circumstances  must  come  from  witnesses  other 
than  the  woman.     State  v.  Long,  199. 

2.  :    :     By  a   Discredited     Witness.      Testimony 

by  prosecutrix's  father  that,  three  or  four  weeks  after  what 
she  testifies  was  a  promise  of  marriage,  he  accused  defendant 
of  having  seduced  his  daughter,  that  he  at  first  denied  it,  but 
afterwards  stated  that  he  did  promise  to  marry  her  and  would 
keep  his  promise,  is  testimony  corroborative  of  her  evidence  of 
the  promise,  and  having  been  believed  by  the  jury  and  their 
verdict  approved  by  the  trial  judge  it  prevents  the  Supreme 
Court  from  setting  aside  the  verdict  on  the  assignment  that 
there  was  no  corroboration  of  prosecutrix's  evidence  of  the 
promise,  although  the  reputation  of  such  father  for  truth  and 
veracity  was  demolished  by  his  neighbors,  and  defendant 
denied  the  admission  and  his  denial  was  corroborated  by  an- 
other witness  who  heard  the  conversation  between  him  and 
the  father.    lb. 

3.  Prior  Pregnancy:  Physician:  Waiver  of  Statutory 
Privilege.  The  State,  on  the  theory  that  to  disprove 
pregnancy  of  prosecutrix  in  November  and  December  of  1908 
tended  to  prove  virtue  and  chastity  on  August  22,  1909,  the 
time  of  the  alleged  seduction,  with  the  consent  of  prosecutrix 
showed  a  given  physicial  condition,  namely,  "womb  trouble,"* 
by  her  (the  patient),  her  mother  and  one  of  the  physicians  who 
treated  her  in  December.  She  and  her  mother  also  testified 
that  the  other  two  physicians  who  treated  her  in  November 
pronounced  the  ailment  "womb  trouble"  and  that  the  third 
phjrsician  treated  her  for  the  same  trouble.  Held,  that,  if  there 
existed  a  statutory  privilege  in  favor  of  the  State  or  in  favor 
of  the  prosecutrix  to  close  the  mouth  of  the  two  physicians 
who  treated  her  in  November,  it  was  waived  by  her  testimony 
and  by  the  State's  calling  forth  with  her  consent  the  testimony 
of  the  physician  who  treated  her  in  December,  and  having  been 
once  waived  it  continued  waived  throughout  the  trial,  and  the 
court  erred  in  refusing  to  permit  the  defendant  to  show  by  the 
other   two  physicians   that  what   the   State's   witnesses   pro- 
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nounced  "womb  trouble"  was  in  fact  pregnancy.  If  several 
physicians  treat  a  patient  for  the  same  trouble,  and  the  veil  of 
secrecy  is  raised  as  to  one  of  them,  by  the  patient  or  with 
her  consent,  it  is  waived  as  to  all,  whether  they  treated  her 
at  the  same  time  or  a  month  or  so  apart    State  t.  Long,  199. 


:    :    :     Material:     Rebuttal:     Estoppel. 

And  whether  or  not  such  testimony  was  material,  it  was  prej- 
udicial to  defendant,  and  having  been  called  forth  by  the 
State  for  the  purpose  of  showing  that  the  prosecutrix  was  a 
virtuous  woman  at  the  time  she  testifies  she  was  seduced  by 
defendant,  he  ought  to  be  permitted  to  rebut  it  by  showing  she 
was  pregnant  eight  or  nine  months  prior  thereto.  If  evidence 
is  harmful  and  prejudicial,  even  if  not  material,  it  can  be 
rebutted,  and  the  party  introducing  it  is  estopped  from  object- 
ing to  rebuttal  testimony.    lb. 


6.   : :    '• — :     Contradictory    of    Prosecutrix. 

Where  the  State  by  its  conduct  raises  the  veil  of  secrecy  from 
one  physician  who  treated  her  and  thereby  raises  the  veil  from 
two  others  who  treated  her  about  the  same  time  for  the  same 
ailment,  and  prosecutrix  testifies  that  she  had  never  known 
any  man  prior  to  the  time  of  the  alleged  seduction,  it  is  error 
to  refuse  to  permit  the  two  physicians  to  testify  for  defendant 
that  her  ailment  was  pregnancy.    lb. 

SEWER  DISTRICT.    See  Cities. 
SPECIAL  TAXBILLS.     See  Cities. 
SPECIFIC  PERFORMANCE, 

1.  Wilis:  Agreement  to  Make:  Requisite  Proof.  Although 
wills  be  made  on  the  same  day  by  husband  and  wife,  and  be 
in  part  reciprocal,  nothing  on  their  faces  indicating 
that  either  is  other  than  an  ordinary  last  will  and  testament* 
the  evidence  to  warrant  specific  performance  on  the 
ground  that  they  were  made  in  accordance  with  a  contract* 
and  thus  rendered  irrevocable,  must  be  clear  and  convincing 
and  establish  an  agreement  definite  and  certain.  Presumptions 
will  not  take  the  place  of  proof.  [Bower  v.  Daniel,  198  Mo. 
1.  c.  325,  which  dealt  with  a  joint  will  executed  by  husband 
and  wife,  is  overruled  in  so  far  as  it  seems  to  say,  obiter^ 
that  a  preponderance  of  the  evidence  will  suffice,  and  that  the 
existence  of  an  agreement  may  be  presumed  from  the  joint 
will  itself.  LAMM,  J.,  dissents  from  this  particular  holding* 
on  the  grounds  that,  (1)  the  ruling  in  Bower  v.  Daniel  bavins 
to  do  with  a  joint  will,  the  overruling  of  its  holding  is  obiter 
in  this  case,  and  (2)  one  division  of  the  Supreme  Court  should 
not  attempt  to  overrule  the  other,  but  should  send  the  case  into 
Banc]     Wanger  v.  Marr,  482. 


:     :     :      Husband    and    Wife    Giving    Life 

Estate  to  Each  Other.  Evidence  held  insuffl'cient  to  warrant 
specific  performance  of  a  will  on  the  ground  that  it  was  made 
pursuant  to  a  binding  contract,  although  it  was  made  on  the 
same  day  a  will  was  made  by  the  wife  of  the  alleged  testator 
and  each  gave  the  other  a  life  estate  in  his  or  her  lands.    lb. 
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1.  Referendum  Petition:  Filing  and  Counting  of  Names:  Directory 
Statute.  The  statute,  requiring  the  Secretary  of  State,  upon 
the  filing  of  petitions  with  him  demanding  a  referendum  to 
the  people  upon  a  legislative  act,  to  "forthwith  transmit  to 
the  Attorney-General  a  copy*'  of  the  measure  to  be  submitted, 
and  the  Attorney-General  "within  ten  days  thereafter"  to  "pro- 
vide and  return  to  the  Secretary  of  State  a  ballot  title  for  said 
measure,*'  is  mandatory  to  the  extent  that  it  requires  those 
officers  to  comply  with  those  requirements  in  ample  time  to 
permit  a  vote  on  the  measure;  but  as  to  the  rights  of  the 
people  to  vote  on  the  measure  those  provisions  are  directory 
only,  and  no  vote  thereon  will  be  defeated  because  they  are 
not  immediately  obeyed,  and  they  will  be  considered  complied 
with  if  done  in  ample  time  for  the  submission  of  the  measure 
to  a  vote,  and  neither  is  the  legislative  act  any  the  less  sus- 
pended because  they  are  not  compUed  with  "forthwith"  upon 
the  filing  of  the  petitions,  if  those  petitions  were  filed  in  time 
and  are  in  fact  sufficient  as  to  number  of  legal  signers,  affi- 
davits, etc.     State  ex  rel.  v.  Carter,  52. 

2.  Drainage  District:  Debts:  Appropriation  of  Levee.  Under  the 
statutes  governing  drainage  and  reclamation  of  overflow  lands 
(which  are  by  Sec.  5573,  R.  S.  1909,  to  be  liberally  construed) 
a  drainage  and  levee  district,  regularly  and  legally  organized, 
has  power  to  appropriate  an  existing  levee  constructed  under 
the  authority  of  a  de  facto  district  whose  organization  was 
not  legaJ  because  the  statutes  had  not  been  followed  and  to 
whose  purposes  and  franchises  it  has  succeeded,  and  to  in- 
corporate such  levee  into  its  own  system  of  levees  and  ditches. 
Wilson  V.  Drainage  District,  266. 

3.  District  Sewers:  To  Drain  Lands  in  City  and  Outlying 
Territory:  Construction  According  to  Ciiarter  and  Ordinance: 
Enabling  Statute  Optional.  The  validity  of  an  ordinance,  reg- 
ular in  all  its  details,  providing  for  the  construction  of  a  dis- 
trict sewer  to  drain  lands  lying  within  and  without  the  city 
limits,  is  not  affected  by  the  fact  that  the  city  did  not  avail 
itself  of  the  Act  of  1905,  Laws  1905,  p.  62,  providing  for  joint 
action  between  the  city  and  county  authorities  in  building 
sanitary  sewers  to  lands  lying  partly  within  the  city  and  partly 
in  the  county,  if  they  see  fit  to  take  the  necessary  steps  to 
avail  themselves  ct  Its  provisions.  Said  statute  is  not  man- 
datory, but  optional;  and  without  it  the  city  charter  gives  the 
city  power,  by  ordinance,  to  construct  sewers,  within  its  cor- 
porate limits.    Land  &  Impr.  Co.  v.  St.  Louis,  291. 

4.  Appeal:  Final  Judgment.  The  words  of  Sec.  20S8,  R.  S. 
1909,  allowing  an  appeal  "from  any  special  order  after  final 
judgment  in  the  cause."  do  not  authorize  an  appeal  from  an 
order  setting  aside  a  judgment  by  default,  because  if  the 
judgment  is  set  aside  there  is  no  final  judgment  Bussiere's 
Admr.  v.  Sayman,  303. 

5.   :    In    Case    of    Personal    Service:    Query.      The    query 

is  raised  in  this  case  as  to  whether  Sees.  2101  and  2104, 
R.  S.  1909  (concerning  the  setting  aside  of  default  judgments 
and  the  review  of  judgments),  apply  or  were  ever  intended  to 
apply  to  any  defendant  who  was  personally  served,  or  to  a  de- 
fendant who  appeared  after  substituted  service,  and  as  to 
whether  or  not  they  should  be  restricted  to  apply  to  those  de- 
fendants only  who  are  brought  in  by  publication  and  do  not 


Digitized  by 


Google 


856  INDEX.  [257  Mo. 

STATUTES  AND  STATUTORY  CONSTRUCTION— CJontinued. 

appear  at  all;  but  the  query  is  not  answered,  because  its  an- 
swer Is  not  necessary  to  a  proper  decision  of  the  case  In  hand. 
Bussiere's  Admr.  t.  Sayman,  303. 

6.  Fraudulent  Divorce:  Equitable  Relief:  Unconstitutional 
Statute.  The  Constitution  has  expressly  conferred  equitable 
powers  on  the  courts  and  vests  the  circuit  courts  with  original 
Jurisdiction  in  all  civil  cases  not  otherwise  provided  for;  and 
if  Sec.  2381,  R,  S.  1909,  forbidding  a  petition  for  the  review 
of  a  judgment  for  divorce,  wtfs  intended  to  prohibit  a  court  of 
equity  from  setting  aside  a  decree  obtained  by  positive  frauds 
upon  the  circuit  court  granting  it,  it  is  unconstitutional,  in  that 
it  would  be  an  unreasonable  attempt  to  shear  the  courts  of 
their  constitutional  powers.    Dorrance  v.  Dorrance,  317. 

7.  Municipal  Corporations:  Streets:  Improvements:  Taxbllls. 
A  preliminary  resolution  passed  by  a  board  of  aldermen,  pre- 
paratory to  improving  streets,  is  insufficient  and  void  if  it 
fails  to  describe  the  work  to  be  done  or  the  materials  to  be 
used,  and  taxbills  based  thereon  are  also  void.  [R.  S.  1909» 
sec.  9411.]    Brick  &  Const.  Co.  v.  Gentry  County,  392. 

8.  Collateral  Inheritance  Tax:  Property  Devised  to  Charity  or 
Education:  Life  Estate.  Under  the  statute  (Sec.  309,  R.  S. 
1909)  Missouri  property  devised  for  educational  and  religious 
purposes  within  this  State  Is  not  chargeable  with  a  collateral 
Inheritance  tax.  And  real  estate  devised  to  testator's  sister 
for  life,  with  remainder  for  such  purposes,  the  sister  having 
died  before  administration,  is  devised  to  such  uses.  In  re 
Estate  of  Quirk,  422. 

9.   :    :    Charities   Outside   of   State.     The   statute 

does  not  exempt  from  a  collateral  inheritance  tax  property 
devised  to  educational  or  religious  organizations  located  in 
another  State  for  educational  or  religious  uses  in  such  State. 
[WALKER,  WOODSON  and  BOND,  JJ..  dissenUng.]     lb. 

10.   :  Statutory  Construction:   Intent.     The  basic  principle 

of  all  statutory  construction  Is  the  legislative  intent.  This  .is 
true  whether  the  intent  is  drawn  from  the  words  of  the  act 
or  extrinsic  aids  are  used  to  find  it  If  there  is  an  ambiguity 
or  uncertainty,  then  extrinsic  aids  may  be  invoked  to  ascertain 
,the  meaning,  and  these  are  various.    lb. 

11.   :   :    :    In    the    Light   of    Existing    Law: 

Extra-Territorial  Operation.  The  Le^slature  111  enacting  a 
law  is  presumed  to  do  so  in  reliance  upon  the  assumption 
that  it  will  be  interpreted  in  the  light  of  existing  law;  and 
one  of  the  fundamental  principles  of  the  existing  law  at  the 
time  the  Collateral  Inheritance  Tax  Law  excepted  charities 
from  taxation,  was  that  a  statute  would  prima-facie  be  declared 
to  be  operative  only  as  to  persons  and  things  within  the  ter- 
ritorial jurisdiction  of  the  law-making  body  enacting  it;  and 
when  that  rule  is  applied  to  that  exception  in  the  statute, 
it  must  be  held  that  property  devised  for  charitable  uses  out- 
side the  State  is  not  exempt  from  the  tax. 

Held,  by  WALKER,  J.,  dissenting,  with  whom  WOODSON  and 
BOND,  JJ.,  concur,  that  it  was  the  purpose  of  exempticm 
from  the  tax  which  the  Legislature  had  in  mind,  and  not 
the  location  of  the  benevolence  to  be  aided;  and  the  stat- 
ute is  clear,  and  exempts  from  the  tax  property  granted 
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or  giyen  for  educational,  charitable  or  religious  purposes, 
in  total  disregard  of  tbelr  location,  and  the  courts  are  not 
authorized  to  read  into  it  a  clause  limiting  it  to  charities 
located  in  this  State.    lb. 

12.  Condemnation:  Right  to  Condemn:  Interurban  Railway. 
Upon  the  authority  of  State  ex  rel.  v.  Williams,  227  Mo.  1.  c.  47, 
it  is  held  that  the  St  Louis  Electric  Terminal  Railway  Company 
Jias  the  right  to  condemn  property  for  its  right  of  way  and 
depot  purposes,  whether  it  be  a  railroad  company  under  the 
Steam  railroad  statutes,  or  an  interurban  railway  company,  for 
if  the  latter  it  was  by  Laws  1907,  p.  174,  given  the  same  rights 
and  power  as  steam  railroads  in  the  matter  of  condemning 
property  for  railroad  purposes.    Railroad  v.  MacAdaras,  448. 

18.  Homestead:  Abandonment.  Homestead  statutes  should  be  liber- 
ally construed,  and  there  is  no  feature  in  which  the  propriety 
x>t  such  construction  is  more  evident  than  in  questions  relating 
to  abandonment.  Nor  is  it  sufficient  that  homes  already  ac- 
quired and  paid  for  be  protected  from  sale;  it  is  as  important 
that  the  people  be  protected  in  acquiring  and  paying  for  them. 
Sometimes  it  is  necessary  to  seek  employment  elsewhere  for 
that  purpose,  and  when  this  is  done  in  good  faith  to  give 
effect  to  the  reason  of  the  statute,  there  is  no  more  reason 
why  the  homestead  should  be  forfeited  than  that  the  home- 
stead inchoate  after  the  filing  of  the  deed  should  be  forfeited 
by  delay  in  constructing  a  dwelling.    Keeline  v.  Sealy,  498. 

14.  Insurance:  Invalid  Statute:  Inter-Indemnity  Contract  Law. 
The  Inter-Indemnity  Insurance  Contract  Law  of  1911,  Laws  1911, 
p.  301,  permitting  individuals,  firms  and  corporations  to  make 
contracts  providing  indemnity  among  each  other  from  casualty 
or  other  contingency,  or  from  fire  loss  or  damage  to  their  own 
property,  and  declaring  the  making  of  such  contracts  shall  not 
constitute  the  business  of  insurance  and  that  such  business 
shall  not  be  subject  to  the  laws  of  this  State  relating  to  insur- 
ance, is  either  unconstitutional  or  it  has  repealed  pro  tanto  the 
existing  statutes  regulating  insurance.  State  ex  rel.  y.  Revelle, 
529. 

15.  :  inter-Indemnity  Contract  Law:  Dishonest  and  Mis- 
leading Title:  Unconstitiitionai.  To  enact  a  statute  repeal- 
ing another  the  (General  Assembly  must  have  before  it  a  bill 
which  contains  one  subject,  which  must  be  clearly  expressed 
in  its  title.  The  subject  must  be  pointed  out  by  a  title  which 
is  not  designed  to  mislead  either  the  members  of  the  Legisla- 
ture or  the  people,  and  the  title  must  be  a  fair  forecast  of 
the  body  of  the  bill.  The  title  to  the  Inter-Indemnity  Insur- 
ance Contract  law  of  J911,  Laws  1911,  p.  301,  which  is,  "An 
act  defining  certain  classes  of  indemnity  contracts,  prescribing 
regulations  therefor,  and  fixing  a  license  fee,"  was  misleading 
and  did  not  clearly  express  the  subject  of  the  bill,  because  the 
bill  does  not  define  indenmity  contracts,  and  it  prescribes  no 
regulation  therefor,  and  is  misleading  because  the  bill  untruth- 
fully declares  that  the  making  of  contracts  providing  indemnity 
from  loss  or  damage  by  fire  shall  not  constitute  the  business 
of  insurance,  and  the  title  gives  no  notice  of  the  fact  that  the 
bill  says  the  making  of  such  indemnity  contracts  "shall  not 
be  subject  to  the  laws  of  this  State  relating  to  insurance.*' 
lb. 
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16.  : :  Partial  Repeal  of  General  Law:  Special  Law. 

The  Constitution  declaring  that  '*nor  shall  the  General  Assem- 
bly Indirectly  enact  such  special  or  local  law  by  the  partial 
repeal  of  a  general  law/'  the  Inter-Indemnity  Insurance  Con- 
tract law  of  1911,  Laws  1911,  p.  301,  which  declares  that  "the 
making  of  contracts  between  individuals,  firms  or  corporations 
providing  indemnity  among  each  other  from  casualty  or  other 
contingency,  or  from  fire  loss  or  damage  to  their  own  prop- 
erty .  .  .  shall  not  be  subject  to  the'  laws  of  this  State 
relating  to  insurance,"  thereby  restricting  the  benefits  of  the 
bilf  to  such  persons,  and  denying  to  all  other  persons  special 
exemption  from  the  laws  regulating  insurance,  is  a  special 
law  enacted  for  the  special  benefit  of  the  contract-makers  men- 
tioned therein,  and  pro  tanto  attempts  to  repeal  the  general 
laws  regulating  insurance,  and  is  therefore  invalid.  State  ex 
rel.  V.  Revelle,  529. 

17.  Intent  of  Lawmakers:  Limiting  Meanings  of  Words  Used.  In 
arriving  at  the  intent  of  the  lawmaker  it  is  permissible  to  either 
expand  or  limit  the  meaning  of  his  words,  when  that  becomes 
necessary  to  make  the  law  harmonize  with  reason.  St.  Louis 
V.  C.  B.  C,  541. 

18.  Courts  of  Appeals:  Jurisdiction:  Former  Appeal:  Cases  of 
Former  Decision:  Double  Classification.  The  proviso  added 
to  Sec.  3937,  R.  S.  1909,  by  the  General  Assembly  of  1911,  in 
the  words,  "Provided  that  the  Supreme  Court  shail  retain  and 
have  exclusive  appellate  jurisdiction  in  any  case  pending  in 
which  the  Supreme  Court  has  made  any  decision,"  is  uncon- 
stitutional and  void  as  to  all  cases  which,  without  it,  fall  within 
the  jurisdiction  of  the  courts  of  appeals.  The  statute  without 
that  proviso  is  valid,  but  by  enacting  it  the  Legislature  ex- 
hausted its  power  to  change  the  jurisdiction  of  a  case  from  the 
Supreme  Court  to  a  court  of  appeals.  It  fixed  the  jurisdiction 
of  all  cases  involving  less  than  $7500  in  the  courts  of  appeals, 
but  the  proviso  attempted  to  divide  that  class  of  cases  into  two 
classes,  namely,  vesting  the  jurisdiction  of  a  case  involving  less 
than  $7500  in  a  court  of  appeals  if  it  was  one  in  which  the 
Supreme  Court  had  not  made  a  previous  decision,  and  vesting 
the  jurisdiction  of  a  case  involving  less  than  $7500  in  the 
Supreme  Court  if  said  court  had  made  a  previous  decision  or 
ruling  therein.  There  is  no  constitutional  warrant  for  such  at- 
tempted classification  and  discrimination. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
FARIS,  JJ.,  concur,  that  the  General  Assembly  has  un- 
limited power  to  legislate  except  as  its  power  is  restricted 
or  prohibited  by  the  Constitution,  and  no  law  should  be 
held  to  be  unconstitutional  unless  it  is  clearly  so  beyond 
reasonable  doubt;  that  the  Constitution  expressly  gives 
the  General  Assembly  power  to  fix  appellate  jurisdiction 
by  pecuniary  limits,  and  there  <s  no  constitutional  provi- 
sion prohibiting  it  from  fixing  two  pecuniary  limits;  that 
the  Legislature  having  the  power  to  write  the  pecuniary 
limits  it  necessarily  has  the  power  to  fix  them  by  metes 
and  bounds;  that  the  (General  Assembly  has  a  constituticmal 
power  to  classify  if  the  classification  is  grounded  in  reason 
and  is  not  violative  of  an  express  constitutional  provision, 
and  the  classification  made  by  the  proviso  is  both  natural 
and  reasonable;  and  that  the  Act  of  1909  contains  a  clas- 
sification of  cases  involving  less  than  $7500  in  that  it 
made  no  provision  for  the  transfer  of  such  cases  "now 
under  submission"  in  the  Supreme  Court;   and  that  das- 
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siflcatlon  has  been  followed  unquestioned.    Rourke  v.  Holmes 
St.  Ry.,  555. 

19.  : : : : :  Cases  Under  Sub- 
mission Provided  for  by  Constitution.  The  provision  of  the 
Act  of  1909  excepting  from  transfer  to  the  courts  of  appeals 
all  cases  Inyolving  less  than  $7500  then  under  submission  in 
the  Supreme  Court  was  authorized  by  section  7  of  the  constitu- 
tional amendment  of  1884,  declaring  that  "all  cases  which  may 
be  pending  in  the  Supreme  Court  at  the  time  of  the  adop- 
tion of  this  amendment,  which  have  been  submitted,  and  which 
by  its  terms  would  come  within  the  territorial  jurisdiction 
of  the  Kansas  City  Court  of  Appeals,  shall  be  certified  and 
transferred  to  such  court,  to  be  heard  and  determined  by  it;" 
and  hence  that  divisional  classification  of  cases  according  to  the 
pecuniary  amount  involved,  was  authorized  by  the  Constitution 
itself. 

Held,  by  LAMM,  C.  J.,  dissenting,  with  whom  BROWN  and 
PARIS,  JJ.,  concur,  that  the  said  constitutional  provision 
applied  solely  to  the  Kansas  City  Court  of  Appeals,  and 
there  is  no  constitutional  provision  for  transferring  cases 
"not  under  submission"  to  the  other  courts  of  appeals. 
Yet  the  Acts  of  1901  and  1909  increasing  the  "pecuniary" 
jurisdiction  of  those  courts  required  the  Supreme  Court 
to  retain  jurisdiction  of  cases  falling  within  the  pecuniary 
limit  then  under  submission,  and  that  was  done;  but  if 
the  majority  opinion  is  correct,  this  court  had  jurisdiction 
of  none  of  them  that  pertained  to  ''the  territorial  appellate 
jurisdiction"  of  the  St.  Louis  and  Springfield  Courts  of 
Appeals.    lb. 


20.   :   :    :    Ruiing   of   Court   of   Appeals.    A 

^ourt  of  appeals  has  no  authority  to  decide  any  case  "involving 
the  construction  of  the  Constitution  of  this  State,"  and  hence 
any  views  it  may  have  of  the  constitutionality  of  the  proviso 
to  Sec.  3937,  R.  S.  1909,  as  manifested  by  a  transfer  of  a  cause 
to  this  court  in  the  belief  that  it  is  without  jurisdiction,  is 
not  persuasive  argument  of  its  constitutionality.  [LAMM,  C.  J., 
dissenting.]     lb. 

^1.  Benefit  Road  District:  Speciai  Taxes.  Special  taxes  or  benefits, 
such  as  are  authorized  by  article  7  of  chapter  102,  R.  S.  1909, 
to  be  levied  against  land  in  a  benefit  road  district,  are  not 
public  taxes  within  the  meaning  of  the  constitutional  provi- 
sions authorizing  the  levy  and  collection  of  taxes  for  public 
^r  governmental  purposes,  but  are  special  taxes  assessed  against 
the  property  of  the  district  to  pay  for  the  construction  of  the 
highways  in  the  vicinity  of  the  property  so  assessed,  which 
in  legal  contemplation  adds  to  the  value  of  the  property  as 
much  or  more  than  the  amount  of  the  assessments  imposed. 
Embree  v.  Road  Dist,  593. 

22,   :  :   Notice:   Due  Process  of  Law:   By  Suit  on 

Tax  Biii.  The  Benefit  Road  Law  (Art.  7,  chap.  102,  R.  S.  1909) 
does  not  authorize  the  taking  of  the  property  of  a  landowner 
in  the  district  without  due  process  of  law.  It  makes  no  provi- 
sion for  the  property  owner  to  be  heard  during  the  proceed- 
ing imposing  the  special  benefits,  but  it  does  make  them  col- 
lectible by  suit,  when  all  the  legal  defenses  the  property  owner 
may  have,  from  the  inception  of  the  proceedings  down  to  the 
rendition  of  judgment  on  the  tax  bills,  may  be  pleaded  and 
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asserted  in  the  same  manner  that  any  legal  or  equitable  de- 
fense may  be  made  in  any  other  action  at  law  or  in  equity; 
and  that  constitutes  notice,  a  right  to  a  hearing,  and  duef 
process  of  law.    Embree  v.  Road  Dist,  693. 

23.   :  Zones  for  Benefit  Assessments:  Legislative  Act.    The 

fact  that  the  Benefit  Road  Law  divides  the  district  into  zones» 
and  provides  that  the  lands  in  the  first  zone  within  one  mile 
of  the  road  to  be  improved  shall  be  assessed  according  to  their 
value,  and  those  within  the  second-mile  zone  according  to 
seventy-five  per  cent  of  their  value,  and  those  within  the  third- 
mile  zone  according  to  fifty  per  cent  of  their  value,  the  value 
to  be  fixed  by  the  board  of  commissioners  without  notice  to 
the  landowners  or  a  hearing,  is  not  a  taking  of  their  lands 
without  notice  or  due  process  of  law.  The  authority  to  create 
the  benefit  district  and  to  determine  the  percentage  of  the 
benefits  to  be  assessed,  rests  with  the  Legislature,  which  may 
delegate  it  to  certain  officers  and  corporate  bodies,  and  so  long 
as  they  act  within  their  legislative  authority  their  acts  cannot 
be  questioned  because  of  lack  of  notice.  Such  acts  are  legisla- 
tive assessments.    lb. 

24.  :  Assessment  of  Benefits  According  to  Value  Exclu- 
sive of'  Improvements:  Class-Legislation.  The  provision  of 
the  Benefit  Road  Law  authorizing  the  real  estate  of  the  dis- 
trict to  be  assessed  with  benefits  for  the  public  improvement,, 
according  to  the  value  of  the  land,  exclusive  of  improvements, 
is  not  invalid  as  unauthorized  class-legislation.  There  is  no 
constitutional  provision  prohibiting  legislation  which  embraces 
all  persons  and  things  that  naturally  belong  to  the  same  class 
and  are  similarly  situated  and  upon  whom  it  must  operate 
uniformly  and  equally.    lb. 

25.  :  Benefit  Assessments:  Maximum  Indebtedness.  As- 
sessments authorized  by  the  Benefit  Road  Law  for  the  con- 
struction of  permanent  highways  within  the  district  are  special 
benefits  to  the  lands  against  which  they  are  made,  and  do 
not  constitute  an  indebtedness  within  the  meaning  of  the  con- 
stitutional provision  fixing  a  maximum  indebtedness  which  a 
municipal  corporation  cannot  exceed.    lb. 

26.  :  :  :  Bonds  or  Tax  Bills.     And  whether 

the  road  improvement  is  to  be  paid  for  by  one  assessment  in 
the  form  of  a  tax  bill  to  be  delivered  to  the  contractor,  or  bonds 
are  issued  in  an  amount  equal  to  the  estimated  cost  plus  ten 
per  cent  and  when  sold  the  money  is  used  to  construct  the 
highway  and  thereafter  special  tax  bills  are  issued  against 
the  lands  and  the  money  collected  through  them  used  in  paying 
the  bondholders,  the  indebtedness  is  not  that  of  the  dlsdrict, 
but  a  charge  against  the  lands  for  the  benefit  conferred,  and 
hence  said  constitutional  inhibition  against  an  indebtedness  in 
excess  of  a  maximum  amount  does  not  apply.    lb. 

27.  :  :   :   :   Omission    of    Provision 

from  Bonds.  The  statute  does  not  prescribe  the  form  of  the 
bonds  to  be  issued  by  a  benefit  road  district,  and  there  is 
nothing  in  it  which  prohibits  a  recital  of  the  purposes  for 
which  they  are  issued;  and  that  purpose  is  clearly  ascertain- 
able from  the  whole  statute,  which  makes  it  clear  that  no  tax 
can  be  levied  or  collected  except  the  special  assessments  to 
construct  the  road  or  to  pay  the  bonds,  and  hence  an  omission 
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of  a  recital  in  the  bonds  that  the  money  derived  from  their  sale 
is  to  be  used  for  road  construction,  would  not  authorize  a 
holding  that  the  bonds  are  a  debt  of  the  district    lb. 


28.  :  Public  Corporation.    A  benefit  road  district  organised 

under  article  7  of  chapter  102,  R.  S.  1909,  is  a  public  corporation, 
and  its  commissioners  are  public  officers.    lb. 
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7239,  see  pages  64,  85. 
7242,  see  pages  82,  87. 
8295,  see  pages  326,  329, 

330. 
8725,  see  pages  340,  344. 
9145,  see  page  85. 
9159,  see  page  85. 
9411,  see  pages  394,  395. 

9427,  see  page  392. 

9428,  see  page   392. 

9429,  see  pages  392,  393. 
oh.  22,  art.  2,  see  pages  46, 

47,48. 
oh.  41,  art.  4,  see  pages  186, 

197. 
oh.  63,  art.  3,  see  page  61. 
oh.  102,  art.  7,  see  pages 

601-623. 


Revised  Statutes  1899. 


59,  see  page   731. 
299,  see  pages  427,  429, 

438. 
650,  see  page  750. 


2930,  see  page  528. 
4373,  see  page  717. 
6864,  see  page  165. 
oh.  12,  art.  7,  see  page  45. 


Revised  Statutes  1889. 

7135,  see  page  721. 

p.  2147,  seo.  12,  see  page  726. 
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Revised  SUtutes  1879. 

1912,  see  p^e  208. 

Wagner's  SUtotes  1872. 

eh.  2,  art.  1,  sees.  52  and  54,  see  page  704. 
oh.  2,  art.  1,  sec.  56^  see  page  705. 
oh.  2,  art.  1,  sec.  58,  see  page  706. 

General  SUtutes  1865. 

oh.  152,  sec.  1,  see  page  717.  - 
sec.  159,  see  page  731. 

Revised  Statutes  1855. 

p.  358,  sees.  17  &  18,  see  page  156. 
oh.  32,  sees.  35  &  39,  see  page  157. 
oh.  32,  sec.  42,  see  page  158. 
oil.  32,  sec.  47,  see  page  159. 
oh.  128,  art.  2,  sec.  7,  see  page  157. 

Laws  1913. 

p.  274,  see  page  195. 
p.  388,  see  pages  64,  67. 

Laws  1911. 

p.  190,  see  pages  557-582. 
p.  193,  see  page  329. 
p.  271,  see  page  535. 
p.  2S3,  see  page  535. 
p.  301,  see  pages  301,  540. 

Laws  1909. 

p.  216,  see  page  340. 

p.  393,  see  pages  566,  575,  580. 

p.  396,  see  pages  565,  571,  574,  675,  680. 

Laws  1907. 
p.  174,  see  page  461. 

Laws  1905. 
p.  62,  see  page  299. 

Laws  1901. 
p.  107,  see  pages  566,  575,  680. 

Laws  1895. 
p.  91,  see  page  308. 

Laws  1893. 
p.  188,  see  page  276. 
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Laws  1891. 
p.  70,  see  page  308. 

Laws  1853. 
p.  244,  see  page  156. 

Laws  1851. 
p.  90,  see  page  156. 
STREETS.    See  Cities. 
TAXES  AND  TAXATION. 

1.  Municipal  Corporations:  Streets:  Improvements:  Taxbllla. 
A  preliminary  resolution  passed  by  a  board  of  aldermen,  pre- 
paratory to  improving  streets,  Is  Insufficient  and  void  if  It 
falls  to  describe  the  work  to  be  done  or  the  materials  to  be 
used,  and  taxbills  based  thereon  are  also  void.  [R.  S.  1909, 
sec.  9411.]     Brick  &  Const  Co.  v.  Gentry  County,  392. 

2.  Collateral  inheritance  Tax:  Property  Devised  to  Charity 
or  Education:  Life  Estate.  Under  the  statute  (Sec. 
309,  R.  S.  1909)  Missouri  property  devised  for  educational 
and  religious  purposes  within  this  State  is  not  chargeable  with 
a  collateral  Inheritance  tax.  And  real  estate  devised  to  testa- 
tor's sister  for  life,  with  remainder  for  such  purposes,  the  sister 
having  died  before  administration,  is  devised  to  such  uses.  In 
re  E}state  of  Quirk,  422. 

3.  :    :     Charities    butalde    of   State.     The   statute 

does  not  exempt  from  a  collateral  inheritance  tax  property 
devised  to  educational  or  religious  organizations  located  in 
another  State  for  educational  or  religious  usee  In  such  State. 
[WALKER,  WOODSON,  and  BOND,  JJ.,  dissenting.]     lb. 


4.  :    Statutory   Construction:    Intent.    The   basic  principle 

of  all  statutory  construction  is  the  legislative  Intent.  This  Is 
true  whether  the  Intent  is  drawn  from  the  words  of  the  act 
or  extrinsic  aids  are  used  to  find  It.  If  there  is  an  ambiguity 
or  uncertainty,  then  extrinsic  aids  may  be  Invoked  to  ascertain 
the  meaning,  and  these  are  various.    lb. 

6.  :     :     :     In    the    Light    of    Existing    Law: 

Extra-Territoriai  Operation.  The  Le^slature  In  enacting  a 
law  is  presumed  to  do  so  in  reliance  upon  the  assumption 
that  It  will  be  Interpreted  In  the  light  of  existing  law;  and 
one  of  the  fundamental  principles  of  the  existing  law  at  the 
time  the  Collateral  Inheritance  Tax  Law  excepted  charities 
from  taxation,  was  that  a  statute  would  prima-facie  be  declared 
to  be  operative  only  as  to  persons  and  things  within  the  ter- 
ritorial jurisdiction  of  the  law-making  body  enacting  it;  and 
when  that  rule  is  applied  to  that  exception  in  the  statute, 
it  must  be  held  that  property  devised  for  charitable  uses  out- 
side the  State  is  not  exempt  from  the  tax. 
U€ld,  by  WALKER,  J.,  dissenting,  with  whom  WOODSON  and 
BOND,  JJ.,  concur,  that  it  was  the  purpose  of  exemption 
from  the  tax  which  the  Legislature  had  In  mind,  and  not 
the    location   of   the   benevolence   to   be   aided;    and   the 
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statute  is  clear,  and  exempts  from  the  tax  property  granted 
or  given  for  educational,  charitable  or  religious  purposes, 
in  total  disregard  of  their  location,  and  the  courts  are  not 
authorized  to  read  into  it  a  clause  limiting  it  to  charities 
located  in  this  State.    In  re  Bstate  of  Quirk,  422. 

6.  Benefit  Road  District:  Special  Taxes.  Special  taxea 
or  benefits,  such  as  are  authorized  by  article  7  of  chapter 
102,  R.  S.  1909,  to  be  levied  against  land  in  a  benefit  road 
district,  are  not  public  taxes  within  the  meaning  of  the  con- 
stitutional provisions  authorizing  the  levy  and  collection  of 
taxes  for  public  or  governmental  purposes,  but  are  special 
taxes  assessed  against  the  property  of  the  district  to  pay  for 
the  construction  of  the  highways  in  the  vicinity  of  the  prop- 
erty so  assessed,  which  in  legal  contemplation  adds  to  the 
value  of  the  property  as  much  or  more  than  the  amount  of  the 
assessments  imposed.    Ehnbree  v.  Road  Dist,  693. 

TRIAL. 

1.  Mandamus:  Remedy  by  Appeal.  Mandamus  may  lie  to  com- 
pel an  inferior  court  to  hear  and  determine  a  cause  or  matter 
in  issue  of  which  it  has  jurisdiction  but  refuses  to  perform 
a  plain  legal  duty.  But  when  a  circuit  court  has  exercised 
its  entire  jurisdiction  by  fully  hearing  a  cause  and  rendering 
final  judgment  therein,  its  errors  committed  during  the  trial 
must  be  corrected  by  appeal  or  writ  of  error,  even  though  the 
trial  was  begun  before  a  jury  at  one  regular  term  and  finished 
before  the  same  jury  at  the  next  tenn.  State  ex  rel.  v.  Rob- 
inson,  584. 

2.  :    :    Trial    Begun   at   One   Term    and    Concluded 

,  at  Another.    The   remedy   of   a   plaintifT,    in   his   suit  begun 

at  one  term,  and  after  the  adjournment  of  court  in  course, 
concluded  at  the  next  term  before  the  same  jury,  resulting  in 
a  final  judgment  for  defendant,  is  by  appeal  or  writ  of  error, 
and  not  by  mandamus  to  compel  the  trial  judge  to  replace 
the  case  on  the  docket  and  proceed  to  try  it  anew.    lb. 


S.  :    :    :    Bill    of    Exceptions.      And    though 

the  trial  of  the  case  was  begun  only  a  few  days  before  the 
end  of  the  term,  against  plaintiffs  protest  on  the  ground  that 
it  could  not  be  concluded  before  the  adjournment  <^  the  term 
by  lapse  of  time,  and  though  the  trial  judge  on  Friday  con- 
tinued the  case  to  the  next  Monday  when  the  next  regular 
term  by  statute  was  required  to  begin,  the  plaintifE  was,  at 
any  time  before  actual  adjournment  on  Saturday,  entitled 
to  ask  for  an  order  granting  him  sufficient  time  to  prepare 
and  file  such  exceptions  as  he  had  saved  at  that  term,  and 
thereby  prepare  for  his  appeal.    lb. 

VENDOR'S  UBN. 

Conveyance:  Refusal  to  Pay  Purchase  Price:  Possession:  Aoquli>* 
ing  Outstanding  Title.  However  defective  the  title  which  the 
vendee  acquired  from  his  vendor,  if  it  is  the  basis  of  the 
vendee's  title  and  possession,  the  law  will  not  permit  him  to 
retain  possession  of  the  lands  and  refuse  to  pay  the  purchase 
money.  On  the  other  hand  if  said  vendee  already  had  a  legal 
title  and  took  possession  thereunder  and  afterwards  took  a 
conveyance  of  whatever  title  said  vendor   had,    in    ord^r   to 
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strengthen  his  own  and  while  asserting  his  own  to  be  yalld, 
said  vendee  is  not  precluded  from  setting  up  his  previously 
acquired  titie  as  a  defense  to  an  action  brought  by  said 
vendor  to  enforce  a  lien  for  unpaid  purchase  money.  Powell 
V.  Hunter,  440. 

WARRANTS,  ILLEGAL,  DEBT.    See  Drainage  District. 

WILLS. 

1.  Agreement  to  Make:  Specific  Performance:  Requisite 
Proof.  Although  wills  be  made  on  the  same  day  by  husband 
and  wife,  and  be  in  part  reciprocal,  nothing  on  their  faces 
indicating  that  either  is  other  than  an  ordinary  last  will  and 
testament,  the  evidence  to  warrant  specific  performance  on  the 
ground  that  they  were  made  in  accordance  with  a  contract, 
and  thus  rendered  irrevocable,  must  be  clear  and  convincing 
and  establish  an  agreement  definite  and  certain.  Presumptions 
will  not  take  the  place  of  proof.  [Bower  v.  Daniel,  198  Mo. 
1.  c  325,  which  dealt  with  a  joint  will  executed  by  husband 
and  wife,  is  overruled  in  so  far  as  it  seems  to  say,  obiter^ 
that  a  preponderance  of  the  evidence  will  suffice,  and  that  the 
existence  of  an  agreement  may  be  presumed  from  the  joint 
will  itself.  LAMM,  J.,  dissents  from  this  particular  holding, 
on  the  grounds  that,  (1)  the  ruling  in  Bower  v.  Daniel  having 
to  do  with  a  joint  will,  the  overruling  of  its  holding  is  obiter 
in  this  case,  and  (2)  one  division  of  the  Supreme  Court  should 
not  attempt  to  overrule  the  other,  but  should  send  the  case  into 
Banc]    Wanger  v.  Marr,  482. 

2.  :       :       :       Husband       and       Wife       QIvw 

ing  Life  Estate  to  Each  Other.  Evidence  held  insufficient 
to  warrant  specific  performance  of  a  will  on  the  ground  that 
it  was  made  pursuant  to  a  binding  contract,  although  it  was 
made  on  the  same  day  a  will  was  made  by  the  wife  of  the 
alleged  testator  and  each  gave  the  other  a  life  estate  in  hla 
or  her  lands.    lb. 


257  Mo.— 56 


Digitized  by 


Google 


Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 


RULE  1.-^hief  Justice,  His  Duty.  The  Chief  Justice  BhaH 
superintend  matters  of  order  in  the  court  room. 

RULE  2.— Motions  to  be  Written,  Signed  and  Filed.  All  moUona 
in  a  cause  shall  he  in  writing,  signed  hy  counsel  and  filed  of  record. 

RULE  3. — ^Argument  of  Motions.  No  motion  shall  be  argued 
unless  by  the  direction  of  the  court. 

RULE  4. — Diminution  of  Record,  Suggestion  After  Joinder  in 
Error.  No  suggestion  of  diminution  of  record  in  civil  cases  will  be 
entertained  hy  the  court  after  Joinder  in  error,  except  by  cortBent 
of  parties. 

RULE  5. — Application  for  Certiorari.  Whenever  a  certiorari 
may  be  applied  for,  there  shall  he  an  affidavit  of  the  defect  In  the 
transcript  which  it  is  designed  to  supply,  and  at  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse  party  or  his  attorney 
previous  to  the  making  of  the  application. 

RULE  6. — Reviewing  Instructions.  For  the  purpose  of  review- 
ing the  action  of  the  trial  court,  in  giving  and  refusing  instructional 
it  shall  not  he  necessary  to  set  out  the  evidence  in  the  bill  of  ex- 
ceptions; hut  it  shall  be  sufficient  to  state  that  there  was  evidence 
tending  to  prove  the  particular  fact  or  facts.  If  the  parties  dis- 
agree as  to  what  fact  or  facts  the  evidence  tends  to  prove,  then  the 
evidence  of  the  witnesses  may  be  stated  in  a  narrative  form  avoid- 
ing repetition  and  omitting  all  immaterial  matter. 

RULE  7. — Bill  of  Exceptions  in  Equity  Cases.  In  cases  of  equi- 
table Jurisdiction  the  whole  of  the  evidence  shall  be  embodied  in 
the  bill  of  exceptions;  provided  that  it  shall  be  sufficient  to  state 
the  legal  effect  of  documentary  evidence  where  there  is  no  dispute 
as  to  the  admissibility  or  legal  effect  thereof;  and  provided  further 
that  parol  evidence  may  be  reduced  to  a  narrative  form  where  thia 
can  be  done  and  at  the  same  time  preserve  full  force  and  effect  of 
the  evidence. 

RULE  8. — Presumption  in  Support  of  Bill  of  Exceptions.  The 
only  purpose  of  a  statement,  in  a  bill  of  exceptions,  that  it  set  out 
all  the  evidence  in  the  cause,  being  that  the  Supreme .  Court  may 
have  before  it  the  same  matter  which  was  decided  by  the  court  of 
first  instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all  bills  ot 
exceptions,  for  the  future,  that  they  contain  all  the  evidence  ap- 
plicable to  any  particular  ruling  to  which  exception  is  saved. 

I 


Digitized  by 


Google 


SUPREME  COURT  RULES. 

RULE  9. — Making  up  Transcripts.  The  clerks  of  the  several 
circuit  courts  and  other  courts  of  the  first  Instance,  before  which  a 
trial  of  any  cause  is  had,  in  which  an  appeal  is  taken  or  writ  of  er- 
ror Is  sued  out,  shall  not  (unless  an  exception  is  saved  to  the  regu- 
larity of  the  process,  or  its  execution,  or  to  the  acquiring  by  the 
court  of  Jurisdiction  in  the  cause),  in  making  out  transcripts  of  the 
record  for  the  Supreme  Court,  set  out  the  original  or  any  subse- 
quent writ  or  the  return  thereof;  but  in  lieu  thereof  shall  say  («.  g.) : 
"Summons  issued  October  2,  1891,  executed  October  5,  1891,"  and,  if 
any  pleading  be  amended,  the  clerk,  in  making  out  transcripts,  will 
treat  the  last  amended  pleading  as  the  only  one  of  that  order  In  the 
cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  or 
part  of  the  record,  unless  it  be  made  such  by  a  bill  of  exceptions; 
and  no  clerk  shall  insert  in  the  transcript  any  matter  touching  the 
organization  of  the  court,  or  any  mention  of  any  continuance,  motion 
or  affidavit  in  the  cause,  unless  the  same  be  specially  called  for  by 
the  bill  of  exceptions. 

RULE  10. — Words  Appellant  and  Respondent,  What  They  In- 
elude.  Whenever  the  words  appellant  and  respondent  appear  in 
these  rules  they  shall  be  taken  to  mean  and  include  plaintiff  and  de- 
fendant in  error  and  other  parties  occupying  like  positions  in  a 
cause. 

RULE  11.— Abstracts  In  Lieu  of  Transcript,  When  Filed  and 
Served.  In  those  cases  where  the  appellant  shall,  under  the  pro. 
visions  of  section  2253,  Revised  Statutes  of  1889,  file  in  the  court  a 
copy  of  the  Judgment,  order  or  decree,  in  lieu  of  a  complete  tran- 
script, he  shall  deliver  to  the  respondent  a  copy  of  his  abstract 
at  least  thirty  days  before  the  cause  is  set  for  hearing,  and  shall 
in  like  time  file  ten  copies  thereof  with  the  clerk  of  this  court  If 
the  respondent  is  not  satisfied  with  such  abstract,  he  shall  deliver 
to  the  appellant  a  complete  or  additional  abstract  at  least  fifteen 
days  before  the  cause  is  set  for  hearing,  and  within  like  time  file 
ten  copies  thereof  with  the  clerk  of  this  court.  Objections  to  such 
complete  or  additional  abstract  shall  be  filed  with  the  clerk  of  this 
court  within  ten  days  after  service  of  such  abstract  upon  the  ap- 
pellant, and  a  copy  of  such  objections  shall  be  served  upon  the  re- 
spondent in  like  time.     (As  amended  "February  26,  1895.) 

RULE  12.— Abstracts,  When  Filed  and  Server^.  In  all  cases 
where  a  complete  transcript  Is  brought  to  this  court  In  the  first 
Instance,  the  appellant  shall  deliver  to  respondent  a  copy  of  his  ab- 
stract of  the  record  at  least  thirty  days  before  the  day  on  which  the 
cause  Is  set  for  hearing,  and  file  ten  copies  thereof  with  the  clerk 
of  this  court  not  later  than  the  day  preceding  the  one  on  which  the 
cause  Is  set  for  hearing.  If  the  respondent  desires  to  file  a  further 
or  additional  abstract,  he  shall  deliver  to  the  appellant  a  copy 
thereof  at  least  five  days  before  the  cause  is  set  for  hearing,  and 
file  ten  copies  thereof  with  the  clerk  of  this  court  on  the  day  pre- 
ceding that  on  which  the  cause  is  to  be  heard. 
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RULE  13.— Abstracts,  What  They  Shall  ConUln.  The  abstracU 
mentioned  in  rules  11  and  12  shall  be  printed  in  fair  type,  and  shall 
be  paged,  and  shall  have  a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  is  necessary  to  a  full  and 
complete  understanding  of  all  the  questions  presented  to  this  court 
for  decision.  Where  there  are  no  questions  made  over  the  pleadings, 
or  over  deeds  or  other  documentary  evidence,  it  shall  be  sufficient  to 
set  out  the  substance  of  such  pleadings  or  documentary  evidence. 
The  evidence  of  witnesses  shall  be  stated  in  a  narrative  form,  ex- 
cept when  the  questions  and  answers  are  necessary  to  a  complete 
understanding  of  the  evidence.  When  there  is  any  question  made 
over  the  pleadings,  or  as  to  the  admissibility  or  legal  effect  of  any 
documentary  evidence,  the  pleadings  and  such  documentary  evi- 
dence must  be  set  out  in  full  with  the  indorsements  thereon;  and  in 
all  other  respects  the  abstract  must  set  forth  a  copy  of  so  much  of 
the  record  as  is  necessary  to  be  consulted  in  the  disposition  of  the 
assigned  errors. 

RULE  14. — Printed  Transcripts.  A  printed  and  indexed  tran- 
script duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  in- 
stead of  a  manuscript  record,  and  in  all  cases  ten  printed  and  in- 
dexed, uncertified  copies  of  the  entire  record,  filed  and  served 
within  the  time  prescribed  by  these  rules  for  serving  abstracts,  shall 
be  deemed  a  full  compliance  with  said  rule  and  dispense  with  the 
necessity  of  any  further  abstracts. 

RULE  15.— Briefs,  What  to  Contain  and  When  Served.  The  ap. 
pellant  shall  deliver  to  the  opposing  party  a  copy  of  his  brief  thirty 
days  before  the  day  on  which  the  cause  is  set  for  hearing,  and  the 
respondent  shall  deliver  a  copy  of  his  brief  to  the  opposing  party 
at  least  five  days  before  the  last-named  date,  and  the  appellant  shall 
deliver  a  copy  of  his  brief  in  reply  to  the  opposing  party  not  later 
than  the  day  preceding  that  on  which  the  cause  is  set  for  hearing, 
and  ten  copies  of  each  brief  shall  be  filed  with  the  clerk  on  or  before 
the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain  separate  and  apart 
from  the  argument  or  discussion  of  .authorities,  a  statement,  in  nu- 
merical order,  of  the  points  relied  on,  together  with  a  citation  of  an- 
thorities  appropriate  under  each  point  And  any  brief  failing  to 
comply  with  this  rule  may  be  disregarded  by  the  court 

The  brief  filed  by  appellant  shall  distinctly  and  separately  al- 
lege the  errors  committed  by  the  inferior  court,  and  no  reference 
will  be  permitted  at  the  argument  to  the  errors  not  thus  spedfled, 
unless  for  good  cause  shown  the  court  shall  otherwise  direct 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  be 
the  duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case 
cited  from  any  report  of  the  adjudged  cases,  as  well  as  the  number 
of  the  volume  and  the  pages  where  the  same  will  be  found;  and 
when  reference  is  made  to  a  passage  in  any  elementary  work  or 
treatise,  the  number  of  the  edition,  the  volume,  section,  paging  or 
side  paging  shall  be  set  forth. 
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RULE  16.— Failure  to  Comply  With  Rules  11,  12,  13  and  15.  If 
«By  appellant  in  any  civil  case  shall  fail  to  comply  with  the  rules 
numbered  11,  12.  13  and  15.  the  court,  when  the  cause  is  called  for 
hearing,  will  dismiss  the  appeal  or  writ  of  error;  or  at  the  option 
of  the  respondent  continue  the  cause  at  the  cost  of  the  party  in  de- 
fault 

RULE  17.— Costs,  When  Allowed  for  Printing  Abstracts  and 
Records.  Costs  will  not  be  allowed  either  party  for  any  abstract. 
Hied  in  lieu  of  a  full  transcript  under  section  2258,  Revised  Sta^ 
utes  18S9,  which  fails  to  make  a  full  presentation  of  all  the  record 
necessary  to  be  considered  in  disposing  of  all  the  questions  arising 
in  the  cause.  But  in  those  cases  brought  to  this  court  by  a  copy 
of  the  Judgment,  order,  or  decree  instead  of  a  full  transcript,  and  in 
which  the  appellant  shall  file  in  this  court  a  printed  copy  of  the  en- 
tire record  as  and  for  an  abstract,  costs  will  be  allowed  for  print- 
ing the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be 
filed  in  this  court,  a  reasonable  fee  for  printing  an  abstract  of  the 
record  or  the  entire  record  in  lieu  of  an  abstract  may  be  taxed  as 
costs  upon  the  written  stipulation  of  both  parties  to  that  effect  The 
affidavit  of  the  printer  shall  be  received  in  every  case,  where  costs 
may  properly  be  taxed  for  printing,  as  prima  facie  evidence  of  the 
reasonableness  thereof;  and,  if  the  adverse  party  objects  thereto, 
such  objection  shall  be  filed  within  ten  days  after  service  of  notice 
of  the  amount  of  such  charge. 

RULE  18. — Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shall 
be  deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and 
the  evidence  of  such  delivery  must  be  by  the  written  acknowledg- 
ment of  such  opposing  party  or  his  attorney,  or  the  affidavit  of  the 
person  making  the  service,  and  such  evidence  of  service  must  be 
filed  in  this  court  with  the  abstract  or  brief. 

RULE  19. — Service  of  Abstract  and  Briefs  in  Criminal  Cases. 
1h&  attorneys  for  appellants,  in  criminal  cases  in  which  transcripts 
have  b«^n  filed  in  the  office  of  the  clerk  of  this  court  sixty  days 
before  the  day  the  cause  is  docketed  for  hearing,  shall,  at  least 
thirty  days  before  the  day  of  hearing,  file  in  the  office  of  the  clerk 
of  the  Supreme  Court  a  printed  statement,  containing  apt  refer- 
ence to  the  pages  of  the  transcript,  assignments  of  errors  and  brief 
of  points  and  argument,  and  serve  a  copy  thereof  upon  the  Attorney- 
General,  and,  thereupon  the  Attorney-General  shall,  fifteen  days  be- 
fore the  day  of  trial,  serve  defendant  or  his  counsel  with  a  copy  of 
his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons,  by  the  circuit  court,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.    In  cases  in  which  the  tran- 
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script  has  been  filed  thirty  days  before  the  day  on  which  the  cause 
is  docketed,  counsel  for  appellant  shall  file  their  statements,  briefs 
and  assignments  of  error  fifteen  days  before  the  hearing,  and  the 
Attorney-General  his  brief  and  statement  five  days  before  the  hear- 
ing. 

When  such  transcript  has  been  filed  in  this  court  fifteen  days 
before  the  first  day  of  the  term  at  which  such  case  is  set  for  hear- 
ing»  the  appellant  or  plaintiff  in  error,  shall  file  his  statement,  brief 
and  assignments  of  error  five  days  before  the  first  day  of  such 
tern^  and  the  Attorney-General  shall  have  till  on. or  before  the 
first  day  of  the  term  within  which  to  file  his  brief  and  statement. 

Hereafter  no  brief  or  statement  shall  be  allowed  to  be  filed  In 
a  criminal  case  out  of  time,  as  in  this  rule  prescribed;  nor  will 
counsel  who  violate  this  rule  be  heard  In  oral  argument,  unless  in 
exceptional  cases,  for  good  cause  shown,  by  motion  theretofore  flled» 
heard  and  ruled  on  before  the  day  set  for  the  hearing  of  the  case. 

Ordered  to  be  In  full  force  and  effect  on  and  after  September  1, 
1913.     [Adopted  April  28,  1913.] 

RULE  20. — Taking  Record  From  Clerk's  Office.  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  office. 

RULE  21. — Motions  for  Rehearing.  Motions  for  rehearing  must 
be  accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsid. 
eration  of  the  cause,  and  must  be  founded  on  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the  court,  or  that  the  decision  is  in 
confilct  with  an  express  statute,  or  with  a  controlling  decision  to 
which  the  attention  of  the  court  was  not  called  through  the  neglect 
or  inadvertence  of  counsel;  and  the  question  so  submitted  by  the 
counsel  and  overlooked  by  the  court,  or  the  statute  with  which  the 
decision  conflicts,  or  the  controlling  decision  to  which  the  attention 
of  the  court  was  not  called,  as  the  case  may  be,  must  be  distinctly 
and  particularly  set  forth  in  the  motion,  otherwise  the  motion  will 
be  disregarded.  Such  motion  must  be  filed  within  ten  days  after  the 
opinion  of  the  court  shall  be  delivered,  and  notice  of  the  filing 
thereof  must  be  served  on  the  opposite  counsel.  After  a  cause  has 
been  once  reheard  and  the  motion  for  rehearing  overruled  either 
In  division  of  in  banc  no  further  motion  for  rehearing  or  motion  to 
set  aside  the  order  overruling  the  motion  for  i  ehearing,  by  the  same 
party,  will  be  entertained  by  the  court  or  filed  by  the  clerk. 

RULE  22. — Extension  of  Time.  Hereafter  In  no  case  will  exten- 
sion of  time  for  filing  statements,  abstracts  and  briefs  be  gran  ted » 
except  upon  affidavit  showing  satisfactory  cause. 

RULE  23. — Notice  to  Adverse  Party.  A  party.  In  any  cause, 
filing  a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to 
affirm  the  Judgment,  shall  first  notify  the  adverse  party  or  hlB  at- 
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tomey  of  record,  at  least  twenty-four  hours  before  making  the  mo- 
tion, by  telegram,  by  letter,  or  by  written  notice,  and  shall  on  filing 
such  motion,  satisfy  the  court  that  such  notice  has  been  given. 

RULE  24. — ^A  motion  to  transfer  a  cause  under  the  provisions  of 
the  Constitution  from  either  division  to  court  in  banc  must  be  filed 
within  ten  days  after  the  final  disposition  of  the  cause  by  the  divi- 
sion, and  notice  of  such  motion  shall  be  given  as  provided  In  Rule  23. 

RULE  25.~Return  of  Original  Writs.  Original  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  Judge  in 
vacation,  may  be  made  returnable  to  and  disposed  of  by  such  divi- 
sion, or  the  court  in  banc  as  such  division  or  Judge  in  vacation  may 
order. 

RULE  26. — Assignment  of  Motions  in  Civil  Causes.  All  motions 
and  matters  in  civil  causes  which  have  not  been  assigned  by  the  court 
in  banc  to  a  division  for  final  determination,  upon  the  record,  shall 
be  presented  to,  heard  and  determined  by  the  court  in  banc.  All  mat- 
ters in  civil  causes  which  have  been  assigned  to  a  division  shall  be 
presented  to  and  heard  and  determined  by  such  division. 

RULE  27. — Assignment  of  Criminal  Causes.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

RULE  28. — When  Appeal  Is  Returnable;  Certificate  of  Judg- 
ment; Transcript.  In  all  cases  where  appeals  shall  be  taken  or 
writs  of  error  sued  out  to  this  court  after  January  1,  1902,  the  ap- 
pellant shall  file  with  the  clerk  of  this  court  a  full  transcript  or  in 
lieu  thereof  a  certificate  of  Judgment  as  provided  by  section  813,  Re- 
vised Statutes  1899,  within  the  time  by  said  section  provided,  and 
the  date  of  the  allowance  of  the  appeal  and  not  the  time  of  filing  the 
bill  of  exceptions  after  the  appeal  is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  is  returnable,  and  when  the 
appellant  for  any  reason  can  not  or  does  not  file  a  complete  tran- 
script, he  shall  file  within  the  time  allowed  by  said  section  of  the 
statutes  a  certificate  of  Judgment,  and  may  thereafter  file  a  com- 
plete transcript  and  abstract  of  the  record,  or  simply  an  abstract  of 
the  record.  And  neither  the  fact  that  this  court  has  heretofore  held 
that  the  return  term  of  the  appeal  is  to  be  determined  by  the  date 
of  the  filing  of  the  bill  of  exceptions,  nor  the  fact  that  for  any 
reason  a  complete  transcript  could  not  be  filed  in  time  for  the  re- 
turn term,  shall  be  taken  as  an  excuse,  but  in  all  such  cases  the 
appellant  shall  file  a  certificate  of  the  judgment  as  and  when  re- 
quired by  said  section  813,  Revised  Statutes  1899.  (Adopted  at 
October  sitting,  1901.) 

RULE  29. — The  time  allowed  for  oral  argument  and  statement 
shall  be  an  hour  and  ten  minutes  for  appellant  or  plaintiff  in  error, 
or  relator  in  original  proceeding,  and  fifty  minutes  for  respondent  or 
defendant  in  error  or  respondent  in  original  proceedii^.  (Adopted 
at  the  January  sitting.  1912.) 
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RULE  30. — ^AU  motions,  briefs,  letters  or  communications  in  any- 
wise relating  to  a  matter  pending  in  this  court  must  be  addressed 
to  its  clerk,  wbo  will  lay  them  before  the  court  in  due  course.  Here- 
after any  letter  or  communication  relating  directly  or  indirectly  to 
any  pending  matter,  addressed  personally  or  officially  to  any  Judge 
of  this  court,  will  be  filed  with  the  case  and  be  open  to  the  inspec- 
tion of  the  public  and  opposing  parties.  (Adopted  at  the  July  sitting; 
1912.) 

RULE  31. — All  rules  not  included  in  the  foregoing  enumeration 
are  hereby  rescinded. 

RULE  32. — ^Hereafter  an  appellant,  filing  here  a  certified  copy 
of  the  order  granting  an  appeal,  need  not  abstract  the  record  entries 
showing  the  steps  taken  below  to  perfect  such  appeal.  If  the  abstract 
state  the  appeal  was  duly  taken,  then  absent  a  record  showing  to 
the  contrary,  by  respondent,  it  will  be  presumed  the  proper  steps 
were  taken  at  the  proper  time  and  term. 

Hereafter  no  appellant  need  abstract  record  entries  evidencing 
his  leave  to  file,  or  filing  of,  a  bill  of  exceptions.  It  shall  be  suffi- 
cient if  his  abstract  state  the  bill  of  exceptions  was  duly  filed.  The 
burden  is  then  on  respondent  to  produce  here  the  record  ahowing 
the  contrary  to  be  the  fact,  if  he  make  the  point. 

Anything  in  any  rule  to  the  contrary  is  hereby  abrogated. 
(Adopted  December  10,  1912.) 
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